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FERNANDO  SAMANIEGO. 


FiBBnAKT  11,  I860. — Beported  from  the  Court  of  Claims ;  committed  to  ft  Committee  of  the 

Whole  House,  and  ordered  to  be  printed. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  Ae  honorable  the  Senate  and  House  of  Bepreaentativea  of  the  United 

Staita  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

FERNANDO  SAMANIEGO  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  documentary  evidence  in  the  case,  transmitted  to  the 
House  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  adverse. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said 
A.  D.  1859. 


[l  s  1  ^^^L^^  ^^^  court,  at  Washington,  this  fifth  day  of  December, 


SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


Fbbnando  Samanieoo  vs.  The  United  States. 

lo  the  honorable  the  judges  of  the  Court  of  Claims : 

The  ]ietition  of  Fernando  Samaniego,  of  San  Antonio,  in  the  State 
of  Texas,  respectfully  represents  : 

That  in  the  month  of  April,  A.  D.  1865,  W.  W.  Chapman,  brevet 
major  and  assistant  quartermaster  in  the  army  of  the  United  States, 
bj  the  direction  of  General  Persifer  F.  Smith,  made  an  offer  to  your 
petitioner  to  transport  all  the  United  States  stores  from  Fort  Clark  to 
Fort  Davis  for  one  year  at  six  cents  per  pound.  The  petitioner  accepted 
the  said  offer  so  far  as  his  own  wagons  were  concerned,  and  agreed 
that  if,after  going  to  San  Antonioandconsultinghis  associates,  they  also 
accepted  it,  he  would  return  to  Corpus  Christi  and  make  a  formal  written 
contract.  It  was  also  agreed  that  while  in  San  Antonio  he  was  to  send 
his  train  to  Fort  Clark,  so  as  to  arrive  there  about  the  10th  of  May, 
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1855,  which  he  did,  and  took  a  load  to  Fort  Davis.  Suhsequently 
your  petitioner  returned  from  San  Antonio  to  Corpus  Christi,  prepared 
to  reduce  the  contract  to  writing,  but  the  said  Chapman  declined  to  do 
80,  on  the  ground  that  he  had  learned  in  the  meantime  that  a  contract 
had  been  made  with  other  parties  by  order  of  the  Secretary  of  War, 
but  agreed  that  he  would  give  the  petitioner  all  the  freight  he  coold 
without  interfering  with  the  said  contract  with  said  parties. 

On  June  24,  1855^  W.  K.  Van  Bokkelen,  captain  and  assistant 
Quartermaster  at  Fort  Clark,  addressed  a  letter  to  Major  and  Assistant 
Quartermaster  Chapman,  at  Corpus  Christi,  saying,  ^^  F.  Samaniego 
is  here  with  his  train,  and  will  leave  for  Fort  Davis  about  the  10th  of 
July,  returning  to  this  post  20th  of  August.     He  wishes  to  know  if  a 
load  will  be  here  at  that  time,  if  not,  he  will  not  return."    To  this 
letter  Major  Chapman,  under  date  of  July  10,  1855,  replies  :  "Tour 
letter  of  June  24,  was  duly  received.     Please  inform  F.  Samaniego 
that  there  will  be  a  load  for  his  train  at  f'ort  Clark  by  the  20th  of 
August."     In  pursuance  of  these  instructions  from  Major  Chapman, 
acting  chief  assistant  quartermaster,  department  uf  Texas,  Captain 
Van  Bokkelen  directed  the  petitioner  to  be  at  Fort  Clark  with  his  train 
by  the  20th  of  August  for  a  load  to  Fort  Davis,  Texas.     Your  peti- 
tioner reported  with  seventeen  lar^e  wagons,  with  ten  mules  to  each, 
on  August  23,  1855,  and  awaited  his  loading  until  November  25, 1855, 
and  on  that  day  received  the  stores  which  had  just  arrived  at  Fort 
Clark  from  Corpus  Christi.     Your  petitioner  was  thus  delayed  at  Fort 
Clark  for  the  period  of  three  months  and  two  days,  whither  he  had  gone 
under  the  directions  of  the  quartermaster's  department,  with  the  posi- 
tive assurance  that  he  should  have  a  load  for  his  train  on  the  20th  of 
August,  and  was  during  all  said  time  ready  and  willing  and  waiting 
to  transport  the  stores  in  pursuance  of  the  agreement  with  the  govern- 
ment.    The  damages  and  expenses  to  which  your  petitioner  was  sub- 
jected without  any  fault  on  his  part,  but  by  the  acts  and  omissions  of 
the  officers  of  the  United  States  to  fulfil  their  engagements,  are  as 
follows,  viz : 

To  wages  of  24  men,  at  |26  per  month — 3  months  and  two 

days $1,839  84 

To  subsistence  for  24  men,  at  25  cents  per  day 532  00 

To  forage  for  180  mules  and  horses,  3  months  and  2  days,  at 

the  rate  of  12  lbs.  corn  each  per  day,  at  |1 60  per  bushel.  6,349  64 
To  wages  of  overseer  at  $100  per  month  for  3  months  and 

2  days 306  66 

To  subsistence  for  ditto 23  00 

To  demurrage,  at  $5  per  day,  for  wagonsand  teams,  92  days.  7,820  00 

15,871  14 


The  petitioner  is  the  sole  owner  of  the  claim^  and  has  assigned  no 
part  of  the  same.  Application  for  payment  has  been  made  of  the 
proper  departments  of  the  government,  but  has  been  refused,  not  on 
the  ground  of  any  fault  or  omission  of  your  petitioner,  but  from  the 
default  or  omissions  of  the  officers  of  the  United  States.    No  applica- 
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tion  has  been  made  to  Congresfi.  Your  petitioner  therefore  respect- 
fully asks  that  your  honors  will  inquire  into  the  foregoing  matters^ 
and  grant  him  adequate  relief  in  the  premises. 

F.  SAMANIEGO. 


UNITED  STATES  COURT  OF  CLAIMS. 

F.  Samaniego  v8.  The  Unitei)  States. 
List  of  papers  JUed  on  behalf  of  the  petitioner. 

No.  1.  Captain  W.  K.  Van  Bokkelen,  report  to  Lieutenant  Colonel 
A.  C.  Myers,  dated  May  2,  1856. 

No.  2.  Same  to  Major  W.  W.  Chapman,  dated  June  24,  1855. 

No.  3.  Major  Chapman  to  Captain  Van  Bokkelen,  dated  July  10, 
1855. 

No.  4.  Certificate  of  Captain  Van  Bokkelen,  dated  August  23, 1856. 

No.  5.  Captain  Van  Bokkelen  to  Major  Chapman,  dated  September 
3,  1855. 

No.  6.  Major  Chapman  to  Lieutenant  Colonel  Myers,  dated  Decem- 
ber 28,  1855. 

No.  7.  Colonel  Thomas  to  Major  Chapman,  dated  January  25, 1856. 

I^o.  8.  Same  to  Major  Belger,  dated  January  25,  1856. 

!No.  9.  Major  Chapman  to  General  Jesup,  dated  February  9,  1856. 

ISo.  10.  General  Jesup  to  Major  Chapman,  dated  February  27, 
1866. 

1^0.  11.  Lieutenant  Colonel  Myers  to  General  Jesup,  dated  Decem- 
ber 19,  1856. 

Ko.  12.  General  Jesup  to  Lieutenant  Colonel  Myers,  dated  January 
7,  1857. 

JSo.  13.  Same  to  B.  J.  Atkinson,  Third  Auditor,  dated  April  22, 
1857. 

Ko.  14.  Same  to  B.  Burgess,  dated  January  22, 1857. 

'So.  15.  Account  of  F.  Samaniego. 

So.  16.  Beportof ThirdAuditorand decision ofSecond  Comptroller, 
dated  May  6,  1857. 

JOHN  A.  BOCKWELL, 

Oounsd  for  petitioner. 


No.  1. 

Assistant  Quartermaster's  Office, 

Indianola^  Texas j  May  2,  1856. 

Colonel  :  Your  letter  of  the  14th  April  has  to-day  reached  me. 

When  passiug  through  San  Atnonio  the  claim  was  spoken  of  to 
yon  and  you  stated  that  the  conmmanding  general  would  not  recognize 
it.  I  therefore  declined  to  give  any  information,  unless  called  on  for 
it  from  your  o£5ce. 

On  the  24th  June,  1855, 1  sent  to  Major  W.  W.  Chapman,  acting 
commissary  and  assistant  quartermaster,  a  letter. 
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I  received  from  Major  W.  W.  Chapman^  in  answer,  a  letter  dated 
July  10,  1855. 

I  nobedience  to  that  letter  I  requested  Lieutenant  T.  G.  Pitcher,  8th 
infantry,  regimental  quartermaster  at  Fort  Dayis^  to  notify  F.  Sama- 
niego  to  be  at  Fort  Clark  with  his  train.  F.  Samaniego  reported  to 
me  with  his  train  on  the  22d  August,  and  awaited  at  Fort  Clark  for  a 
load  to  Fort  Davis  until  25th  November,  1855. 

I  also  addressed  Major  W.  W.  Chapman,  acting  commissary  and 
assistant  quartermaster,  a  letter  under  date  September  3,  1855,  and 
received  a  note  in  reply,  stating  that  the  roads  were  so  wet  that  it  was 
impossible  to  hire  citizen  transportation,  or  put  government  wagons 
on  the  road. 

The  first  stores  that  arrived  were  given  to  Samaniego  to  haul. 

Whilst  at  Fort  Clark  idle  three  citizens'  trains  were  at  San  Antonio 
awaiting  loads,  and  the  only  way  that  Samaniego  could  have  obtained 
a  load  would  have  been  to  go  to  Corpus  Christi  for  it;  and  the  depart- 
ment were  hauling  by  private  teams  at  that  time  from  Corpus,  bat 
wagons  stuck  in  mud.  Me  spoke  to  me  on  the  subject,  but  I  gave  him 
no  inducement,  it  not  being  my  business. 

I  think,  from  the  fact  of  other  trains  being  idle  and  not  able  to  obtain 
loading,  justice  would  only  allow  F.  Samaniego  a  claim  for  the  hire 
of  men  and  rations  from  August  22  to  November  25,  1856,  three 
months  and  three  days. 

I  am,  with  respect,  your  obedient  servant, 

W.  K.  VAN  BOKKELEN, 
Captain,  Assistant  Quartermaster, 

Lieutenant  Colonel  A.  C.  Mtbrs, 

Chitf  Assistant  Quartermaster ^  San  Antonio. 

A  true  copy. 

A.  C.  MYERS, 
Brevet  Colond^  Assistant  Quartermaster, 

Tbbabubt  Department, 
Third  Auditor's  Office,  June  24, 1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  a  copy  of 
the  original  on  file  in  this  office. 

ROBERT  J.  ATKINSON,  Auditor. 


No.  2. 

AssisTAiH!  Quartermaster's  Office, 

Fwi  Clark,  Texas,  June  24,  1855. 

Major  :  F.  Samaniego  is  here  with  his  train,  and  will  leave  for 
Fort  Davis  about  the  10th  July,  returning  to  this  post  20th  of  August. 
He  wishes  to  know  if  a  load  wfll  be  here  at  that  time  for  him,  if  not, 
he  will  not  return. 

W.  K.  VAN  BOKKELEN, 
Captain,  Assistant  Qwrniermaster. 
Major  W.  W.  Chapman, 

Acting  Chi^  Assistant  Quartermaster ^  Corpus  Christi. 
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Treasury  Dbpartbibnt, 
Third  Auditor's  Office,  June  24, 1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  this  office. 

BOBT.  J.  ATKINSON,  AudiUn-. 


No.  3. 

IBxtract.] 
ASSIBTAKT  QUARTERMASTSR'S  OfFICE, 

Corpus  Christie  Texas,  July  10,  1855. 

Captain  :  Tour  letter  of  June  24th  was  duly  received.  Please  in- 
form F.  Samaniego  that  there  will  be  a  load  for  his  train  at  Fort 
dark  by  the  20th  of  August. 

W.  W.  CHAPMAN, 
Acting  Chief  Assistant  Quartermaster ^  Department  of  Texas. 

Captain  W.  E.  Bokkelsn, 

Assistant  Quartermaster ,  Fort  darky  Texas. 

A  true  copy. 

W.  K.  VAN  BOKKELEN, 
Captainy  Assistant  Quartermaster. 

Treasurt  Department, 
Third  Auditor^ s  Office^  June  24,  1868. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


No.  4. 

Assistant  Ouartbrmaster's  Office, 
IndianoUiy  TexaSy  August  23,  1856. 

Sir  :  I  certify  that  you  reported  to  me  with  a  train  of  (17)  seven- 
teen wagons,  on  the  2^d  August,  1865,  and  waited  for  loads  until  No- 
vember 26,  1856,  at  Fort  Clark,  Texas. 

W.  K.  VAN  BOKKEMEN, 
Captainy  Assistant  Quartermaster. 
F.  Samaniboo. 

Treasury  Department, 
Third  Auditor's  OfficCy  June  24,  1868. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  origi- 
nal on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 
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No.  6. 

[Extract] 

Assistant  Quartermastbr's  Office, 

Fart  Clark,  Texas,  September  3,  1855. 

Major:  In  your  letter  of  July  10,  you  say:  "Please  inform  F. 
Samaniego  that  there  will  be  a  load  for  his  train  at  Fort  Clark  by  the 
20th  August."  I  accordingly  did  so  and  the  train  arrived  here  on  the 
22d,  and  nothing  has  been  heard  of  any  stores  coming  forward  for  his 
train. 

W.  K.  VAN  BOKKELEN, 
Captain,  Assistant  Quartermaster, 
Major  W.  W.  Chapman, 

Acting  Chief  Assistant  Quartermaster,  Corpus  Christi. 

A  true  copy. 

W.  K.  VAN  BOKKELEN, 
Captain,  Assistant  Quartermaster. 

Treasurt  Department, 
Third  Auditor's  Office,  June  24,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


Assistant  Quartermaster's  Office, 

Indianda,  Texas,  October  1,  1856. 

I  certify  that  under  instructions  from  Major  W.  W.  Chapman, 
acting  chief  assistant  quartermaster^  department  of  Texas,  dated  July 
10, 1855, 1  directed  F.  Samaniego  to  be  at  Fort  Clark  with  his  train 
by  the  20th  August,  1855,  for  load  to  Fort  Davis,  Texas. 

He  reported  with  seventeen  large  wagons  on  the  23d  August,  1855^ 
and  awaited  his  loading  until  the  25th  November,  1855  ;  on  that  day 
he  received  the  stores  just  received  at  Fort  Clark  from  Corpus  Christi, 
intended  to  be  at  Fort  Clark  by'  the  20th  August,  but  delayed  from 
bad  weather  and  roads. 

The  terms  of  hauling  were  agreed  on  at  the  chief  quartermaster's 
office^  Corpus  Christi,  Texas. 

W.  K.  VAN  BOKKELEN, 
Captain,  Assistant  Quartermaster. 

Tbeasurt  Department, 
Third  Auditor's  Office,  June  24,  1868. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 
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No.  6, 


Assistant  Quartermaster's  Office, 

Corpus  Ckristiy  Teocas,  December'  28,  1855. 

Colonel  :  I  enclose  you  a  letter  from  Mr.  F.  Samaniego,  (a  Mexican 
gentleman,)  which  1  hope  will  meet  with  your  very  favorable  consid- 
eration. By  direction  of  the  general,  I  have  made  a  verbal  contract 
with  Mr.  Samaniego  to  haul  all  our  supplies  for  one  year  from  Fort 
Clark  to  Fort  Davis.  When  we  heard  of  the  Giddings  and  Jefferson 
contract,  Mr.  Samaniego  let  me  off  from  the  contract,  and  I  promised 
him,  with  the  approval  of  the  general,  to  give  him  all  the  hauling  I 
could.  He  came  down  to  Fort  Clark  at  my  request,  but  it  seems  there 
were  no  stores  there  for  him,  and  he  has  waited  three  months.  He 
might  be  satisfied  If  you  would  give  him  a  few  trips  from  Fort  Clark 
to  Fort  Davis. 

W.  W.  CHAPMAN, 
Assistant  Quartermaster. 

Lieutenant  Colonel  A.  C.  Mtbrs, 

Chief  Assistant  Quartermaster ,  San  Antonio. 

Treasury  Department, 
Third  Auditor's  Office^  June  24, 1858. 

I  certify  that  the  aforegoing  is  truly  copied  from  a  copy  of  a  copy  on 
file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


No.  7. 

Quartermaster  General's  Office, 
Washington  City^  January  25,  1856. 

In  a  letter  of  Captain  Van  Bokkelen  to  Brevet  Major  Belger,  dated 
the  2d  instant,  he  states  that  he  was  instructed  by  you  that  you  had 
made  a  contract  with  F.  Samaniego  to  transport  all  supplies  from  the 
depot  at  Fort  Clark  to  Fort  Davis ;  that  he  would  reserve  all  loading 
for  said  person.  This  contract  has  never  been  received,  and  you  are 
instructed  to  send  it  without  delay.  It  is  presumed  that  it  was,  as  all 
sucli  contracts  should  be,  made  in  writing  ;  and  the  law  requires  all 
contracts  made  to  be  reported  in  the  Second  Comptroller's  office 
within  ninety  days,  and  also  that  annual  reports  of  them  be  submitted 
to  Congress  at  each  session.  It  is  also  feared  that  this  contract  may 
conflict  with  the  rights  of  Giddings  &  Co.,  under  their  contract. 

By  order : 

CHAS.  THOMAS, 
Deputy  Quartermaster  General. 

Major  W.  W  Chapman, 

Assistant  Quartermaster j  Corpus  Christi,  Texas. 

Treasury  Department, 
Third  Auditor's  Office,  June  24,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  a  copy  of  the 
original  on  file  in  this  office. 

BOBT.  J.  ATKINSON,  AudUor. 
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No.  8. 

QUARTBRMASTER  GeNBRAL'S  OfFICB, 

Washinglony  January  26,  1866. 

Yoar  letter,  dated  the  6th  instant,  enclosing  a  copy  of  one  ad- 
dressed to  you  by  Captain  Van  Bokkelen,  in  relation  to  contracts  for 
transportation  of  supplies  in  Texas,  is  received. 

When  contracts  are  entered  into  by  the  authorized  agents  of  the 
department  they  should  be  carried  into  effect  by  all  parties  concerned  ; 
consequently,  you  should  have  notified  the  officers  at  the  different 
points  embraced  in  Giddings  &  Co.'s  contract  of  its  existence,  without 
waiting  for  instructions  from  Major  Chapman ;  it  was  not  necessary 
to  ask  him  whether  it  was  ^'expected"  of  you  to  do  so,  and  especially 
as  you  did  not  receive  any  reply  from  him. 

The  contract  with  F.  Samaniego,  mentioned  in  Captain  Van 
Bokkelen 's  letter,  has  not  reached  this  office. 

By  order : 

CHARLES  THOMAS, 
Deputy  Quartermaster  General, 

Major  James  Bsloer, 

Assistant  Quartermaster^  San  Antonio,  Texas, 

Trbasurt  Department, 
Third  Auditor's  Office,  June  24,  1858. 

I  hereby  certifjr  that  the  aforegoing  is  truly  copied  from  a  copy  of 
the  original  on  file  in  this  office. 

ROBT.  J,  ATKINSON,  Auditor. 


No.  9. 

AssiBTAiTT  Quartermaster's  Office, 
Corpus  Ohristiy  Texas,  February  9,  1856. 

General  :  I  had  the  honor  to  receive  this  morning  your  letter  of 
the  25th  ult.,  and,  in  reply,  would  respectfully  state  that  sometime 
in  April  last  I  made  an  o£Per  to  Mr.  Samaniego,  by  direction  of 
General  Smith,  to  transport  all  our  stores  from  Fort  Clark  to  Fort 
Davis  for  one  year,  at  six  cents  per  pound.  He  accepted  the  offer 
so  far  as  his  own  wagons  were  concerned,  and  said  that  if,  after 
going  to  San  Antonio  and  consulting  his  associates^  they  also  accepted 
it,  he  would  return  to  this  place  and  make  a  formal  written  contract ; 
and  while  at  San  Antonio  he  was  to  send  his  train  to  Fort  Clark,  so 
as  to  arrive  there  about  the  10th  May^  which  he  did,  and  it  took  a 
load  to  Fort  Davis.  He  returned  from  San  Antonio  to  this  place 
prepared  to  make  the  contract  in  writing ;  but,  in  the  meantime,  I 
received  information  of  the  contract  made  with  Giddings  &  Co.,  and 
told  Mr.  Samaniego,  frankly,  how  I  was  situated ;  also  that  I  pre- 
sumed the  contract  with  those  parties  could  not  go  into  immediate 
effect,  and  that  if  he  would  relieve  me  from  the  verbal  arrangement 
made  with  him,  that  I  would  give  him  all  the  freight  I  could  with- 
out interfering  with  the  contract  of  Giddings  &  Co.     This  he  oon- 
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0ented  to  do.  I  told  him  that  on  the  return  of  his  train  to  Fort 
Clark  from  Fort  Davis,  there  would  probably  be  loading  there  for 
him,  but  it  seems  there  was  not,  and  his  train  remained  there  some 
months  waiting  for  a  load.  He  addressed  me  a  letter  on  the  subject, 
which  I  referr^  to  Colonel  Myers,  with  a  letter  of  my  own,  of  which 
the  enclosed  is  a  copy.  All  my  letters  to  Captain  Van  Bokkelen  on 
this  subject  are  in  the  letter-book  of  the  chief  assistant  quartermaster 
at  San  Antonio,  but,  as  near  as  I  remember,  they  amount  to  in* 
stmctions  to  give  Mr.  Samaniego  loading  if  possible. 

My  course  in  this  transaction  met  with  the  approval  of  General 
Smith,  to  whom  I  respectfully  refer  you,  if  the  above  is  not  entirely 
satisfactory. 

W.  W,  CHAPMAN, 
Brevet  Major  and  AsMtant  Quartermaster. 

Major  General  Thomas  8.  Jesup, 

QtMrtermaster  General,  United  States  Army^  Washington. 

Treasury  Dbpartmbkt, 
Third  Auditor* s  Office,  June  24,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  a  copy  of 
the  original  on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


No.  10. 

QUARTERMAffCRR  GbNERAL'S  OfFICB, 

Washington  City,  February  27,  1856. 

I  have  received  your  letter  dated  the  9th  instant,  which  is  entirely 
unsatisfactory.  You  have  violated  the  law  in  not  sending  the  con- 
tract to  this  office  to  be  deposited  in  the  treasury.  You  had  no 
right  to  make  a  verbal  contract ;  and  if  yon,  from  the  necessities  of 
the  service,  were  compelled  to  employ  any  one  for  a  single  trip,  or  for 
more  than  one  trip,  it  was  your  duty  to  include  him  and  his  means 
of  transportation  in  your  monthly  reports. 

In  this  case,  it  now  appears  that  a  verbal  contract,  illegally  made, 
has  been  going  on  for  a  whole  year  without  any  notice  having  been 
given  of  it  to  this  office,  and  that  as  late  as  the  28th  of  December 
last  you  had  continued  this  illegal  contract.  Now,  sir,  there  must 
be  an  end  to  all  measures  so  objectionable. 

THOMAS  8.  JESUP, 
Quartermaster  General. 

Major  W.  W.  Chapman^ 

Assistant  Quartermaster,  Corpus  Christi,  Texas. 

Trbasurt  Department, 
Third  Auditor's  Office,  June  24,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  a  copy  of 
the  original  on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 
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No.  11. 

Office  of  Assistant  Quartermaster, 
Department  of  Texas,  San  Antonio^  December;  19,  1856, 

Sir  :  I  enclose  herewith  a  claim  of  Fernando  Samaniego  for 
demurrage  with  a  train  of  seventeen  ten-mule  wagons  at  Fort  Clark, 
Texas  ;  letters  from  Major  W.  W  Chapman,  assistant  quarter- 
master, and  Captain  Van  Bokkelen,  assistant  quartermaster,  accom- 
panying the  claim  on  the  basis  on  which  it  is  founded.  Without 
regard  to  the  several  items  in  the  account,  which  make  up  the  sum 
charged,  it  appears  just  that  a  daily  sum  for  each  wagon  should  be 
allowed  as  demurrage  while  awaiting  at  Fort  Clark  the  orders  of  offi- 
cers in  the  quartermaster's  department  to  load  with  and  transport 
public  supplies.  It  will  be  perceived  that  the  certificates  of  Captain 
Van  Bokkelen,  giving  the  dates  at  which  the  wagons  were  reported 
to  him,  vary  one  day ;  but  the  extreme  date,  nevertheless,  that  the 
wagons  were  detained  at  Fort  Clark  make  one  day  more,  taking  from 
23d  of  August  to  25th  November,  than  is  charged  in  the  account 
herewith.  The  item  charged  for  forage  and  issue  of  twelve  pounds 
a  day  to  each  mule  ought  not  to  be  admitted  ;  the  price  paid  for  corn 
at  Fort  Clark  by  the  quartermaster's  department,  at  the  time  the 
citizens'  train  was  there,  was  $1  10  and  |1  20  per  bushel.  The  issue 
of  twelve  pounds  of  corn  to  each  mule  can  scarcely  be  the  custom  of 
citizens  in  feeding  their  animals,  particularly  at  the  season  of  the 
year  when  grass  is  abundant.  My  orders  to  officers  in  the  depart- 
ment are  not  to  feed  grain  to  the  public  animals  when  grass  is  good 
and  they  are  not  at  work.  It  would  seem  equitable,  in  reference  to 
the  charge  for  forage,  to  believe  that  the  transporters,  in  daily  ex- 
pectation of  being  called  on  to  load  their  wagons  and  to  start  on  any 
trip,  would  endeavor  to  have  their  animals  in  strength  and  condition 
to  do  their  work,  and,  with  such  view,  feed  some  grain  daily  to  them, 
say  four  or  five  pounds  for  each  animal. 

A.  a  MYERS, 
Brevet  CdUmdy  Assistant  Quartermaster, 

Major  General  Thomas  8.  Jesup, 

Quartermaster  General^  Washington. 

Treasury  Department, 
Third  Auditor's  Office,  June  24,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  a  copy  of 
the  original  on  file  in  this  office. 

ROBT.  J.  ATKINSON,  AudUor, 


No.  12. 

Quartermaster  General's  Office, 

Washington  City,  January  7,  1857. 

I  have  received  your  letter  of  the  19th  of  last  month,  enclosing  the 
claim  of  Fernando  Samaniego  for  the  detention  ot  ten  mule  wagons 
at  Fort  Clark  for  92  days.  Mr.  Samaniego  may  have  a  just  claim 
against  Major  Chapman,  but  he  has  no  just  claim  against  the  public. 
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Every  man  is  supposed  to  understand  the  laws  of  the  country,  and  if 
he  disregards  them  he  acts  in  his  own  wrong,  and  the  government  is 
not  responsible  for  his  neglect.  Major  Chapman  had  no  legal  right 
to  make  a  verbal  contract  with  any  one.  The  law  requires  all  con- 
tracts to  be  deposited  in  the  Second  Comptroller's  office  within  ninety 
days  after  their  date.  No  such  contract  as  that  referred  to  has  been 
forwarded.  Nor  is  there  any  such  contract  on  file  in  the  Comptroller's 
office.  An  officer  may  start  a  single  train,  and  the  bill  of  lading  will 
be  a  valid  engagement  for  that  transaction  ;  but  for  successive  trains, 
or  for  labor  to  be  performed  beyond  the  immediate  time  when  the  en- 
gagement is  made,  a  written  contract  is  necessary  ;  and  that,  too,  after 
public  notice  inviting  competition.  Major  Belger  informed  Major 
Chapman  of  the  contract  with  Giddings  and  Jefferson,  made  by  au- 
thority of  the  Secretary  of  War  as  early  as  May,  1855,  and  although 
there  was  no  legal  contract  with  Samaniego,  the  major  directed  Captain 
Van  Bokelen  to  detain  his  train,  when  to  do  so  was  in  violation  of  a 
contract  legally  made  with  Giddings  and  Jefferson.  The  transaction 
can  never  be  recognized  here.  Major  Chapman  having  acted  in  the 
matter  without  authority,  and  in  violation  of  law,  is  legally  respon- 
sible for  any  damage  Mr.  Samaniego  may  have  sustained — not  the 
sum  he  claims,  but  the  actual  cost  of  the  detention.  I  will  retain  the 
papers  subject  to  your  orders. 

THOS,  S.  JESUP, 

Quartermaster  General, 
Lieutenant  Colonel  A.  C.  Mtebs, 
Principal  Assistant  Quartermaster j  San  Antonio^  Texas. 

Trbasubt  Departmbnt, 
Third  Auditor* s  Office,  June  24,  1858, 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  a  copy  of 
the  original  on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


No.  13. 

QUABTBRMASTBR  GeNBRAL'S  OfFICE, 

Washington  City,  April  22,  1857. 

Sir:  In  compliance  with  the  request  expressed  in  your  letter  of  the 
15th  instant,  I  enclose  a  copy  of  a  letter  from  Lieutenant  Colonel  A.  0. 
Myers,  dated  the  19th  Decembet,  1856,  submitting  a  claim  of  Fernando 
Samaniego  for  the  detention  of  a  train  of  wagons  and  mules  at  Fort 
Clark  from  the  22d  of  August  to  the  24th  of  November,  1855,  and 
helieving  that  to  a  full  understanding  of  the  case  other  papers  were 
necessary,  I  have  added  copies  of  papers  on  the  subject,  numbered 
from  1  to  7,  and  from  9  to  13,  the  contents  of  which  are  indicated  on 
the  accompanying  list,  marked  A.  Considering  the  whole  transaction 
wrong,  I  have  never  recognized  it,  and  being  for  damages,  I  consider 
it  a  case  with  which  the  Treasury  Department  has  properly  nothing 
to  do.    It  is  a  case  which  Congress  alone  has  a  rignt  to  decide.     A 
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contract  to  be  legal  mnst  be  in  writing,  and  tbe  original  mnst  be  de- 
posited within  ninety  days  in  the  office  of  the  Second  Comptroller ; 
this  was  not  done,  bnt  the  contract,  as  it  is  called,  is  said  to  have  been 
verbal.  If  that  was  so,  the  person  employed  with  his  train  should 
have  been  reported  on  the  monthly  reports.  No  monthly  report  re- 
ceived at  this  office  from  Mcyor  Chapman  contains  the  slightest  allusion 
to  Mr.  Samaniego  as  employed  by  the  department.  Never  having  re- 
cognized the  claim,  I  have  not  included  it  in  any  estimate,  and  there 
is  consequently  no  money  which  can  be  legally  applied  to  the  pay- 
ment of  it. 

I  have  the  honor  to  be.  sir,  your  obedient  servant, 

THOS.  S.  JESUP, 

QuarfemiMier  General. 

B.  J.  Atkinson,  Esq., 

Ihird  Auditor  f  Treaeury  Department. 

Tbsasubt  Dspabtmsnt, 
Third  Auditor's  Office,  June  22,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


No.  U. 

QUARTBRMASTER  GeNERAL'S  OfFICE, 

Washington^  January  23,  1867. 

Sir:  Your  letter  dated  yesterday,  enclosing  a  power  of  attorney 
from  Mr.  F.  Samaniego,  in  relation  to  a  claim  sometime  since  referred 
to  this  office  by  Lieutenant  Colonel  A.  0.  Myers,  and  requesting  that 
all  the  papers  in  the  case  be  transmitted  to  you,  with  such  reasons  for 
its  rejection  as  the  quartermaster  general  may  think  proper  to  com- 
municate to  you,  is  received,  and  I  herewith  enclose  the  original  claim 
as  received  from  Lieutenant  Colonel  Myers,  with  the  letters  received 
from  him  with  the  claim — seven  papers  in  all.  The  transaction  h(M 
not  been  recognized  in  this  office  as  legal  or  binding,  inasmuch  as  no 
contract  or  agreement  was  made  by  the  officer  under  whose  directions 
it  appears  to  nave  originated. 

I  return  the  power  of  attorney  agreeably  to  your  request. 
By  order :  CHAS.  THOMAS, 

Asetetant  Quartermaster  General. 

Richard  BuRGfiSS,  Esq.^ 

Washington  dty,  D.  O. 

Treasurt  Department, 
Third  Auditor's  Office,  June  24^  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 
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No.  16. 

The  United  Staiee  io  Fernando  SamaniegOy  Dr. 

To  expenses  and  damage*)  inoarred  by  detention  of  trains  of  seventeen 

wagons,  of  ten  mnles  each,  at  Fort  Clark,  Texas,  from to 

as  follows,  to  wit : 

To  wages  of  24  men,  at  |25  per  month  each,  three  months 

and  two  days $1,839  84 

To  subsistence  for  24  men,  at  26  cents  per  day 632  00 

To  forage  for  180  mules  and  horses,  three  months  and  two 
days,  at  the  rate  of  12  pounds  corn  each  per  day,  at 

|1  50  per  bushel 5,349  64 

To  wages  of  overseer,  at  |100  per  month,  for  three  months 

and  two  days 306  66 

To  subsistence  of  overseer,  for  three  months  and  two  days  23  00 

To  demurrage,  at  $6  per  day,  for  wagons  and  teams,  92 
days 7,820  00 

Sum  total 15,871  14 


SxATB  ov  TiXAS,  County  of  Bexar: 

Before  me,  the  undersigned  authority,  an  acting  justice  of  the  peace 
in  and  for  the  said  county,  personally  appeared  Fernando  Samauiego,  to 
me  known,  and  to  whose  credibility  I  hereby  certify,  who,  after  being 
first  duly  sworn,  upon  his  oath,  says :  That  the  foregoing  account  of 
fifteen  thousand  eight  hundred  and  seventy-one  dollars  and  fourteen 
cents,  ($15,871  14,)  in  his  favor  and  against  the  United  States,  is  just, 
true,  and  correct ;  that  the  items  charged  as  expenses  incurred 
during  the  said  detention  are  correctly  stated,  and  the  amounts 
charged  therefor  are  the  actual  sums  expended  during  and  by  reason 
of  said  detention;  and  that  the  item  cnarged  for  demurrage  is  not 
only  just  and  reasonable,  but  actually  less  than  one-third  of  the  receipts 
and  revenue  derived  from  said  wagons  and  teams  when  in  service  under 
my  contract  with  said  government. 

FERNANDO  SAMANIEGO- 

Sworn  to  and  subscribed  before  me  this  15th  day  of  November, 
1866. 

JAS.  E.  OARDNEB,  J.  F.  B.  0. 

SiATB  ov  Tbxas,  County  of  Bexar: 

I,  Samuel  S.  Smith,  clerk  of  the  county  court  of  said  county,  do 
hereby  certify  that  Jas.  E.  Gardner,  esq.,  before  whom  the  fore- 
going affidavit  was  made,  and  whose  genuine  signature  is  thereunto 
snbscribed,  was  at  the  date  of  so  doing  a  justice  of  the  peace  in  and 
for  said  county,  duly  commissioned  and  sworn,  and  that  said  county 
court  is  a  court  of  record. 
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In  testimoDj  whereof,  I  have  hereanto  signed  my  name  and  affixed 
r        -I     the  seal  of  said  county,  at  office  in  San  Antonio,  this  15th  * 
L^-  ^J     day  of  November^  A.  D.  1856. 

SAM.  S.  SMITH, 
Olerh  of  Oounty  Courts  Bexar  County y 
By  EDWARD  MILES,  Deputy. 

State  of  Texas,  County  of  Bexar: 

Before  me,  the  undersigned  authority,  an  acting  justice  of  the  peace 
in  and  for  said  county,  personally  appeared  Q^o.  T.  Howard,  to  me 
well  known,  and  to  whose  credibility  I  hereby  certify,  who,  after 
being  first  duly  sworn,  upon  his  oath  says:  That  the  last  item  in  the 
account  hereto  attached,  to  wit:  demurrage  at  $5  per  day,  is  a  fair 
and  just  charge,  it  being  only  about  one-third  of  the  amount  that  each 
wagon  and  team  makes  per  day  under  such  contracts. 

GEO.  T.  HOWARD. 

Sworn  to  and  subscribed  before  me  this  19th  day  of  November, 
A.  D.  1856. 

C,  E.  JEFFERSON,  J.  P.  B.  C. 

State  op^Tbxas,  Oounty  of  Bexar  : 

I,  Sam.  S.  Smith,  clerk  of  the  county  court  of  said  oounty,  do 
hereby  certify  that  C.  E.  Jefferson,  esq.,  before  whom  the  fore- 
going affidavit  was  made,  and  whose  genuine  signature  is  thereunto 
subscribed,  was  at  the  date  of  so  doing  a  justice  of  the  peace  in  and 
for  said  county  and  State,  duly  commissioned  and  sworn,  and  that 
said  county  court  is  a  court  of  record. 

In  testimony  whereof,  I  have  hereunto  signed  my  name  and  affixed 
It  a  1  ^^^  ^^^^  ^^  ^^^^  oounty  court,  at  office  in  San  Antonio^  this 
L^-  ^-J     19thdayof  November,  A.  D.  1856.     . 

SAM'L  S.  SMITH, 
Clerk  of  County  Court j  Bexar  Oounty, 

State  op  Texas,  Oounty  of  Bexar. 

Before  me,  the  undersigned  authority,  an  acting  justice  of  the  peace 
within  and  for  the  county  of  Bexar  and  State  aforesaid,  personally 
appeared  A.  Daguere,  to  me  well  known,  and  to  whose  credibility  I 
hereby  certify,  who,  after  being  duly  sworn,  upon  his  oath  says: 
That  he  has  examined  the  foregoing  and  annexed  account,  in  favor  of 
Fernando  Samaniego  and  against  the  United  States  government,  and 
believes  the  same  to  be  just,  true,  and  correct.  That  he  knows  and 
is  well  acquainted  with  said  Samaniego,  and  knows  that  he  was  en- 

faged  in  transporting  government  stores  with  his  wagon  trains  from 
'ort  Clark  to  Fort  Davis,  Texas ;  that  each  of  his  wagons  will  carry 
and  do  carry  6,000  pounds  of  freight  each;  and  that  his  said  train 
consists  of  seventeen  wagons,  with  teams  to  correspond,  say  ten  mules 
to  each  team ;  and  that  the  trip  from  the  fort  to  the  fort  aforesaid 
can  be,  and  usually  is,  made  by  said  train  in  eighteen  days. 

And  further,  that  affiant  has  seen  and  examined  the  contract  of 
said  Samaniego  with  the  said  government,  and  knows  the  contract 
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price  for  hauling  the  stores  aforesaid  to  and  from  the  forts  aforesaid 
to  be  six  (6)  cents  per  pound. 

A.  DAGUERE. 

Sworn  to  and  subscribed  before  me  this  15th  day  of  November, 
A.  D.  1856. 

JAS.  E.  GARDNER,  J.  P.  B.  G. 

State  of  Texas,  County  of  Bexar: 

I,  Sam.  S.  Smith,  clerk  of  the  county  court  of  said  county,  do 
hereby  certify  that  Jas.  E.  Gardner,  esq.,  before  whom  the  fore- 
going affidavit  was  made,  and  whose  genuine  signature  is  thereunto 
sabecribed,  was  at  the  time  of  signing  the  same  a  justice  of  the  peace 
m  and  for  the  county  and  State  aforesaid,  duly  commissioned,  quali- 
fied, and  sworn,  and  that  said  county  court  is  a  court  of  record. 

To  certify  to  which,  I  have  hereunto  signed  my  name  and  affixed 
Ft  e  1  ^^^  ^^^  ^^  ^^^  county  court  of  said  county,  at  office  in  San 
^^-  ^-J      Antonio,  this  15th  day  of  November,  A.  D.  1856. 

SAM.  S.  SMITH, 
Clerk  of  County  Courts  Bexar  County^ 
By  EDWARD  MILES,  Deputy. 

Trbasurt  Department, 
Third  Auditor's  Office,  June  23,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  this  office. 

ROBT.  J.  ATKINSON,  Auditor. 


No.  16. 

Report  of  the  Third  Auditor  of  the  Treasury  on  the  claim  of  Fer- 
nando Samaniego  for  expenses  and  damages  alleged  to  have  been  in- 
curred by  the  detention  of  a  train,  consisting  of  seventeen  wagons,  of 
ten  mules  each,  while  waiting  at  Fort  Clark,  Texas,  for  a  load  of 
public  stores  for  Fort  Davis,  between  August  23  and  November  25, 
1855,  three  months  and  two  days,  amounting  to  $15,871  14. 

Received  March  21,  1857,  from  Richard  Burgess,  esq. 

The  claim  consists  of  the  following  items,  viz : 

To  wages  of  24  men,  at  $25  per  month  each,  three  months 
and  two  days      ......  $1,839  84 

Subsistence  for  24  men,  at  25  cents  per  day  -  -        532  00 

Forage  for  180  mules  and  horses,  3  months  and  2  days,  at 
the  rate  of  12  pounds  corn  each  x>or  day,  at  $1  50  per 

bushel 5,349  64 

Wages  of  overseer,  at  $100  per  month,  for  three  months 
and  two  days      -  -  -  -  -  -        306  66 

8absistenco  for  ove^^r  for  three  months  and  two  days    -  23  00 

Demurrage  at  $5  per  day  for  wagons  and  teams,  92  days     7^820  00 

Sum  total 15,871  14 
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The  claimant  makes  oath  to  the  oorreotness  of  the  several  items ; 
and  afSdavits  by  George  T.  Howard  and  A.  Dagaere,  whose  credi- 
bility is  certified  to,  are  also  filed  in  support  of  the  claim.  Also  the 
following  certificate : 

AfisssiANT  Quabxermastbb's  Office, 

Indianola,  Texas ^  October  1,  1856. 

I  certify  that  under  instructions  from  Major  W.  W.  Chapman, 
acting  chief  assistant  quartermaster,  department  of  Texas,  dated  July 
10,  1865,  I  directed  F.  Samaniego  to  be  at  Fort  Clark  with  his  train 
by  the  20th  August,  1855,  for  loads  to  Fort  Davis,  Texas.  He 
reported  with  17  large  wagons,  and  awaited  his  loading  until  26th 
November,  1865.  On  that  day  he  received  the  stores  just  received  at 
Fort  Clark  from  Corpus  Christi,  intended  to  be  at  Fort  Clark  by  the 
20th  August,  but  delayed  from  bad  weather  and  roads.  The  terms 
of  hauling  were  agreed  on  at  the  chief  quartermaster's  office,  Corpus 
Christi,  Texas. 

W.  H.  VAN  BOKKELEN, 
Captain  f  Aseistant  Quartermaster^ 

The  papers  relating  to  the  claim  were  forwarded  by  Colonel  A.  C. 
Myers  to  the  quartermaster  general,  who  enclosed  them  to  the  attor- 
ney, Mr.  Burgess,  with  the  remark  that  ^^  the  transaction  has  not 
been  recognized  in  this  office"  (the  quartermaster  general's)  ^'as 
legal  or  binding,  inasmuch  as  no  contract  or  agreement  was  made  by 
the  officer  under  whose  directions  it  appears  to  have  originated."  It 
appears  that  the  claimant  had  been  iBugaged  with  his  train  in  hauling 
for  the  quartermaster's  department,  from  Fort  Clark  to  Fort  Davis, 
prior  to  the  time  when  this  claim  arose  ;  but  concerning  the  arrange- 
ment or  agreement  under  which  he  rendered  such  services,  nothing  is 
known  except,  that  the  terms  of  hauling  were  agreed  on  at  the  chief 
quartermaster's  office  at  Corpus  Christi,  as  stated  by  Captain  Van 
bokkelen  in  the  foregoing  certificate,  and  that  the  rate  was  six  cents 
per  pound,  as  shown  by  the  vouchers  for  the  payments. 

To  go  no  further  back,  on  the  17th  of  May,  1865,  he  received  at  Port 
Clark,  for  transportation,  55,628  pounds  of  public  stores,  which  were 
delivered  at  Fort  Davis  on  the  fth  of  June  following  ;  and  on  the  14th 
of  July  he  received  another  load  at  Fort  Clark,  consisting  of  59,534 
pounds,  which  was  delivered  at  Fort  Davis  on  the  7th  August,  1855. 
For  the  hauling  of  these  loads  he  was  paid  at  six  cents  per  pound, 
$3,331  68  for  the  first,  and  $3,572  04  for  the  second,  making  an  ag- 
gregate of  |6,903  72  for  the  two  loads.  These  facts  are  learned  from 
the  accounts  of  Captain  Van  Bokkelen  and  Lieutenant  F.  Or.  Pitcher; 
those  which  follow  are  derived  from  the  papers  herewith.  On  the 
24th  of  June,  1855,  and  after  the  delivery  of  the  first  of  the  above- 
mentioned  stores.  Captain  Van  Bokkelen  wrote  to  Major  W.  W. 
Chapman,  at  Corpus  Christi,  stating  that  Mr.  Sapaniego  was  then  at 
Fort  Clark  with  his  train,  and  would  start  with%  load  for  Fort  Davis 
about  the  10th  of  July,  returning  to  that  post  (Fort  Clark)  about  the 
20th  of  August,  and  wished  to  know  if  a  load  would  be  there  at  that 
time  for  him,  and  if  not,  be  would  not  return.    In  reply,  July  10^ 
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Major  Obapman  reqaested  Captain  Van  Bokkelen  to  inform  Mr.  S. 
that  there  would  be  a  load  for  his  train  at  Fort  Clark  by  the  20th 
August,  and  being  notified  accordingly,  the  claimant,  after  having  de- 
livered the  before-mentioned  load  at  Fort  Davis  on  the  9th  of  August, 
returned  with  bis  train  to  Fort  Clark  on  the  23d  of  August.  The 
stores  which  were  to  furnish  the  loading,  however,  had  not  been  for- 
warded (rom  Corpus  Christi,  and  their  arrival  was  awaited  by  the 
train.  On  the  3d  of  September  Captain  Yan  Bokkelen  wrote  to 
Major  Chapman^  who  stated,  in  reply,  that  ^'  the  roads  were  so  wet 
that  it  was  impossible  to  hire  citizen  transportation  or  put  govern- 
ment wagons  on  the  road."  It  seems  that  under  these  circumstances 
the  claimant  thought  of  going  to  Corpus  Christi  tor  the  stores,  and 
that  he  mentioned  the  subject  to  Captain  Yan  Bokkelen,  who  states 
that  he  gave  him  no  inducement  to  go,  it  not  being  his  business.  He 
continued  at  Fort  Clark  until  the  25th  of  November,  about  three 
months  and  two  days  from  the  date  of  his  arrival  there,  when  a  load 
for  his  train  was  obtained,  the  first  stores  that  were  received  being 
given  to  him  to  haul. 

The  papers  furnish  no  evidence  that  after  the  claimant's  arrival  at 
Fort  Clark  with  his  wagons  and  teams  any  inducement  was  held  out 
to  him  to  wait  for  the  stores,  other  than  the  pecuniary  benefit  which 
by  so  doing  he  would  be  enabled  to  derive  from  their  transportation. 
That  be  did  remain  is  established  beyond  doubt,  however,  and  the 
only  difficulty  is  in  determining  whether,  under  the  circumstances,  he 
is  entitled  to  indemnity,  and  if  yea,  whether  he  can  receive  it  through 
the  accounting  ofiicers  of  the  treasury.  If  the  claim  be  considered  as 
for  <iamage8j  it  is  well  settled  that  relief  can  only  be  granted  by  Con- 
gress. The  Quartermaster  General  considiers  it  a  case  of  this  kind, 
and  reports  against  it  on  that  ground.  It  is  true  he  takes  other  ex- 
ceptions to  the  claim,  but  whether  they  be  well  founded  or  not  is  not 
material  if  it  be  considered  as  a  claim  for  '^damages."  It  is  sug- 
gested by  Mr.  Burgess,  the  attorney,  that  it  is  a  claim  for  demurrage^ 
growing  out  of  an  undue  detention  of  the  teams,  wagons,  &c.,  be- 
longing to  Samaniego  ;  but  in  my  opinion  that  will  depend  upon 
whether  or  not  there  was  a  valid  contract.  Claims  for  demurrage 
cannot  properly  accrue  except  there  be  a  contract  on  which  to  predi- 
cate it.  It  is  admitted  that  no  written  contract  was  made  for  the 
transportation  of  any  specific  stores,  or  at  any  specific  time^  but  it  is 
alleged  that  there  was  some  ^^  verbal  contract,"  the  terms  of  which 
are  not  made  known.  There  is  nothing  which  indicates  that  Mr.  Sa- 
maniego was  under  any  obligation  to  remain  in  waiting  for  the  stores, 
or  that  a  failure  on  his  part  so  to  remain  would  have  involved  him  in 
any  liability  to  the  government  in  consequence  thereof.  Upon  such  a 
state  of  facts  it  is  hardly  to  be  considered  as  a  contract,  whether  ver- 
bal or  written,  such  as  would  be  necessary  in  order  to  base  a  claim 
for  demurrage.  A  contract  implies  mutuality  of  obligation.  But 
even  if  there  were  a  contract,  verbal  or  written,  the  claim  as  set  up 
might  well  be  considered  in  the  nature  of  damages.  Such  claims 
arise  from  breaches  of  contracts  more  frequently  perhaps  than  from 
aay  other  source.  And  in  all  such  cases,  as  before  remarked,  the  ac- 
counting officers  take  no  jurisdiction.    I  do  not  consider  it  necessary 
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to  consider  the  merits  of  the  claim  further  in  the  present  report,  hut 
transmit  the  papers  herewith,  with  these  remarks  for  your  considera- 
tion, in  connexion  with  the  legal  questions  involved,  as  preliminary 
to  any  further  investigation. 

ROBERT  J.  ATKINSON,  Auditor. 
John  M.  Brodheap,  Esq., 

Second  Comptroller  of  the  Treasury. 

Treasury  Department, 

Ihird  Auditor's  Office^  May  1,  185T. 


Decision  of  Second  Oomi^prolUr. 

I  have  examined  with  much  care  all  the  documents  in  this  case.  The 
whole  proceedings  are  of  an  irregular  and  slip-shod  character,  prop- 
erly rebuked  hy  the  Quartermaster  General,  and  this  cannot,  I  think, 
be  considered  of  the  dignity  of  a  contract  binding  upon  the  United 
States,  as  most  of  it  appears  to  me  that  all  that  can  be  gathered  from 
the  correspondence  and  indefinite  verbal  understanding  (which  always 
end  in  misunderstandings)  is,  that  Mr.  Samaniego  would  be  employed 
when  loading  could  be  furnished  at  Fort  Clark,  and  that  Major 
Chapman  expected  that  he  would  have  a  load  at  that  place  for  the 
train  by  the  20th  August,  instead  of  the  25th  of  November,  1856.  In 
fact.  Major  Chapman,  in  his  letter  to  the  Quartermaster  General, 
dated  February  9,  1856,  says,  in  reference  to  his  letter  to  Capt.  Van 
Bokkelen,  that  as  near  as  I  remember  they  amount  to  ^instructions 
to  give  Mr.  Samaniego  loading  if  possible."  And  he  states  in  sub* 
stance,  in  a  previous  part  of  the  same  letter,  that  he  had  promised  this 
conditional  freight  because  he  could  not  enter  into  the  formal  written 
contract,  which,  it  seems,  both  parties  had  contemplated,  but  the  mak- 
ing of  which  was  frustrated  by  the  contract  with  Giddings  &  Co.  But 
the  point  made  by  the  Auditor  is  unanswerable :  every  contract  is 
founded  upon  mutual  agreement  of  parties,  carrying  with  it  reciprocal 
liabilities,  and,  as  the  Auditor  well  observes,  implies  mutuality  of 
obligation.  It  will  not  be  pretended  that  Mr  Samaniego  would  have 
been  liable  for  damages  to  the  United  States  if  his  train  had  not  ap- 
peared at  all  at  Fort  Clark  in  August,  1855,  or  if,  after  it  reached 
there,  it  had  left  without  waiting  an  hour  for  loading  to  arrive. 

The  claim  is  one  of  demurrage,  even  if  the  term  be  applicable  ia 
cases  of  transportation  by  land  cannot  be  sustained.  To  be  valid  it 
must  be  founded  on  express  agreement.  Demurrage,  properly  so 
called^  arises  out  of  the  terms  of  a  contract  between  a  ship-owner  and 
a  freighter,  or  from  a  stipulation  in  the  bill  of  lading,  and  the  master 
of  a  ship  who  undertakes  by  a  bill  of  lading  to  deliver  goods  to  the 
consignee  on  payment  of  freight  cannot  maintain  an  action  against 
the  latter  for  an  implied  contract  to  pay  demurrage.  There  must  be 
an  express  fitipulation  to  that  effect  to  create  a  legal  liability  to  pay 
demurrage,  though  if  a  ship  be  improperly  detained  by  the  freighter 
or  consignee,  the  owner  may  have  a  special  action  for  the  damages  re- 
sulting from  such  detention. 
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That  Mr.  Samanie^o  saffered  a  very  considerable  loss  by  the  delay 
his  train  experienced  is  undoubtedly  true;  but  if  he  has  a  just  claim 
against  the  United  States  for  the  detention^  it  must  unquestionably  be 
in  the  nature  of  damages,  and  therefore  not  be  adjadicated  by  the  ac- 
counting officers.  Congress  alone  can  afford  him  relief.  Nor  do  I 
think  that  the  executive  officers  of  the  government  should  recognize, 
DO  further  than  they  are  legally  bound  to  do,  such  vague  and  careless 
transactions  on  the  part  of  disbursing  officers,  giving  rise  inevitably 
to  questions  of  much  embarrassment  and  involving  a  probable  waste 
of  the  public  money. 

J.  M.  BEODHEAD,  Comptroller. 

May  6, 1867. 

Treasury  Department, 
Third  Auditor's  Office^  June  23,  1858. 

I  hereby  certify  that  the  aforegoing  is  truly  copied  from  the  original 
on  file  in  my  office. 

ROBT.  J.  ATKINSON,  Auditor. 


IN  THE  COUBT  OF  CLAIMS. 

Fernando  Samanieqo  t;^.  The  United  States. 

PetUumer'a  brief. 

This  claim  is  based  solely  upon  the  engagement  entered  into  by  Cap- 
tain and  Assistant  Quartermaster  Bokkelen  and  Major  and  Assistant 
Quartermaster  W.  W.  Chapman,  as  shown  by  their  correspondence. 
^  A  verbal  contract  had  been  made  by  Major  Chapman  with  the  peti- 
tioner for  one  year  by  the  wder  of  General  Persifor  F.  Smith,  but 
Major  Chapman,  instead  of  fulfilling  that  contract,  or  even  reducing 
it  to  writing,  found  that  he  had  made  some  mistake  in  relation  to  it, 
and  requested  to  be  released  from  that  contract ;  to  which,  as  it  is 
stated,  the  petitioner  assented.  However  this  may  be,  the  present 
claim  is  not  based  upon  that  contract  for  a  year's  service,  and  all  the 
reports  of  the  Auditor,  Comptroller,  Quartermaster  General,  &c.,  in 
relation  to  that  contract,  have  no  bearing  upon  the  claim  of  the 
petitioner. 

There  was  a  contract  made  for  a  specified  service  by  officers  author- 
ittd  to  make  it,  and  that  contract  has  been  violated. 

1.  Was  there  a  contract  made? 

That  there  was  one  is  shown  by  the  following  correspondence,  (pp. 
6  and  7  of  Becord : ) 

**  Assistant  Quartermaster's  Office, 

Fort  Vlarky  Texas,  June  24,  1855. ' 

"Major  :  F.  Samaniego  is  here  with  his  train,  and  will  leave  for 
f     Fort  Davis  about  the  10th  July,  returning  to  this  post  20th  August. 
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He  wishes  to  know  if  a  load  will  be  here  at  that  time  for  him  ;  if  not, 
he  will  not  return. 

*^W.  K.  VAN  BOKKELEN,  Capt.  A.  Q.  M. 
**Major  W.  W.  Chapman, 

''Actg.  C.  A,  Q  M.,  Corpus  Christie 

"Assistant  Quaktbrmastbr's  Office, 

^^CoTpus  Chriaiif  TexaSy  July  10,  18&5. 

**  Captain:  (Extract.)  Your  letter  of  June  24  was  duly  receired. 
Please  inform  F.  Samaniego  that  there  will  be  a  load  for  his  train  at 
Fort  Clark  by  the  20th  of  August. 

^h  *f*  ^P  ^r  ^n  ^n  ^F  ^^ 

"W.  W.  CHAPMAN, 
^^Act.  Chief  A.  Q.  if..  Department  of  Texas. 
**  Captain  W.  K.  Van  Bokkelbn, 

"J.  Q.  Jf.,  Fort  aark,  Texas." 

"Assistant  Quartermaster's  Office, 

'^ IndianoUiy  Texas,  August  23,  1856. 

"  Sir  :  I  certify  that  you  reported  to  me  with  a  train  of  (17)  seven- 
teen wagons  on  the  22d  August,  1855,  and  waited  for  loads  until 
November   25,  1855,  at  Fort  Clark,  Texas. 

•'  W.  K,  VAN  BOKKELEN, 

''Capt.  A.Q.M. 
"F.  Samaniego." 

*'  Assistant  Quartermaster's  Office, 

^^Fort  Clark,  Texas,  September  3,  1855. 

^'Major:  (Extract.)  In  your  letter  of  July  10th  you  say  :  Tlease 
inform  F.  Samaniego  that  there  will  be  a  load  for  his  train  at  Port 
Clark  by  the  20th  of  August.'  I  accordiugly  did  so,  and  the  train 
arrived  here  on  the  22d,  and  nothing  has  been  heard  of  any  stores 
coming  forward  for  his  train. 

'^W.  K.  VAN  BOKKELEN, 

''Capt.  A.  Q.  M. 
''  Major  W.  W.  Chapman, 

^'Acig.  Chief  A.  Q.  M.,  Corpus  Christi." 

*  ^Assistant  Quartermaster's  Office, 

"Indianola,  Texas,  October  1,  1856. 

"  I  certify  that,  under  instructions  from  Major  W.  W.  Chapman, 
acting  chief  assistant  quartermaster,  department  of  Texas,  dated  July 
10,  1856,  I  directed  F.  Samaniego  to  be  at  Fort  Clark  with  his  train 
by  the  20th  August.  1855,  for  load  to  Fort  Davis,  Texas. 

"  He  reported  with  17  large  wagons  on  the  23d  August,  1855,  and 
awaited  his  loading  until  25th  November,  1855.  On  that  day  he 
received  the  stores  just  received  at  Fort  Clark  from  Corpus  Christi, 
intended  to  be  at  Fort  Clark  by  the  20th  August,  but  delayed  from 
bad  weather  and  roads. 
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"  The  terms  of  hauling  were  agreed  on  at  the  chief  quartermaster 'a 
office,  Corpus  Christi,  Texas. 

''  W.  K.  VAN  BOKKELEN,  Oapt.  A.  Q.  Mr 

It  thus  appears  that  this  contract  was  not  a  ^^verhal  contract,"  but 
a  written  one.  The  letter  of  Captain  Bokkelen  states  that  Samaniego 
wishes  to  know  if  a  load  will  be  at  Fort  Clark  for  him  on  the  20th 
August.  Major  Chapman  replied,  and  requests  Captain  Bokkelen  to 
inform  Samaniego  ^*  that  there  will  be  a  load  for  his  train  at  Fort 
Clark  by  the  20th  of  August." 

Capt.  Bokkelen,  in  his  letter  to  Major  Chapman  of  the  3d  Septem- 
ber, says;  "In  your  letter  of  July  10  you  say,  ^please  inform  F. 
Samaniego  that  there  will  be  a  load  for  his  train  at  Fort  Clark  by  the 
20th  of  August.'  I  accordingly  did  so,  and  the  train  arrived  here  on 
the  22d,  and  nothing  has  been  heard  of  any  stores  coming  forward  for 
his  train." 

In  addition  to  this,  Captain  Bokkelen  certifies  on  the  1st  October, 
1856,  that  Samaniego  "  reported  with  IT  large  wagons  on  the  23d 
August,  1856,  and  awaited  his  loading  until  the  26th  November,  1866." 

If,  therefore,  the  government  could  either  legally  or  honestly  escape 
the  obligations  arising  from  these  acts  of  its  officers  on  the  ground 
that  they  are  not  bound  by  verbal  contracts,  (which  is  not  admitted^) 
this  ground  would  fail  them  in  this  case,  because  the  contract  here 
was  in  writing.  The  statutes  of  frauds,  which  require  certain  con- 
tracts with  individuals  to  be  in  writing,  would,  according  to  the  well- 
settled  rules  of  law,  be  fully  satisfied  by  a  contract  in  the  manner 
shown  in  this  case. 

This  was  a  positive  and  unconditional  engagement. 

Major  Chapman  directed  Captain  Van  Bokkelen  to  inform  Samaniego 
that  **  there  will  be  a  load  for  his  train  at  Fort  Clark  by  the  2Qth  of 
Auffustj"  and  he  does  so  inforn^  him,  and  he  comes  with  his  seventeen 
teams  at  the  time  to  fulfil  the  service  agreed  upon. 

Major  Chapman,  in  his  letter  of  9th  February,  1866,  to  General 
Jesup,  (Rec,  p.  10,)  is  mistaken  when  he  says,  '*  I  told  him  that  on 
the  return  of  his  train  from  Fort  Clark,  Davis  then  would  probably  be 
loading  there  for  him."  The  letters  written  show  precisely  what  he  did 
say,  and  it  amounted,  in  substance,  not  only  to  a  positive  statement 
that  there  would  be^  but  an  engagement  that  there  shotdd  bCy  a  load  for 
his  team 

The  Second  Comptroller  is  equally  mistaken  on  this  subject.  He 
says,  (Rec,  p.  29:)  **In  fact,  Major  Chapman,  in  his  letter  to  the 
Quartermaster  General,  dated  February  9,  1856,  says,  in  reference 
to  his  letter  to  Captain  Van  Bokkelen,  that,  or  near  as  I  remember, 
they  amount  to  ^^  instructions  to  give  Mr.  Samaniego  loadings  if  pos- 
sible ;"  and  he  states,  in  substance,  in  a  previous  part  of  the  same  let- 
ter, that  he  had  promised  this  conditional  freight,  &c. 

Now,  in  the  first  place,  the  Comptroller  affects  to  give,  as  near  cw 
ie  r'tmemberedj  the  language  of  Major  Chapman,  and  then  substitutes 
Major  Chapman's  erroneous  comments  upon  the  letters  evidencing  the 
contract,  when  he  must  have  had  the  very  letters  before  him,  which 
spoke  for  themselves,  and  showed  both  statements  to  be  erroneous. 
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2.  The  contract  eDtered  into  by  Major  Chapman  was  clearly  and 
manifestly  within  his  authority,  not  only  from  the  nature  of  the  duties 
assigned  to  him  and  the  character  of  the  services  to  be  performed, 
but  from  the  express  provisions  of  the  law,  and  the  army  regulations.— 
(See  Brightly 's  Digest,  pp.  64,  67,  and  army  regulations,  as  to  duties 
of  this  department.) 

It  is  intrusted  to  the  officers  of  that  department  ^^  to  purchase  mili- 
tary stores,  camp  equipage,  and  other  articles  requisite  for  the  troops, 
and  generally  to  procure  and  provide  means  of  transport  for  the  army, 
its  stores,  artillery,  and  camp  equipage."  (P.  64.)  They  are  Required 
to  give  bonds  for  the  faithful  discharge  of  their  duties.  (P.  65.) 

The  transactions  of  this  department  are  those  which  arise  from  day 
to  day,  and  the  officer  of  the  quartermaster'sdepartment  has  necessarily 
intrusted  to  him  the  discharge  of  these  daily  duties.  When  he  makes 
a  contract  for  the  transportation  of  military  stores  for  the  army  in  the 
field  or  for  a  military  station  hundreds  or  thousands  of  miles  from 
Washington,  must  he  wait  for  the  approval  by  the  head  of  the  depart- 
ment at  Washington,  and  is  such  contract  void  unless  so  approved? 
Cannot  such  an  officer,  with  prudent  forethought,  engage  such  trans- 
portation in  advance  ;  and  if  it  so  happens  that  he  cannot  fulfil  his  en- 
gagement, is  it  void,  and  must  the  innocent  person  who  has  made  the 
contract  sufier  ?  Such  principles  in  relation  to  officers  charged  with 
such  duties  would  be  neither  sensible  nor  just. 

But  the  Quartermaster  General  says,  (Rec,  p.  137  :)  *'  A  contract 
to  be  legal  must  be  in  writing,  and  the  original  must  be  deposited 
within  ninety  days  in  the  office  of  the  Second  Comptroller."  Again, 
(Rec,  p.  129,)  "  The  law  requires  all  contracts  to  be  deposited  in  the 
Second  Comptroller's  office  within  ninety  days  after  their  date.  No 
such  contract  as  that  referred  to  has  been  forwarded,  nor  is  there  any 
such  contract  on  file  in  the  Comptroller's  office." 

It  is  supposed  that  the  law  referred,  to  is  found  in  the  6th  section  of 
the  act  of  Congress  of  July  16,  1798,  (1  Stat.,  610,)  which  is — 

*^  That  all  contracts  to  be  made  by  virtue  of  this  or  of  any  law  of 
the  United  States,  and  requiring  the  advance  of  money,  or  in  any 
manner  connected  with  the  settlement  of  public  accounts,  shall  be  de- 
posited in  the  office  of  the  Comptroller  of  the  Treasury  within  ninety 
days  after  their  dates,  respectively." 

1st.  The  first  answer  to  this  is,  that  it  does  not,  and  from  the  nature 
of  the  case  cannot,  by  possibility,  apply  to  the  contracts  made  from 
day  to  day  by  an  officer  in  the  quartermaster's  department  on  a  dis- 
tant service.  His  duty  is  to  buy  provisions  for  the  supply  of  the  army. 
Must  his  contract  for  these  provisions  be  forwarded  to  Washington, 
and  be  approved  by  the  department  here,  and  deposited  in  the  Comp- 
troller's office,  before  it  is  valid ;  and  must  the  alternative  be  that  the 
army  shall  suffer  for  want  of  the  provisions,  or  the  seller  of  them  suffer 
because  the  cont^'octj  not  having  been  deposited  with  the  Comptroller, 
is  void  ? 

His  duty  is  to  see  to  the  transportation  of  provisions  and  munitions 
of  war.  Must  every  contract  as  to  these  be  in  writing,  and,  before  being 
valid,  must  it  be  sent  to  Washington  to  the  Comptroller's  office  P  If 
this  is  the  law,  as  claimed  by  the  Quartermaster  General,  his  depart- 


k. 
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ment  violates  that  law  every  day^  and  has  done  so  since  he  has  been  in 
(^key  and  so  have  all  the  officers  of  that  department  ever  since  it  was 
organized,  from  the  very  nature  of  the  duties  to  be  performed  and  the 
necessity  of  the  case.  Never,  in  relation  to  any  portion  of  the  army, 
in  the  field  or  at  military  stations,  has  this  extraordinary  principle 
been  applied,  and  was  not  so  applied  when  these  letters  were  written, 
and  is  not  so  applied  to-day. 

It  must  have  been  from  gross  inadvertence  that  the  Quartermaster 
General  shall  have  announced  the  principle  that  a  contract  by  the 
quartermaster  in  command  in  Texas  with  a  third  person,  to  furnish 
a  load  for  seventeen  wagons  from  one  place  to  another,  was  a  void  one, 
because  it  was  not  deposited  within  ninety  days  of  its  date  with  the 
Second  Ck>mptroller  at  Washington, 

If  the  principle  is  a  sound  one,  he  is  violating  the  law  daily  ;  if  an 
unsound  one,  he  has  done  this  petitioner  a  great  injustice. 

2d.  But  there  is  another  answer  to  this,  even  if  this  were  one  of 
the  contracts  referred  to  in  the  statute.  This  section,  as  to  depositing 
contracts  with  the  Second  Comptroller,  is  directory  merely  upon  the 
public  officers,  and  not  essential  to  the  validity  of  contracts.  It  not 
only  is  not  declared  by  the  law  to  be  essential  to  the  validity  of  any 
contract  that  it  be  so  deposited,  but  the  very  nature  of  the  provision 
shows  that  it  is  for  the  mere  convenience  of  the  government  that  the 
contracts  referred  to  should  be  found  in  one  place.  It  requires  no  act 
on  the  part  of  the  Comptroller  to  give  validity  to  the  contract. 
Besides,  the  act  of  deposit  is  one  which  is  to  be  done  by  an  officer  of 
the  government,  and  it  would  be  most  unreasonable  to  give  such  a 
construction  as  would  make  an  innocent  contractor  a  sufferer  by  the 
culpable  omission  of  an  agent  of  the  other  party.  Such  a  construction 
would  be  dishonorable  to  the  government,  as  it  would,  in  the  worst 
sense,  enable  a  party  to  take  advantage  of  his  own  wrong. 

3d.  But  the  other  reasons  for  refusing  this  claim  by  the  Quarter- 
master General  are  not  less  extraordinary  and  untenable.  In  his 
letter  of  February  27,  1866,  to  Major  Chapman,  he  says:  '*  You  had 
no  right  to  make  a  verbal  contract.*'  It  is  not  very  material  whether 
he  had  or  not,  in  relation  to  the  one  to  which  he  here  refers,  for  one 
year,  since  that  contract,  before  being  reduced  to  writing,  was,  at 
Major  Chapman's  request,  abandoned.  ^^  And i/youy  from  thenecessiiiee 
of  the  service,  were  compelled  to  employ  any  one  for  a  single  tripy  or 
more  than  one  tripy  it  was  your  duty  to  include  him  and  his  means  of 
irauqMriation  in  your  monthly  reports," 

Here  is  distinctly  recognized  the  authority,  if  he  deemed  it  neces- 
sary, to  employ  any  one,  not  only  for  one  trip,  but  for  more  than  one 
trip.  But  it  would  seem  to  be  the  notions  of  the  law  in  that  depart- 
ment that  if  not  included  in  his  ^'monthly  report,"  it  would  thereby 
become  illegal. 

Again  :  ^^In  this  case  it  now  appears  that  a  verbal  contract y  iUegaUy 
madCy  has  been  going  on  for  a  whole  year"  dtc.  Nothing  whatever 
of  the  kind  appears,  but  precisely  the  reverse. 

4th.  But  in  his  letter  of  the  7th  January,  1857,  the  Quartermaster 
General  very  coolly  turns  over  the  petitioner  to  his  claim  against 
tfajor  Chftpman.     He  says:  ^^Mr.  Samaniego  may  have  a  just  daim 
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against  Major  Chapman^  hut  he  has  no  just  claim  ctgainst  the  public. 
Every  man  is  supposed  to  understand  the  latosof  the  country y  and  if  he 
disregards  them  he  acts  in  his  own  wrong,  and  that  the  government  is 
not  responsible  for  his  neglect,"  dtc.  The  supposition  here  referred  to, 
that  *' every  man  uoderstands  the  laws  of  the  country,"  is  a  presump- 
tion in  respect  to  this  distinguished  officer  which  his  own  letters  must 
abundantly  disprove.  It  is  scarcely  possible  to  find,  in  the  same 
space,  more  had  law  and  mistaken  statements  of  facts. 

It  is  not  the  law  that  the  government  is  not  bound  by  the  acts  of 
its  public  officers,  acting  under  its  authority,  and  within  the  scope  of 
that  authority. 

It  is  not  the  law  that  a  contract,  in  other  respects  valid,  is  made 
invalid  because  the  officer  of  the  government  making  it  flails  to 
include  it  in  his  quarterly  report. 

It  is  710^  the  law  that  a  contract,  otherwise  valid,  is  made  invalid  by 
the  omission  on  the  part  of  the  government  to  deposit  the  contract  in 
the  Comptroller's  office. 

It  is  not  the  law  that  all  verbal  contracts  by  a  quartermaster  in  the 
daily  and  ordinary  discharge  of  his  duty  are  void  ;  and  if  it  were  the 
law,  it  has  no  bearing  upon  this  case,  because  the  contract  in  question 
was  a  written  one. 

There  is  no  charge  whatever  against  the  petitioner.  The  only 
qomplaints  made  are  by  the  head  of  the  quartermaster's  department 
of  one  of  his  subordinate  officers.  The  reproof,  if  not  wholly  unde- 
served, as  it  would  indeed  seem  to  be,  is  certainly  unduly  severe  ;  but 
whether  just  or  unjust,  it  is  a  poor  reason  for  depriving  a  third  person, 
charged  with  no  wrong  or  negligence,  of  his  just  rights. 

III.  That  this  contract  has  been  violated  is  not  denied,  and  that 
the  petitioner  has  suffered  damage  is  also  admitted.  The  statement 
of  Col.  Myers  is  as  follows : 

"Office  A.  Q.  M.,  Department  op  Texas, 

"  San  Antonio f  December  19,  1856, 

"  Sir  :  I  enclose  herewith  a  claim  of  Fernando  Samaniego  for  de- 
murrage with  a  train  of  seventeen  ten-mule  wagons  at  Fort  Clark, 
Texas.  Letters  from  Major  W.  W.  Chapman,  assistant  quartermaster, 
and  Captain  Yan  Bokkelen,  assistant  quartermaster,  accompanying  the 
claim,  on  the  basis  on  which  it  is  founded.  Without  regard  to  the 
several  items  in  the  account  which  make  up  the  sum  charged,  it 
appears  just  that  a  daily  sum  for  each  wagon  should  be  allowed  as 
demurrage  while  awaiting  at  Fort  Clark  the  orders  of  officers  in  the 
quartermaster's  department  to  load  with  and  transport  public  sup- 
plies. It  will  be  perceived  that  the  certificates  of  Captain  Van 
bokkelen,  giving  the  dates  at  which  the  wagons  were  reported  to 
him,  vary  one  day ;  but  the  extreme  date,  nevertheless,  that  the 
wagons  were  detained  at  Fort  Clark  make  one  day  more,  taking 
from  23d  of  August  to  25th  November,  than  is  charged  in  the  account 
herewith. 

"  The  item  charged  for  forage  and  issue  of  twelve  pounds  a  day  to 
each  mule  ought  not  to  be  admitted.  The  price  paid  for  corn  at  Fort 
Clark  by  the  quartermaster's  department  at  the  time  the  citizens' 
train  was  there  was  |1  10  and  |1  20  per  bushel.    The  issue  of  twelve 
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pounds  of  corn  to  each  mule  can  scarcely  be  the  custom  of  citizens  in 
feeding  their  animals,  particularly  at  the  season  of  the  year  when 
grass  is  abundant.  My  orders  to  officers  in  the  department  are  not 
to  feed  grain  to  the  public  animals  when  grass  is  good  and  they  are 
not  at  work. 

"  It  would  seem  equitable  in  reference  to  the  charge  for  forage,  to 
believe  that  the  transporters,  in  daily  expectation  of  being  called  on  to 
load  their  wagons  and  to  start  on  any  trip^  would  endeavor  to  have 
their  animals  in  strength  and  condition  to  do  their  work,  and,  with 
such  view,  fed  some  grain  daily  to  them — say  four  or  five  pounds  for 
each  animal. 

"  A.  C.  MYERS, 
Brevet  Colonel,  A,  Q.  M. 

"  Major  General  Th.  S.  Jbsup, 

Quartermaster  General ,  Washington.' ' 

If,  as  is  stated  by  the  accounting  officers  of  the  treasury,  they  are 
not  authorized  to  make  compensation  for  damages  arising  fnom  a 
breach  of  contract,  but  the  power  rests  alone  in  Congress,  the  case  is 
clearly  one  which  is  appropriately  before  this  court  for  decision,  and 
to  determine  as  to  the  amount  of  the  damages  sustained. 

JOHN  A.  ROCKWELL, 

Of  Counsel/or  Petitioner. 


IN  THE  COURT  OF  CLAIMS. 

Fernakbo  Samaniego  v8.  The  United  States. 
soLicrroR'fl  brief  on  final  hearing. 

Claim  for  demurrage,  that  is,  damages  by  reason  of  the  quarter^ 
master^ 8  department  not  furnishing  loading  to  be  trartsported  by 
claimant*8  teams  from  Fort  Clark  to  Fort  Davis,  in  Texas. 

FACTS  AS  UNDERSTOOD  BY  THE  SOLiaTOR. 

First.  That  in  1855  W.  W.  Chapman,  assistant  quartermaster, 
made  a  verbal  contract  with  the  claimant  to  haul  certain  army  sup- 
plies for  one  year  from  Fort  Clark  to  Fort  Davis,  in  Texas. — (Chap- 
man's letter.  Record,  p.  8.) 

Second  That  on  learning  that  a  contract  had  been  entered  into  by 
the  government  with  Qiddings  &  Jefferson,  the  claimant  relinquished 
his  coDtract  with  Chapman  on  a  promise  by  the  latter  that  he  would 
give  him  all  the  hauling  he  could. — (Chapman's  letter,  Record,  pp. 
Sand  10.) 

Third.  Being  at  Fort  Clark  on  the  24th  of  June,  1855,  the  claim- 
ant, through  Captain  Van  Bokkelen,  informed  Major  Chapman  tliat 
be  should  return  to  that  place  on  the  20th  of  August^  and  inquired  if 
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there  would  be  a  load  tbere  for  him  at  that  time,  and  if  not  he  wonld 
not  return. — (Bokkelen's  letter,  Record,  p.  6.) 

Fourth,  Major  Chapman,  on  the  10th  of  July,  answered  Captain 
Bokkelen,  and  directed  him  ^^to  inform  the  claimant  that  there  would 
be  a  load  for  hia  train  at  Fort  Clark  by  the  20th  of  August. — (Chap- 
man's letter.  Record,  p.  6.) 

Fifth.  On  the  3d  of  September,  1855,  Captain  Bokkelen,  writing 
from  Fort  Clark  to  Major  Chapman  at  Corpus  Cristi,  informed  him 
that  the  claimant  arrived  at  the  former  place  on  the  22d  of  August, 
and  that  nothing  had  been  heard  of  any  stores  coming  forward  for 
his  train. — (Bokkelen's  letter.  Record,  p.  T.) 

Sixth.  That  the  claimant  waited  at  Fort  Clark  with  a  train,  con- 
sisting of  17  large  wagons,  from  the  22d  of  August  to  the  25th  of 
November,  when  he  received  stores  for  them  to  take  to  Fort  Davis. — 
(Bokkelen's  letter.  Record,  pp.  7,  8.) 

Seventh.  The  stores  were  ^*  delayed  from  bad  weather  and  roads.' — 
(Bokkelen's  letter.  Record,  p.  8.) 

Eighth.  That  there  was  a  contract  in  writing  with  Giddings  &  Jef- 
ferson for  transporting  stores,  which,  by  its  terms,  included  the  trans- 
portation of  the  stores  in  question,  which  was  known  to  Major  Chap- 
man and  to  the  claimant. — (Chapman's  letter,  Record,  pp.  8  and  10 ; 
General  Jesup's  letter.  Record,  pp.  12,  13.) 

Ninth.  This  transaction  with  Samaniego  was  repudiated  by  the 
Quartermaster's  department  as  soon  as  it  became  known  to  it. — 
(General  Jesup's  letter,  Record,  pp.  12,  13 ;  Colonel  Thomas'  letter, 
Record,  p.  14.) 

Tenth.  There  is  no  contract  proved  by  which  it  was  provided  that 
there  should  be  stores  at  Fort  Clark  for  the  claimant  to  transport. 

Aside  from  the  objection  that  there  was  no  written  contract,  there 
is  no  proof  of  even  a  verbal  one.  Major  Chapman  says  he  promised 
*^  to  give  him  all  the  hauling  he  could." — (Record,  p.  8.) 

The  claimant,  soon  after  the  10th  of  May,  was  at  Corpus  Christi, 
and  went  to  San  Antonio,  and  returned  prepared  to  make  a  contract, 
when  Major  Chapman  was  informed  of  the  contract  entered  into  by 
the  War  Department  with  Giddings  &  Jefferson.  Major  Chapman 
says : 

^^  He  (the  claimant)  returned  from  San  Antonio  prepared  to  make 
a  contract  in  writing,  but  in  the  meantime  I  received  information  of 
the  contract  made  with  Giddidgs  &  Co.,  and  told  Mr.  Samaniego 
frankly  how  I  was  situated  ;  also,  that  I  presumed  the  contract  with 
those  parties  could  not  go  into  immediate  effect,  and  that  if  he  would 
relieve  me  from  the  verbal  arrangement  made  with  him,  I  would  give 
him  all  the  freight  I  could  without  interfering  with  the  contract  of 
Giddings  &  Co. 

^'  This  he  consented  to.  I  told  him  that  on  the  return  of  his  traia 
to  Fort  Clark  there  would  probably  be  loading  there  for  him  ;  but  it 
seems  there  was  not,  and  his  train  remained  there  some  months  wait- 
ing for  a  load." — (Major  Chapman's  letter,  Record,  p.  10.) 

Eleventh.  The  whole  of  this  arrangement  rested  upon  the  condition, 
that  freight  could  be  supplied  without  interfering  with  the  contract  of 
Giddings  &  Co. 
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Bnt  it  is  indispatable  that  the  latter  were  entitled  to  the  whole^ 
and  none  could  be  so  furnished  without  a  violation  by  the  government 
of  that  contract. 

Again :  Another  condition  was,  that  Major  Chapman  could  furnish 
it.  He  could  not  furnish  freight  at  Fort  Clark  unless  it  was  there^ 
and  none  was  there,  and  it  seems  that  owing  to  the  weather  and 
roads  it  could  not  be  got  there.  The  promise  of  Major  Chapman  was, 
not  that  he  would  cause  freight  to  be  got  to  Fort  Clark,  so  that  the 
claimant  could  get  it,  but  that  he  would  give  him  what  was  there  to 
be  taken  if  he  could.  He  could  not  give  it  to  him  there  if  it  were 
not  there  to  be  given. 

Twd/th.  The  claimant  was  not  under  any  obligation  whatever  to 
transport  the  stores  in  question.  There  was  no  reciprocal  obligation 
on  his  part  to  perform  any  service.  He  could  not  have  been  sued  and 
subjected  to  damages,  if  any  were  sustained,  if  he  had  refused  to 
transport  the  stores.  Major  Chapman  made  no  contract  with  him, 
but  gave  him  to  understand  he  would  give  him  freight  when  he 
could.  When  he  inquired  if  there  would  be  stores  at  Fort  Clark  at  a 
certain  time,  he  said  there  would  be,  but  he  was  not  bound  to  have 
them  there,  nor  even  to  give  them  to  him,  if  they  were,  nor  was  the 
claimant  under  any  legal  obligation  to  be  there  and  take  them. 

LEGAL  PROPOSITIONS. 

FiBST.  Except  in  cases  of  special  necessity j  no  contract  for  transpor- 
tation/or  the  Quartermaster* s  department  can  be  lawfully  made  except 
in  writing  and  entered  into  upon  public  advertisement. 

The  claimant  proves  that  his  contract,  as  he  claims  it  to  have  been 
made,  was  a  mere  verbal  promise,  not  reduced  to  writing,  entered 
into  aflier  he  and  Major  Chapman  knew  that  the  freightage  legally 
belonged  to  Giddings  &  Co.  under  a  binding  contract.  Several  laws 
have  been  passed  to  prevent  the  making  of  such  contracts,  and  tor  the 
purpose  of  rendering  them  null  if  entered  into. 

The  act  of  July  16,  1798,  (1  U.  S.  L.,  610,)  provides : 

§  3.  ^'That  all  purchases  and  contracts  for  supplies  or  services  for 
the  military  and  naval  service  of  the  United  States  shall  be  made  by 
or  under  the  direction  of  the  chief  officers  of  the  Departments  of  War 
and  Navy,  respectively,  and  all  agents  or  contractors  for  supplies  or 
services  as  aforesaid  shall  render  their  accounts  for  settlement  to  the 
accountant  of  the  proper  department  for  which  such  supplies  or  services 
are  required,  subject,  nevertheless,  to  the  inspection  and  revision  of 
the  officers  of  the  treasury  in  the  manner  before  described." 

§  6.  '^  That  all  contracts  to  be  made  by  virtue  of  this  act,  or  of  any 
law  of  the  United  States,  and  requiring  the  advance  of  money,  or  to 
be  in  any  manner  connected  with  the  settlement  of  public  accounts, 
shall  be  deposited  in  the  office  of  the  Comptroller  of  the  Treasury  of 
the  United  States,  within  ninety  days  after  their  dates,  respectively." 

The  act  of  the  21st  of  April,  1808,  (2  U..  S.  L.,  484-'5,)  forbids 
members  of  Congress  being  concerned  in  any  contract  with  the  United 
States,  and  requires  the  heads  of  departments  to  make  annual  state- 
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ments  of  the  contracts  they  may  enter  into,  "  exhibiting  in  such  state- 
ment the  name  of  the  contractor,  the  article  or  thing  contracted  for, 
the  place  where  the  article  was  to  be  delivered,  or  the  thing  performed, 
the  sum  to  be  paid  for  its  performance  or  delivery,  and  the  date  and 
duration  of  the  contract." 

The  act  of  March  3,  1809,  (2  IT.  S.  L.,  §  5,)  provides  : 

**  That  all  purchases  and  contracts  for  supplies  or  services  which 
are  or  may,  according  to  law,  be  made  by  or  under  direction  of  either 
the  Secretary  of  the  'freasury,  the  Secretary  of  War,  or  the  Secretary 
of  the  Navy,  shall  be  made  either  by  open  purchase  or  by  previously 
advertising  for  proposals  respecting  the  same." 

It  then  provides  for  reporting  to  Congress. 

The  act  of  March  3,  1845,  (5  U.  S.  L.,  795,  §  12,)  regulates  the 
mode  of  advei'tising. 

The  practical  construction  of  these  laws  given  by  the  War  Depart- 
ment is  the  same  now  assumed,  as  will  be  found  in  the  letters  of 
General  Jesup. — (Record,  pp.  12  and  13.) 

From  these  laws  and  their  practical  and  uniform  construction,  it  is 
clear  that  what  the  claimant  assumes  to  have  been  a  contract  was  a 
mere  nullity.  It  was  knowingly  made,  not  only  without  the  authority 
of  law,  but  against  the  provisions  of  the  statute,  and  is  therefore  a 
mere  nullity,  upon  which  no  valid  claim  can  be  founded. 

Second.  Where  the  whde  transportation  had  been  regularly  and  legally 
contracted  to  another,  no  valid  contract  could  he  mbaequently  given  to  a 
third  party  for  any  portion  of  such  transportation  y  where  there  had  been 
nofaUure  of  performance. 

The  whole  transportation  had  been  given  toGiddings  &  Co.  before 
Major  Chapman's  promise  to  the  claimant,  which  both  knew,  and 
there  is  no  evidence  that  they  failed  to  perform  their  part.  Any 
attempt  to  take  from  them  a  portion  of  what  they  were  entitled  to 
was  a  fraud  upon  them,  which  would  vitiate  any  subsequent  contract. 
The  claimant's  rights  rest  entirely  upon  this  fraud.  If,  in  the  con- 
summation of  it,  he  made  less  than  he  expected,  or  actually  lost,  no 
judicial  tribunal  can  afford  him  relief. 

Third.  What  passed  between  Major  Chapman  and  the  daimant  did 
not  constitute  a  contract. 

To  constitute  a  contract  each  party  must  be  bound  to  the  perform- 
ance of  some  obligation.  In  this  case  the  claimant  does  not  set  up  or 
prove  that  he  obligated  himself  to  perform  any  act.  While  he 
believed  he  could  realize  large  profits  by  performance,  he  would,  ol 
course,  transport  the  stores  ;  but  if  events  had  so  shaped  themselves 
that  a  lofcs  was  certain  to  follow  performance,  the  government  had  no 
hold  upon  him  in  case  he  refused.  All  that  there  is  in  this  case  is  an 
assurance  on  one  side,  but  none  on  the  other  forming  a  consideration 
to  sustain  such  a  promise.     The  whole  thing  was  a  nullity. 


FKBXANDO   8AMAKIE60  29 


FoUKTH.  2^6  contractj  if  one  was  made,  was  conditional^  and  the 
contingencies  upon  which  it  rested  did  not  occur  between  the  claimant's 
return  to  Fort  Glark  and  the  receiving  the  stores. 

The  contract,  if  there  was  one,  was  made  when  the  claimant  re- 
turned from  San  Antonio,  as  stated  in  Major  Chapman's  letter, 
(Record,  p.  10,^  which  was  to  giv3  him  all  the  freight  he  could 
without  interfeiing  with  the  contract  of  Giddings  &  Co. 

The  facts  clearly  show — 

1.  That  up  to  the  25th  of  November  there  was  no  freight  at  Fort 
Clark  which  he  could  give  him. 

When  freight  did  arrive  at  Fort  Clark  so  that  it  could  be  given  to 
him,  he  was  furnished  with  it,  and  consequently  there  was  no  viola- 
tion of  the  contract.  The  claimant  received  the  freight  as  soon  as  the 
contingency  happened  upon  which  his  right  depended. 

2.  They  also  show  that  no  freight  whatever  could  have  been  fur- 
nished the  claimant  without  interfering  with  the  contract  of  Gid- 
dings  &  Co. 

This  being  so,  he  was  not  entitled  to  receive  any  freight  at  all  at 
any  time,  and  therefore  has  no  claim  for  any  losses  he  may  have 
sustained. 

If  the  occurrences  at  Corpus  Christi,  in  which  Major  Chapman  gave 
the  assurance  above  referred  to,  did  not  constitute  a  contract,  then 
none  was  made.  The  inquiry  made  by  the  claimant  through  Captain 
Bokkelen,  and  the  answer  returned  by  Major  Chapman,  do  not  con- 
stitute a  contract.     Nothing,  then,  occurred  to  bind  either  party. 

The  claimant  did  not  bind  himself  to  return  to  take  a  load,  and 
nothing  was  said  of  the  size  of  the  train.  Nothing  was  said  in 
Captain  Bokkelen's  note  concerning  making  a  contract  for  transporta- 
tion, nor  in  Major  Chapman's.  The  latter  expected  there  would 
be  a  load  there  for  the  claimant,  but  he  did  not  contract  that  there 
should  be  such  load  ;  nor  did  he  agree  if  he  would  come  and  had  to 
wait  for  one  he  would  pay  him  for  waiting  until  he  could  get  one. 

Fifth.  I'he  daimant  has  not  shown  that  Magor  Chapman  had  any 
authority  to  make  such  a  contract  as  he  alleges  was  made  with  him. 

The  claimant  proceeds  upon  the  ground  that  Major  Chapman  was 
the  agent  of  the  government  in  making  the  contract  in  question. 
But  he  makes  no  proof  of  that  fact.  His  official  position  authorized 
him  to  do  certain  things  as  official  duty ;  but  it  is  not  shown  that  he 
was  authorized  either  by  law  or  by  the  direction  of  the  head  of  his 
department  to  make  such  a  contract.  On  the  contrary,  the  Quarter- 
master General  disavows  the  contract  and  denies  his  power  to  make 
it. 

It  rests  with  the  claimant  to  show  the  authority,  which  cannot  be 
assumed  without  proof.  His  not  having  done  so,  the  inference  is 
irresistible  that  he  did  not  possess  it.  If  there  really  was  such  a 
contract  as  the  claimant  assumes,  and  ii  was  made  without  authority, 
then  fiis  remedy  is  not  upon  the  government^  but  upon  the  person 
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who  assumed  and  exercised  authority  which  he  did  not  possess.  The 
government  can  only  be  liable  when  it  conferred  authority  upon  an 
agent  to  make  a  contract  binding  upon  it.  If  Giddings  &  Co.  had  such 
a  contract  as  is  represented,  they  would  have  a  far  better  claim  for 
damages  to  the  extent  of  the  profits  made  on  the  freight  given  the 
claimant  after  the  date  of  their  contract,  if  they  were  on  hand  ready 
to  perform,  than  the  latter  has  for  waiting  at  Fort  Clark  to  deprive 
them  of  such  profit.  The  claimant  cannot  rightfully  complain, 
because  he  knew  that  he  was  depredating  upon  the  rights  of  others 
in  procuring  the  freight  he  obtained.  But  however  all  this  may  be, 
he  cannot  sustain  a  claim  against  the  government  without  showing 
that  Major  Chapman  had  authority  to  make  the  contract  sot  up, 
which  he  has  wholly  failed  to  do. 

Sixth.  There  is  no  proof  that  Major  Chapman  requested  the  claimant 
to  remain  at  Fort  Clark  for  freight^  and  therefore  he  has  no  just  claim 
to  compensation  for  waiting. 

The  claim  as  set  up  in  the  petition  in  this  case  is,  that  Major  Chap- 
man promised  to  give  him  a  load  of  freight  from  Fort  Clark  to  Fort 
Davis  if  he  returned  to  the  former  place  ;  and  that  when  he  returned 
there  was  no  freight  for  him,  and  therefore  he  waited  over  three 
months  for  it.  There  is  not  a  particle  of  proof  that  Major  Chapman 
requested  him  to  remain,  either  at  the  time  he  authorized  Captain 
Bokkelen  to  inform  him  there  would  be  freight  for  him,  or  after  he 
returned  to  Fort  Clark  and  found  no  freight  there.  There  is  no  alle- 
gation of  any  such  iact  in  the  petition. 

When  he  arrived  at  Fort  Clark  and  found  there  was  no  freight  for 
him,  under  the  case  as  stated  by  himself,  he  was  not  authorized  to 
remain  there  and  wait  until  freight  should  be  furnished.  He  should 
have  left  there  to  attend  to  his  own  business;  and  if  he  had  a  legal 
contract,  he  would  have  been  entitled  to  demand  the  amount  of  pro- 
fits he  could  have  made  under  such  contract.  If  he  chose  to  remain, 
he  did  so  upon  his  own  responsibility.  Unless  his  contract  was  for 
him  to  remain,  he  could  not  lawfully  do  so  under  it. 

His  witness,  Dagure,  (Kecord,  p.  16,)  testifies  that  a  trip  from  Fort 
Clark  to  Fort  Davis  is  usually  made  in  eighteen  days.  It  could  prob- 
ably return  within  thirteen,  making  in  all  a  month.  The  claimant 
had  taken  two  loads  previously.  For  the  first  he  received  |3,331  68, 
and  for  the  second  |3,572  04,  (Kecord,  p.  18,)  the  average  being 
$3,461  86,  which  would  be  the  average  receipts  for  a  month. 

Three  months  at  this  rate  would  amount  to $10,355  58 

He  states  his  expenses  for  three  months  at,  (Record,  p.  14,)     8,051  14 

Showing  that  his  profits  on  three  loads  could  only  be 2,304  44 

Or  $768  14  for  one  month,  being  all  he  could  lawfully  claim  if  he  had 
had  a  valid  contract,  and  he  had  met  with  no  accidents. 

Instead  of  leaving  when  he  found  there  was  no  Ireight,  and  demand- 
ing the  amount  of  profits  he  could  have  made  on  a  load,  he  chose  to 
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remain  idle  for  three  months,  and  dow  demands  $15,871  14.  No 
known  rule  of  law  will  sanction  such  a  claim.  He  had  the  same  right 
to  remain  there  three  years  that  he  had  to  do  so  for  three  months^  and 
charge  at  the  same  rate,  if  freight  had  not  previously  arrivea  for  him. 
But  there  was  neither  a  contract  which  authorized  him  to  remain  or 
to  demand  freight  at  all,  unless  it  was  there  for  him,  and  conse- 
qaently  no  damages  can  be  lawfully  claimed. 

R.  H.  GILLET,  Solicitor. 
August  31, 1868. 


IN  THE  COURT  OP  CLAIMS. 

May  30, 1859. 

Fbrkakuo  Samakiego  va.  The  United  SiAtES. 

Judge  Blacox)RD  delivered  the  opinion  of  the  court. 

This  is  a  claim  founded  on  contract.  Damages  claimed,  $15,871  14. 
The  contract  is  to  be  ascertained  from  the  following  correspondence : 

"  Assistant  Quartermaster's  Office, 

''Fort  aiarky  Texas,  June  24,  1855. 

"Major:  F.  Samaniego  is  here  with  his  train,  and  will  leave  Fort 
Davis  about  the  10th  of  July,  returning  to  this  post  20th  August.  He 
wishes  to  know  if  a  load  will  be  here  at  that  time  for  him ;  if  not,  he 
will  not  return, 

"  W.  K.  VAN  BOKKELEN. 

''Capt.  A.  Q.  M. 
**  Major  W.  W.  Chapman, 

Acting  0.  A.  Q.  M.y  Corpus  Christi.*' 

"Assistant  Quartermaster's  Office, 
Corptie  Christiy  Texas ,  July  10,  1855. 

"Captain  [Extract]:  Tour  letter  of  Jane  24  was  duly  received. 
Please  inform  F.  Samaniego  that  there  will  be  a  load  for  his  train  at 
Fort  Clark  by  the  20th  of  Augast. 

"W.  W.  CHAPMAN, 
**  Acting  Chief  A.  Q.  if.,  DeparlmeTit  of  Texas. 
** Captain  W.  K.  Van  Bokkblkn,  A.  Q.  M.'* 

In  accordance  with  the  above  letter  of  Mcgor  Chapman,  Captain 
Bokkelen  informed  Mr.  Samaniego  that  there  would  be  a  load  for  his 
train  at  Fort  Clark  by  the  20th  of  August. 

On  the  22d  or  23d  of  August,  1856,  Mr.  Samaniego  arrived  at  Fort 
Clark  and  reported  to  Captaia  Bokkelen  with  a  train  of  seventeen 
wagons  ;  but  the  government  had  no  loading  then  for  the  wagons, 
and  Mr.  Samaniego  remained  at  t'ort  Clark  with  his  teams  and  men 
until  the  2otn  of  November,  1855,  waiting  for  loading.     On  that  day 
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he  received  the  stores  which  had  just  arrived  at  Port  Clark  from 
Corpus  Christi,  and  which  were  intended  to  be  at  Fort  Clark  on  the 
20th  of  August,  but  had  been  delayed  by  bad  weather  aod  roads. 

The  object  of  this  suit  is  to  recover  damages  for  the  delay  from  the 
20th  of  August  to  the  26th  of  November^  l^sSS,  in  the  fiirnishiog  of 
said  loading  to  the  claimant. 

One  of  the  objections  of  the  solicitor  to  this  contract  is,  that  there 
is  no  consideration  for  the  promise  of  the  quartermaster  to  furnish 
the  loading.  There  is  no  doubt  that,  unless  Samaniego  promised  to 
receive  the  loading  at  Fort  Clark  on  the  20th  of  August,  1855,  and 
transport  it  to  the  proper  place,  the  quartermaster's  promise  to  furnish 
him  with  the  loading  on  that  day  was  not  binding  for  the  want  of  con- 
sideration. But  the  solicitor  has  not  satisfied  us  that  Samaniego  did 
not  make  such  a  promise.  We  need  not,  however,  stop  to  examine 
that  point,  as  there  is  another  objection  to  the  €U3tion  which  we  con- 
sider to  be  fatal.  That  objection  is,  that  Samaniego  did  not  arrive  at 
Fort  Clark  with  his  teams  until  after  the  20th  of  August,  1855,  and 
was  not,  of  course,  ready  on  that  day  to  receive  the  loading.  The 
furnishing  of  the  loading  by  the  quartermaster,  and  the  receiving  of 
it  by  Samaniego  to  be  carried,  on  the  20th  of  August,  were  concur- 
rent acts,  and  neither  party  could  sue  for  a  breach  without  showing 
a  readiness  to  perform  his  part  of  the  contract  on  the  specified  day. — 
(Chitty  on  Contracts,  638.) 

Neither  party  being  ready  on  the  appointed  day,  the  contract  was, 
at  law,  ipso  foxAo  dissolved. — (Clarke  vs.  King,  1  R.  and  M.,  394  S. 
C,  2  C.  and  P.,  286.) 

It  may  not  be  improper  to  notice  that  there  is  no  reason  to  suppose 
that  the  quartermaster  who  was  to  furnish  the  loading  in  question 
was  intentionally  in  default.  The  loading  was  to  be  brought  from 
Corpus  Christi  to  Fort  Clark,  and  was  intended  to  be  at  Fort  Clark 
by  the  20th  of  August  aforesaid,  but  was  delayed  by  the  badness  of 
the  weather  and  roads. 

The  damages  claimed  in  this  suit  are  those  which,  it  is  alleged,  the 
claimant  sustained  by  waiting  (at  Fort  Clark)  for  loading  for  his 
wagons  from  the  23d  of  August,  1855,  to  the  day  on  which  the  stores, 
tlien  just  arrived  at  Fort  Clark  from  Corpus  Christi,  were  delivered 
to  him^  viz :  the  26th  of  November,  1855.  But  it  does  not  appear  that 
his  waiting  .for  the  loading  was  at  the  request  of  any  agent  of  the 
government,  but  was,  so  far  as  we  are  informed,  his  own  voluntary 
act  for  the  furtherance  of  his  own  views,  whatever  they  may  have 
been.  If  the  carrier  in  such  case  be  ready  on  the  day,  the  non-delivery 
of  the  loading  to  him  is  a  cause  of  action,  and  the  profits  that  woald 
have  been  made  by  the  trip  is,  ordinarily,  the  measure  of  damages. 

The  claimant  in  the  present  case,  not  having  been  ready  on  the 
specified  day,  has  no  right  to  recover. 


\. 
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NEHEMUH  B.  NORTHROP,  AMDINISTRATOR  OP  JOHN 

LANGDON. 


FmuAifcT  11,  1860. — ^Reported  from  the  Court  of  Claims ;  committed  to  a  Committee 

of  the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honoratHe  the  Senate  and  House  of  BepreserUatives  of  the  United 

States  in  Congress  assembled. 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

NEHEMIAH  B.  NORTHROP,  ADMINISTRATOR  OF  JOHN 
LANGDON,  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  documentary  evidence  in  the  case  transmitted  to  the 
House  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r        -,    seal  of  said  court  at  Washington,  this  fifth  day  of  December, 

LL.    S.J     j^      jy      jggg^ 

SAM'L  H.  HUNTINGTON. 

Chief  Clerk  Court  of  Claims, 


UNITED  STATES  COURT  OF  CLAIMS, 

Nehemiah  B.  Northrop,  administrator  of  John  Lanqdon,  v».  The 

United  States. 

To  the  honorable  the  Judges  of  the  Court  of  Claims  : 

The  petition  of  Nehemiah  B.  Northrop  of  the  city  of  Rochester,  in 
the  county  of  Monroe,  in  the  State  of  New  York,  administrator  of  the 
estate  of  John  Langdon,  deceased,  respectfully  represents :  that  the 
said  John  Langdon  was  appointed  on  the  5th  day  of  June,  1812,  by 
the  Honorable  William  Eustis,  then  Secretary  of  War,  a  deputy  com- 


2  KEHEMIAH  B.  KOHTHROP. 

missary  in  the  army  of  the  United  States  ;  that  he  accepted  said  ap- 

J)ointment,  and  entered  into  bond  with  sufficient  security  for  the  faith- 
ul  performance  of  the  duties  required  of  him,  and  continued  to  serve 
in  that  capacity  to  the  30th  day  of  June,  1815  ;  that  his  duties  were 
prescribed  in  the  5th  section  of  the  act  of  28  th  March,  1812,  (Statutes 
«t  Large,  volume  2,  page  696,)  which  directs  him  to  be  under  the  di- 
rection of  the  commissary  of  purchases,  or,  in  cases  of  necessity,  the 
t^ommanding  general,  quartermaster  general,  or  deputy  quartermaster, 
to  purchase  all  arms,  military  stores,  clothing,  and  generallv  all  ar- 
ticles of  supply  requsite  for  the  military  service  of  the  United  States. 
By  the  7th  section  of  the  same  act,  it  is  declared  that  the  compensa- 
tion of  a  deputy  commissary  shall  not  exceed  2^  per  cent,  on  the 
amount  of  public  moneys  disbursed  by  him^  nor  in  any  instance  the 
sum  of  two  thousand  dollars  per  annum  ;  and  by  the  2d  section  of  the 
same  act,  the  compensation  of  an  assistant  deputy  quartermaster  is  fixed 
at  forty  dollars  per  month,  three  rations  per  day,  and  forage  for  one 
horse — equal  in  money  to  about  seven  hundred  and  ninety-five  dollars 
per  annum,  exclusive  of  quarters.  By  the  5th  section  of  the  act  of 
3d  March,  1813,  (Statutes  at  Large,  vol.  2,  page  816,)  the  duties  of 
deputy  commissaries  of  purchases  were  modified  and  more  clearly  de- 
fined, and  directs  that  the  Secretary  of  War  prescribe  the  species  as 
well  as  the  amount  of  supplies  to  be  respectively  purchased  by  the 
commissary  and  quartermaster's  departments,  and  the  respective 
duties  and  powers  of  said  departments  respecting  such  purchases. 

Your  petitioner  further  states,  that  the  said  John  Langdon,  within 
the  periods  above  mentioned — to  wit,  the  5th  day  of  June  1812,  and 
the  30th  June,  1815 — disbursed  a  large  amount  of  money  for  the  use 
and  service  of  the  army  of  the  United  States,  all  of  which  he  faithfully 
accounted  for  in  the  final  settlement  of  his  accounts  at  the  Treasury  of 
the  United  States.  That  in  the  course  of  his  said  service  and  disburse- 
ments, it  frequently  happened  that  he  was  without  public  funds  in  his 
Sossession,  and  was  necessarily  obliged,  in  order  to  meet  the  public 
emands  and  exigencies,  to  purchase  the  requisite  supplies  either  with 
his  own  private  funds,  upon  money  loaned  to  him  for  that  purpose,  or 
upon  his  own  individual  responsibility  upon  credit,  and  upon  which 
he  was  compelled  to  pay  interest,  as  is  shown  by  the  statement  Qf  his 
accounts  hereto  annexed.  No.  1. 

Tour  petitioner  further  shows,  that  on  various  settlements  of  the 
accounts  of  the  said  John  Langdon  at  the  treasury,  large  balances 
were  found  to  be  due  him,  growing  out  of  the  advances  of  his  own 
private  funds,  of  money  borrowed  and  supplies  purchased  on  credit 
upon  his  individual  responsibility,  as  above  stated,  which  balances  re- 
mained unpaid  by  the  treasury  for  many  months ;  and  when  remit- 
ted, were  paid  in  treasury  notes,  then  at  a  discount  of  about  fifteen  per 
cent,  from  their  par  value ;  that  in  many  instances  the  public  credit- 
ors refused  to  receive  said  treasury  notes  in  payment  of  the  supnlies 
furnished  by  them,  except  at  a  large  discount,  more  particularly  tnose 
to  whom  he  was  individually  responsible  either  for  supplies  furnished 
or  money  loaned  to  him  for  the  purposes  above  indicated.  Your  peti- 
tioner therefore  claims  that  the  estate  of  the  said  John  Langdon  should 
be  reimbursed  for  the  losses  thus  incurred,  either  by  an  allowance  in 
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the  shape  of  interest  upon  the  aforesaid  balances,  or  for  the  deprecia- 
tion in  value  of  the  saia  treasury  notes  paid  to  him  in  lieu  of  specie  or 
other  par  funds  advanced  by  him  for  the  use  and  benefit  of  the  u  nited 
States,  as  per  annexed  account,  No.  2. 

Your  petitioner  further  states,  that  the  compensation  fixed  by  law 
to  deputy  commissaries  of  purchases  was  a  commission  of  2^  per  cent, 
upon  the  amount  disbursed,  not  to  exceed  an  annual  compensation  of 
two  thousand  dollars  ;  that  the  commission  of  2^  per  cent,  upon  the 
amount  disbursed  by  the  said  John  Langdon  within  the  entire  period 
of  his  service  amounted  to  a  sum  largely  exceeding  the  annual  com- 
pensation of  two  thousand  dollars,  but  for  the  last  three  quarters  of 
his  said  service — to  wit,  from  the  first  of  April  to  the  last  day  of  De- 
cember, 1815 — the  commission  of  2^  per  cent,  amounted  to  less  than 
the  annual  compensation  would  have  amounted  to.  He  was  only  al- 
lowed, on  the  settlement  of  his  accounts,  the  commission,  amounting 
to  $304  83,  instead  of  $1,500,  the  rate  of  his  annual  compensation. 
Tour  petitioner  claims  that  the  said  John  Langdon  was  legally  enti- 
tled to  the  latter  rate  of  compensation  from  the  commencement  to  the 
termination  of  his  service,  under  the  express  provision  of  the  law  fixing 
the  compensation  of  deputy  commissaries  at  the  rate  of  two  thousand 
dollars  per  annum,  being  less  than  2^  per  cent,  commission  on  the 
amount  of  his  disbursements  during  the  entire  period  of  his  service. 
See  account  hereto  annexed,  No.  3. 

Tour  petitioner  further  states,  that  the  aforesaid  John  Langdon  like- 
wise performed  the  duties  of  deputy  quartermaster,  under  the  autho- 
rity and  with  the  sanction  of  the  Secretary  of  War,  and  disbursed 
large  amounts  of  money  for  that  service,  for  which  he  received  no 
adequate  compensation,  and  that  the  duties  thus  performed  were  not 
within  the  scope  of  his  legitimate  duties  of  deputy  commissary.  Your 
petitioner  claims  that  the  said  John  Langdon  was  entitled  to  the  com- 
pensation fixed  by  law  for  the  deputy  quartermaster,  instead  of  the 
commissions  allowed  in  the  settlement  of  his  accounts  at  the  treasury, 
as  shown  by  his  account  hereto  annexed.  No.  4. 

Your  petitioner  further  states  that  the  said  John  Langdon  also  per- 
formed the  duties  of  issuing  commissary  for  the  period  of  about  three 
years,  for  which  he  claims  the  annual  compensation  of  $1,200  which 
has  not  heretofore  been  allowed  to  him,  assnown  in  his  account  hereto 
annexed,  No.  5. 

The  various  claims  above  mentioned  are  more  particularly  described 
and  set  forth  in  the  appendix  hereto,  to  which  your  petitioner  respect- 
fully refers,  and  begs  to  have  taken  as  apart  of  this  petition. 

Your  petitioner  further  states,  that  the  said  John  Langdon  presented 
a  petition  to  the  House  of  Bepresentatives  at  the  Ist  session  31st  Con- 
gress, which  was  referred  to  the  Committee  on  Claims,  no  action  been 
had  thereon  ;  it  was  again  referred  to  the  same  committee  at  the  2d 
session  3  2d  Congress,  and  again  at  the  1st  session  33d  Congress,  and 
no  action  thereon. 

He  further  states  that  he,  as  the  administrator  of  the  said  John 
Langdon,  is  the  sole  owner  of  said  claims,  not  having  made  any  trans- 
fer or  assignment  thereof. 
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Tour  petitioner  prays  your  honors  to  inquire  into  the  several  mat- 
terSy  and  to  grant  him  such  relief  in  the  premises  as  to  law  and  justice 
may  appertain. 

NEHEMIAH  B.  NORTHROP, 

Administrator y  dc. 


APPENDIX. 
No.  1.  ' 

The  United  States  to  John  Langdony  Db. 

1813. 
July  23.     To  interest  paid  James  Rundlet,  per  vouchers 

1  and  2 $43T  83 

To  interest  paid  H.  &  A.  Ladd^  per  vouchers  3 

and  4 107  24 

June  9.     To  interest  paid  W,  R.  Gray,  per  voucher  6 60  69 

1816. 
Oct.  21.    To  interest  paid  John  Darling,  per  voucher  6...  72  64 

678  40 

No,  2. 
1814. 
March  14.  To  interest  on  |83,704  from  date  to  May  26« 

1814,  heing  the  balance  found  due  to  him  on 
settlement  of  his  account  1st  quarter  1814, 

66daySj  voucher  11 |770  57 

To  interest  on  |33,704  to  June  30,  1814,  being 

68  days 376  74 

To  interest  on  |76,025  80,  per  adjustment  of 
his  accounts  2d  quarter  1814,  for  which  a 
warrant  was  issued  and  remained  unpaid  to 
21st  March,  1815,  when  the  warrant  was 
withdrawn,  and  a  new  one  issued,  which 
was  paid  in  treasury  notes  then  at  a  discount 
of  15  per  cent.,  and  received  by  him  at  the 
above  date,  264  days,  per  vouchers  1,  2,  3, 

and  5 3,299  95 

To  interest  on  |53,514  74,  balance  of  his  ac- 
count 3d  quarter  1814,  per  adjustment,  for 
which  a  warrant  was  issued  as  above  and  no 
remittance  received  until  2l8t  March,  1815, 
as  above,  172  days,  per  vouchers  4  and  5...  1,513  OT 
To  interest  on  |7,746  78,  balance  per  adjust- 
ment of  his  accounts  4th  quarter   1814, 

vouchers  2  and7 114  61 

March  31.  To  interest  on  |36,143,  per  adjustment  of  ac- 

accounts  for  1st  quarter  1815,  to  September 
30,  6  months,  per  vouchers  6  and  12. 1,034  29 
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Jane   30.  To  interest  on  $10^77  87,  per  adjostment  for 

2d  quarter  1815,  to  25th  October,  1815, 117 
dajB)  per  voncher  8 209  21 


$7,368  44 


No.  3. 


To  his  compensation  as  deputy  commissary  of  purchases 
from  31st  of  March,  to  31st  December,  1815,  9  months, 
the  commissions  of  2^  per  cent,  prescribed  by  law 
having  exceeded  |2,000  per  annum  during  his  term  of 
office,  but  during  the  last  three  quarters  amounting 
only  to  $304  83,  the  sum  allowed  him — the  law  allow- 
ing 2^  per  cent,  on  disbursements  not  to  exceed  $2,000 
per  annum  during  the  term  of  service 1,500  00 

Less  amount  of  commissions  allowed 304  83 


1,196  17 

No.  4.  

1816 
Jane  19.  To  his  services  as  assistant  deputy  quartermaster 
general  from  19th  December,  1813,  to  date — 

30  months,  at  $40  per  month 1,200  00 

To  2,736  rations,  at  20  cents 547  20 

To  32^  cords  of  wood,  being  the  allowance  to  a 
deputy  quartermaster  general,  at  $6  per  cord.        195  00 

To  quarters  for  2^  years,  at  $70  per  year 175  00 

To  forage  for  one  horse  for  30  months,  at  $8  per 
month • 240  00 

2,357  20 
Less  this  sum  allowed,  being  a  commission  of  2^ 
per  cent,  on  disbursements 797  11 

1,560  09 
Less  for  forage  not  charged  in  his  account 240  00 

1,320  09 

No.  5. 

To  his  services  as  issuing  commissary,  observing  that  the 
duties  of  the  Quartermaster's  department,  so  far  as 
regards  transportation,  were  performed  by  him  two 
years  previous  to  his  appointment  of  assistant  deputy 
qartermaster  general,  without  any  compensation, 
adding  that  he  claims  the  pay  of  issuing  commissary, 
which  has  been  allowed  to  A.  Stetson,  deputy  com- 
missary at  Boston,  and  others;  he  charges  $1,200 
per  annum,  the  pay  of  issuing  commissary  for  three 
years 3,600  00 
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No.  1— Claim  for 678  40 

2— Claim  for *7,368  44 

3— Claim  for 1,195  17 

4— Claim  for 1,320  09 

5— Claim  for 3,600  00 

14,162  10 
*LesB  this  sum,  allowed  as  interest  on  James  Bundlet's 

contract,  included  in  above  statement 3,018  87 

111,143  23 


IN  THE  COURT  OF  CLAIMS. 


Nehemiah  B.  Northrop,  administrator  of  John  Langdon,  vs.  Thb 

United  States. 

List  of  papers  and  documents  filed  by  petitioner  as  eridence  in  sup- 
port of  his  claim,  viz  : 

1.  Petition  to  Court  of  Claims. 

2.  John  Langdon's  account,  endorsed  **  memorial  of  John  Lang- 
don,**  &c.,  to  Congress. 

3.  Letter  from  Wm.  Eustis,  dated  January  5,  1812,  appointment 
as  deputy  commissary. 

4.  Letter  of  instructions  from  Wm.  Eustis,  July,  16,  1812. 

5.  Accounts  and  vouchers  for  interest  paid,  with  letter  from  P. 
Hagner,  dated  March  20,  1822,  and  explanatory  letters  from  John 
Langdon  to  the  Secretary  of  War  of  March  28  and  May  7,  1822. 

6.  Letter  from  Wm.  Simmons,  dated  April  25,  1814. 

T.        Do.  do.  dated  May  9,  1814,  with  statement 

of  differences  enclosed. 
8.  Letter  from  Tobias  Lear,  dated  September  8^  1814. 

do.       dated  November  7,  1814. 
do,        dated  February  21,  1815. 
Thos.  T.  Tucker,  dated  February  21,  1815. 
Tobias  Lear,  dated  February  22,  1815. 
do.        dated  March  8, 1815. 
do.        dated  April  11,  18  i5. 
do.        dated  July  3,  1815,  with  statement  of 
differences. 

16.  Letter  from  Tobias  Lear,  dated  July  28, 1815,  with  statement  of 
differences. 

17.  Letter  from  Tobias  Lear,  dated  August  23,  1815. 

do.        dated  March  12,  1816. 

Thos.  T.  Tucker,  dated  March  12,  1816. 

Joseph  Nourse,  dated  March  13  and  March  14, 1816. 

C.  Irvine,  dated  October  14,  1813. 

do.       dated  November  25, 1814. 

do.       dated  August  17, 1813. 

do.       dated  November  24, 1814. 


9. 

Do. 

10. 

Do. 

11. 

Do. 

12. 

Do. 

13, 

Do. 

14. 

Do. 

16. 

Do. 

18. 

Do. 

*    Do. 

2  Do. 

19. 

Do. 

20. 

Do. 

21. 

Do. 

22. 

Do. 
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23.  Letter  from  Secretary  of  War,  dated  February  8, 1853. 

24.  Do.         John  Langdon  to  Sec'y  of  War,  Aug.  13,  1813. 

same  to  C.  Irvine,  August  15, 1813. 
C.  Irvine  to  Secretary  of  War,  Sept.  3,  1813, 
J.  Langdon  to  same,  September  6,  1813. 
C.  Irvine  to  same,  September  13,  1813. 
J.  Langdon  to  same,  October  26,  1813. 
same  to  same,  November  24,  1813. 
same  to  same,  December  7,  1813. 
same  to  same,  January  22,  1814. 
same  to  same,  February  15,  1814. 
same  to  same,  March  2, 1814. 
C.  Irvine  to  same,  April  5,  1814. 
J,  Langdon  to  same,  April  20,  1814. 
same  to  same.  May  7,  1814. 
same  to  same,  June  4,  1814. 
same  to  same,  July  25,  1814. 
Secretary  of  War  to  J.  Langdon,  August  5,  1815. 
same  to  same,  October  21,  1815. 
John  Langdon  to  Secretary  of  War,  Oct.  26,  1815. 
same  to  same,  November  16,  1815. 
same  to  same,  February  21,  1816. 
Secretary  of  War  to  J.  Langdon,  March  9,  1816. 
same  to  same,  April  9,  1822. 
Amasa  Stetson  to  same,  December  10,  1822. 
same  to  same,  September  24,  1824. 

49.  Three  letters  from  Hon.  S.  Bell  to  same,  dated  May  29, 1826, 
December  25,  1832,  and  December  26,  1836. 

50.  Letter  from  F.  Bush,  Third  Auditor,  to  Hon.  A.  P.  Edgerton^ 
January  17,  1854. 

51.  Letter  from  same  to  same,  April  4.  1854. 

52.  Do.         Jno.  Langdon  to  Hon.  0.  W.  Peaslee,  February 
25, 1852. 


25. 

Do. 

26. 

Do. 

2T. 

Do. 

28. 

Do. 

29. 

Do. 

30. 

Do. 

31. 

Do. 

32. 

Do. 

33. 

Do. 

34. 

Do. 

35. 

Do. 

36. 

Do. 

37. 

Do. 

38. 

Do. 

39. 

Do. 

40. 

Do. 

41. 

Do. 

42. 

Do. 

43. 

Do. 

44. 

Do, 

45. 

Do. 

46. 

Do. 

47. 

Do. 

48. 

Do. 

JOHN  LANGDON'S  ACCOUNT. 

Dr.      The  United  States  to  John  Langdon^  Deputy  Commiesary. 

1813. 
July  23.  To  interest  paid  James  Bundlet^  per 

vouchers  Nos.  1  and  2 $437  83 

To  interest  paid  H.  and  A.  Ladd,  per 

vouchers  Nos,  3  and  4 107  24 

June   9.  To  interest  paid  W.  R.  Gray,  per 

voucher  No.  5 60  69 

1816. 
Oct.  21.  To  interest  paid  Josh.  Darling,  per 

voucher  No.  6 72  64 

678  40 
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1814. 

Mar.  31.  To  interest  on  |83,704  from  date  to 
May  26,  56  days,  being  the  balance 
of  my  accounts  the  first  quarter  of 

1814,  per  voucher  No.  11 770  57 

To  interest  on  the  balance^  |33,704, 

to  June  30,  68  days,  per  Toucher 

No.  11 376  74 

1,147  31 

To  interest  on  |76,025  80,  per  adjust- 
ment of  my  account  the  second  quar- 
ter of  1814,  for  which  amount  a 
warrant  was  issued  by  the  Secre- 
tary of  War  upon  the  treasury  of 
the  United  States,  which  remained 
unpaid  to  March  21, 1815,  when  the 
warrant  was  withdrawn  and  a  new 
one  issued,  which  was  paid  in  trea- 
sury notes,  then  at  a  discount  of  15 
per  cent.,  and  received  by  me  at  the 
above  date,  264  days,  per  vouchers 
Nos.  1,  2,  3,  and  5 3,299  15 

To  interest  on  $53,514  74,  balance  of 
my  accounts  for  third  quarter  of 
1814  per  adjustment,  for  which  a 
warrant  was  issued  as  above ;  no  re- 
mittance received  until  March  21, 

1815,  as  above,  172  days^  per  vouch- 
ers Nos.  4  and  5 1,513  07 

To  interest  on  $7,746  78,  balance  per 
adjustment  of  my  accounts  for  4th 
quarter  of  1814,  per  adjustment,  per 
vouchers  Nos.  2  and  7 114  61 

Mar.  31.  To  interest  on  |36,143,  per  adjust- 
ment of  accounts  for  first  quarter 
of  1815,  to  September  30,  6  months, 
per  vouchers  Nos.  6  and  12 1,084  29 

June  30.  To  interest  on  |10,877  87,  per  adjust- 
ment second  quarter  of  1815,  in- 
terest to  October  25,  117  days,  per 
voucher  No.  8 209  21 

6,221  13 

To  three  years'  services  as  issuing 
commissary.  The  duties  of  the 
Quartermaster's  department,  so  far 
as  regards  transportation,  were  per- 
formed by  me  two  years  previous  to 
my  appointment  of  assistant  deputy 
quartermaster  general  without  a«iy 
compensation.    I  claim  the  pay  of 
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issning  commiBsaryy  which  has  been 
allowed  to  Mr.  Stetson,  deputy  com- 
missary, of  Boston,  and  Mr.  Tracy, 
Connecticut.  I  charge  1 1,200  per 
annum,  the  pay  of  commissary  of 
issues  for  three  years >  3,600  00 

1816. 

Jan.  1.  To  my  compensation  as  deputy  com- 
missary of  purchases  from  March  31 
to  date,  three  quarters  of  a  year ; 
the  commission  upon  my  purchases, 
as  prescribed  by  law,  having  ex- 
ceeded |2,000  per  annum  during 
my  term  of  office,  but  during  the 
last  three  quarters  amounting  to 
only  $304  83,  the  sum  allowed  me, 
the  law  allowing  2^  per  cent,  on 
purchases,  not  to  exceed  |2,000  per 
annum  during  the  term  of  office....  1,500  00 
Deduct  amount  allowed 304  83 


1,195  17 

12,842  01 
Or. 
1816. 

August.  By  this  sum  allowed  as  interest  on 
James  Bundlet's  contract,  included 
in  the  above  statement 3,018  87 


9,823  14 


I  also  claim  interest  on  interest  paid  by  me,  as  per  vouchers,  from 
time  of  payment ;  upon  interest  on  warrants  issued  by  the  Secretary  of 
War  whilst  suspended  for  want  of  funds ;  also,  on  the  interest  upon 
all  other  liquidated  balances  from  the  time  of  settlement  of  my  ac- 
counts, and  upon  additional  compensation  considered  as  due  on  the 
settlement  of  my  accounts. 


Secretary  of  War  to  John  Langdon, 

War  Department,  June  5,  1812. 

Sir  :  You  are  hereby  notified  that  you  have  been  appointed  a  de- 
puty commissary  in  the  army  of  the  United  States. 

On  the  receipt  of  this  letter  you  will  please  to  communicate  to  this 
department  your  acceptance  or  non-acceptance  of  this  appointment ;  and 
in  case  of  acceptance,  you  will  transmit  to  this  department  a  bond,  ex- 
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ecQted  conformably  to  the  law  of  March  28,  1812,  a  copy  of  which  is 
herewith  enclosed. 

BespectfuUy^  your  obedient  servant, 

W.  EUSTIS. 
John  Langdon,  Jr.,  Esq., 

New  Hampshire. 


ACCOUNTS  AND  VOUCHEES  FOB  INTEBEST  PAID. 

The   Untied  States   War  Department  to  John  Langdon,  jr.,   deputy 

commisary. 


1815. 
Sept.    1 


1816. 
Oct.     9 


To  interest  paid  James  Rundlet,  per  vouchers  Nos.  1  and  2. 
To  interest  paid  H.  &  A.  Ladd,  per  vouchers  Nost  3  and  4. 
To  interest  paid  by  W.  R.  Gray,  per  voucher  No.  5....... 

To  interest  paid  Joshua  Darling,  per  voucher  No.  6 


$437  83 

107  24 

60  69 

72  66 


678  40 


N.  B. — I  have  endorsed  the  original  vouchers,  which  you  will  please  return  to  me,  unless 
the  account  should  be  allowed. 


Secretary  of  War  to  John  Langdon. 

War  Department,  Jtdy  10,  1812. 

Sir:  Yonr  letters  of  the  11th  ultimo  (enclosing  your  bond)  and  of 
the  4th  instant  have  been  received.  Until  the  commissary  general 
(Samuel  Carswell,  esq.)  shall  have  entered  on  the  duties  of  his  office, 
you  will  correspond  with  Benj.  Mifflin,  deputy  commissary  at  Phila- 
delphia, who  will  give  you  such  information  relative  to  clothing  as 
may  be  necessary  lor  your  government.  In  the  meantime  you  will 
make  such  purchases  as  General  Dearborn  may  think  advisable,  for 
which  purpose  the  sum  of  five  thousand  dollars  will  be  remitted  to 
you  by  the  Treasurer  of  the  United  States. 

Respectfully,  your  obedient  servant, 

W.  EUSTIS. 
John  Langdon,  Jr.,  Esq., 

Deputy  Commissary,  Portsmouth^  N.  JET. 


Vo.  No.  1. 

Portsmouth,  December  11, 1812. 

$11,653  91^ 

Value  received,  I  promise  to  pay  James  Rundlet,  esq.,  or  order, 
eleven  thousand  six  hundred  and  fifty-three  dollars  and  ninety-one 
and  a  half  cents,  being  the  balance  of  his  account  for  goods  purchased 
for  the  use  of  the  United  States. 

JOHN  LANGDON, 

Deputy  Oommissary. 
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Endorsed :   March  1,    Received  four  thousand  dollars  in  part  of  the 
within. 
$4,000.  J.  R. 

July  26, 1813.  Received  of  John  Langdon,  jr.,  esq.,  the  halance 
of  the  within  note,  heing  seven  thousand  six  hundred  and  fifty-three 
dollars  and  ninety-one  and  a  half  cents,  principal,  and  three  hundred 
and  thirty-nine  dollars  and  seventy  cents,  interest. 

JAMES  RUNDLET. 

Vo.  No.  2. 

Portsmouth,  July  26,  1813. 

Received  of  John  Langdon,  jr.,  deputy  commissary,  ninety-eight 
dollars  and  thirteen  cents,  for  interest  on  money  loaned  him  for  the 
use  of  the  government. 
|98  13.  JAMES  RUNDLET. 

Vo.  No.  3. 

Portsmouth,  October  15, 1812. 
Mr,  John  Langdon^jr^j  Deputy  Gommissaryf  bought  of  H.  dk  A,  Ladd, 

209  pieces  Raven's  duck  at  $18 $3,762  00 

(Pay  within  twenty  days  per  agreement.) 
Interest  on  the  above  from  the  time  payment  was  due  to 

February  IT,  1813,  is  105  days 65  84 

3,827  84 


Received  payment  December  31,  1812,  by  his  acceptance  paid  Feb- 
ruary 17,  1813, 

HENRY  &  ALEX.  LADD. 
Interest  not  allowed  in  account. 

Vo.  No.  4. 

$2,306.  Portsmouth,  January  11, 1813. 

Thirty  days  after  date  please  pay  to  Samuel  Ohauncy,  esq.,  or  order, 
twenty^three  hundred  and  six  dollars,  value  received  in  duck  and 
sheetings  for  use  of  the  United  States,  which  charge  to  account  of 
Your  most  obedient  servants, 

HENRY  &  ALEX.  LADD. 
Mr.  John  Langdon,  jr.. 

Deputy  Commissary y  Portsmouth^  N.  H. 

Accepted,  January  11,  1813. 

JOHN  LANGDON,  Jr. 

[Endorsed.] 

Mr.  John  Langdon's  acceptance  due  February  10-13.    $2,306. 

March  3, 1813,  received  five  hundred  dollars. 

April  ITy  1813,  received  five  hundred  dollars. 

July  21, 1813,  thirteen  hundred  and  six  dollars,  balance  of  principal, 
and  forty-one  dollars  and  forty  cents  interest,  in  full  for  the  witnin 
draft,  being  in  part  payment  for  duck  sold  October  15, 1812. 

HENRY  &  ALEX.  LADD. 
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Vo.  No.  5. 

Boston,  June  9, 1814, 

I  have  received  your  letter  of  Sth  iustant  containing  check  for  thirty- 
six  hundred  and  six  dollars  and  forty-eight  cents,  for  balance  of  your 
note  of  22d  March  last  for  $6,560  and  interest,  as  per  memorandum 
at  foot*     The  note  is  enclosed. 

With  esteem, 

WM.  R.  GRAY. 
John  Langdon,  jr.,  Esq., 

U,  S.  Deputy  Commiaaary,  Portsmouth. 

Amount  of  note $6,560  00 

Interest  to  Sth  June,  49  days, 53  57 

6,613  57 

Endorsed |3,000  00 

Interest 7  12 

3,007  12 

3,606  45 

Interest  $53  57,  $7  12=$60  69. 

The  note  alluded  to  above  was  for  Raven's  sheeting,  purchased  on 
account  of  the  United  States. 

Vo.  No.  6. 

$508  65.  Portsmouth,  March  2,  1814. 

Due  Joshua  Darling,  esq.,  five  hundred  and  eight  dollars  and  sixty- 
five  cents  for  stockings  and  socks  received  of  him  on  account  of  the 
United  States,  and  paid  to  him  or  order  in  ninety  days  at  this  office. 

JOHN  LANGDON,  jr., 
Deputy  Commissary. 

Mr.  Langdon  offers  to  pay  the  ahove  note,  which  offer  he  says  lie 
has  repeatedly  made,  in  treasury  notes,  with  interest  from  the  time 
they  came  into  his  possession,  say  March  21,  1815. 

ALTEMA  ROGERS. 

[Endoraed.] 

October  19,  1816.  Received  of  Mr.  John  Langdon,  jr.,  seventy- 
two  dollars  and  sixty-four  cents  as  interest  due  on  this  obligation,  and 
which  the  said  Darling  is  not  to  refund  even  if  the  government  re- 
fuse payment  to  said  Langdon. 

JOSHUA  DARLING. 

Paid  in  current  money. 

Letter  from  Third  Auditor  to  John  Langdon,  Jr. 

Trbasuby  Depabtbibnt, 
Third  Auditor's  Office,  March  20,  1822. 

Sib:  I  have  received  your  letter  of  the  12th  instant,  enclosing  an  ac- 
count for  interest  accruing  on  clothing  supplied  in  the  late  war.    The 
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decision  of  the  former  Secretary  of  War  on  claims  for  interest  similar 
to  yonrs,  that  in  no  case  was  interest  to  be  allowed  unless  it  had  been 
iocnrred  by  hi^  order  and  authorized  by  him^  forbids  the  allowance  of 
jour  daim.     The  papers  are  therefore  returned  to  you. 
Respectfully,  your  obedient  servant, 

PETER  HAQNER,  Auditor. 
John  Langdok,  jr.,  Esq., 

Pcrtsmouthy  N.  H. 


Letter  from  J.  Langdon,  jr,y  to  Secretary  of  War. 

March  28,  1822. 

Sir:  I  forwarded  to  Peter  Hagner,  es<]^..  Third  Auditor  of  the 
Treasury,  on  the  12th  inst.,  an  account  against  the  United  States  for 
interest  paid  by  me  on  purchases  made  in  the  Commissary  depart- 
ment during  the  late  war,  and  for  money  actually  loaned  to  meet  my 
contracts  in  that  department,  which  I  was  compelled  to  do  on  account 
of  not  being  placed  in  funds  by  government,  which  will  appear  obvi- 
ous by  referring  to  my  account,  exhibiting  a  constant  balance  to  a 
large  amount  against  the  government ;  but  notwithstanding  the  large 
balances  due  from  government,  which  were  in  fact  entitled  to  inter- 
est, I  have  not  charged  it  in  any  case  but  where  I  actually  paid  it  and 
took  the  requisite  vouchers  at  the  time,  which  I  should  have  done 
more  uniformly  had  I  not  expected  that  interest  would  have  been 
allowed  on  liquidated  balances,  as  the  practice  ot  our  courts.  Q^he 
Auditor,  in  reply  to  my  application,  observes  :  "  The  decision  of  the 
former  Secretary  of  War  on  claims  for  interest  similar  to  yours,  that 
in  no  case  was  interest  allowed  unless  it  had  been  incurred  by  his 
order  and  authorized  by  him,  forbids  the  allowance  of  your  claim. '* 
In  reply  to  these  remarks  I  would  observe  that  I  had  at  the  time  these 
claims  accrued  presented  them  for  allowance,  which  were  rejected 
upon  the  broad  ground  that  the  government  did  not  allow  interest. 
I  have  not  produced  them  again  without  being  supported  by  prece- 
dents of  interest  having  been  since  allowed  both  in  the  Navy  and  War 
Departments ;  the  cases  no  doubt  are  numerous.     In  the  Navy  De- 

Eartment  it  is  not  necessary  that  I  should  produce  any  ;  in  the  War 
department  large  claims  of  that  character  have  been  allowed  to  the 
Commissary  General  of  Purchases,  and  to  Mr.  Stetson,  deputy  com- 
inissary  of  Boston,  without  having  acted  under  any  specific  instruc- 
tions. Whether  these  were  direct  allowances,  or  by  way  of  compro- 
mise, I  am  not  prepared  to  say ;  but  the  fact  that  they  had  such  claims, 
and  that  they  were  satisfied,  is  within  my  knowledge,  as  well  as  the 
circumstances  leading  to  the  payment  of  interest  by  them.  And  in 
my  department  a  claim  was  made  by  Mr.  Rundlet  for  interest  on  a 
contract  through  my  department,  which  I  was  instructed  to  pay  him. 
Hy  engagements  to  pay  interest  were  not  expressly  authorized  by  the 
War  Department,  but  my  purchases  were,  and  not  having  been  furn- 
ished with  funds  to  meet  the  payments,  was,  in  the  cases  charged  in 
my  account,  bound  to  pay  interest,  which  I  did  at  the  time  of  settle- 
ment, and  took  the  requisite  vouchers.   In  other  cases  it  was  absolutely 
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indispensable  that  I  should  have  money  for  the  purposes  of  my  depart- 
ment, which  in  many  instances  was  procured  by  me,  and  in  one  only 
did  I  take  the  precaution  to  obtain  a  voucher,  not  doubting  but  it 
would  be  allowed  on  account.  I  trust  this  explanation  will  induce 
you  to  authorize  the  allowance  of  my  account,  which,  with  the  vouch- 
ers is  in  my  possession,  having  been  returned  by  Mr.  Hagner,  amount- 
ing to  $6T8  40. 

I  have  the  honor  to  be,  &c. 

Hon.  J.  C.  Calhoun^, 

Secretary  of  War^   Washington. 


J,  Langdon  to  the  Secretary  of  War. 

Portsmouth,  May  7, 1822. 

Sir  :  Although  at  the  hazard  of  being  considered  importunate,  I  am 
constrained  again  to  address  you  on  the  subject  of  my  claim  for  inter- 
est during  the  late  war.  Under  an  indelible  conviction  of  the  justice 
of  my  claim  and  the  obligation  upon  government  to  allow  it,  before  I 
make  a  final  appeal  to  Congress,  which  I  feel  it  my  duty  to  do  should 
it  be  rejected  by  the  War  Department,  I  have  ventured  some  remarks 
in  reply  to  your  letter  on  that  subject  of  the  30th  ult. ,  which  has  been 
transmitted  to  me.  Tour  objection  appears  to  rest  upon  the  conclu- 
sion that  I  was  not  authorized  to  purchase  on  a  credit  or  without  being 
actually  placed  in  funds  for  the  purchase  of  the  identical  articles.  I 
presume  this  objection  will  yield  to  the  consideration  that  the  Com- 
missary departments  were  authorized  to  purchase  at  discretion,  either 
on  creditor  with  cash,  to  answer  such  orders  as  were  made  upon  them 
by  the  proper  authorities  for  military  supplies.  The  law  establishing 
the  commissary  department  requires  of  the  deputy  commissaries  to 
purchase  upon  the  order  of  the  Secretary  of  War,  the  commissary 
general  of  purchases,  commanding  general,  quartermaster  general, 
or  deputy  quartermaster  generals.  These  orders  were  in  all  cases 
given  without  any  immediate  supply  or  specific  application  of  funds. 
If  funds  were  not  on  hand  (which  was  generally  the  case)  an  order 
must  be  delayed  until  a  requisition  could  be  made  upon  and  answered 
by  the  War  Department,  which  would  in  many  cases  operate  greatly 
to  the  injury  of  the  service;  and  should  that  course  have  been  adopted, 
it  must  in  the  event  have  proved  fatal  to  the  service;  and  in  this  quar- 
ter of  the  Union,  after  the  first  year  of  the  war,  had  purchases  been 
auspended  until  funds  were  placed  at  the  disposal  of  the  purchasing 
department,  the  army  could  not  have  been  kept  together;  and  in  the 
last  year  of  the  war  it  is  a  well  known  fact  that  the  army  depended 
more  upon  the  credits  obtained  by  the  quartermaster  and  purchasing 
departments,  and  by  the  contractor  for  provisions,  than  from  any  sup- 
plies from  the  treasury.  During  the  summer  and  fall  of  1814  a  large 
body  of  troops,  amounting  a  considerable  part  of  the  time  to  more 
than  four  thousand  men,  were  stationed  at  this  post,  and  I  was  the 
only  officer  in  the  quartermaster's  department.  Barracks  were  to  be 
built,  and  supplies  of  every  kind  imperatively  demanded.    Waa  I  to 
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wait  under  those  circamBtances  for  funds?  Had  I  done  so  the 
army  most  have  heen  disbanded,  as  none  were  received  until  after  the 
peace.  It  must  be  tho  case,  then,  that  the  purchasing  departments  had 
the  discretion  of  making  their  purchases  either  for  cash  or  upon  credit* 
as  the  Bitoation  of  their  funds  or  their  view  of  the  public  service  should 
require ;  this  was  invaribly  the  practice.  When  funds  could  not  be 
calculated  upon  purchases,  were  commonly  made  payable  on  receipt  of 
iiiDds,  but  in  some  cases  it  was  essential  to  agree  upon  a  specific  credit; 
and  before  the  supplies  from  the  treasury  became  so  precarious,  it  was 
the  usual  course  to  agree  upon  a  short  credit  ,allowing  time  for  the  re- 
ceipt of  funds  upon  a  requisition  on  the  War  Department.  If  funds 
were  not  received,  the  credit  of  the  department  renders  it  incumbent 
upon  the  presiding  officer  either  to  advance  the  money  himself,  pro- 
cure it  on  loan,  or  to  allow  interest  to  the  creditor; and  the  good  faith 
of  the  government  is  as  much  pledged  to  remunerate  the  purchasing 
officer.  Small  indeed  is  the  claim  advanced  by  me  on  this  ground. 
It  should  be  much  larger,  which  must  be  apparent  to  you,  considering 
the  large  arrearages  that  were  constantly  due  to  my  department. 
Small  as  it  is^  it  is  of  importance  to  me  that  I  should  receive  it,  and 
I  trust  after  more  mature  consideration  it  will  not  be  withheld,  more 
especially  as  other  claims  of  a  similar  nature  and  much  larger  in 
amount  have  been  allowed.  I  have  endeavored  to  take  a  plain  and 
concise  view  of  this  case,  which  I  hope  will  not  be  considered  in  any 
way  disrespectful,  my  sole  object  being  to  obtain  what  I  consider  justly 
my  due. 

I  have  the  honor,  &c. , 

JOHN  LANGDON,  Jr. 
Hon.  J  C.  Calhoun, 

Secretary  of  War^  Wc^hington, 


J.  F.  Parrot  to  J.  Langdon. 

Washington,  March  4,  1823. 

Deab  Sir:  After  two  interviews  with  the  Secretary  of  War  on 
your  case,  I  addressed  a  letter  to  him  giving  a  full  statement  thereof. 
On  the  28th  of  February  I  received  the  answer,  which  I  now  forward 
to  yon,  with  the  papers  which  you  transmitted  in  your  letter  of  the 
18th  January. 

Yon  have  no  other  course  but  to  petition  Congress  at  the  next  ses- 
sion.    I  regret  that  nothing  more  favorable  can  be  done. 

With  great  regard,  your  friend  and  obedient  servant, 

JOHN  F.  PAEROTT. 

John  Lanodon,  Esq. 


W.  Simmons  to  J.  Langdon. 

Department  op  War, 
Accounting  Office^  April  25, 1814. 

Sir:  I  have  received  your  letter  of  the  19th  instant,  accompanied 
by  your  account  and  vouchers  for  expenditures  to  1st  inst.^  whicn  shall 
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be  placed  under  examination  and  the  result  be  made  known  to  70a. 
It  may  in  the  meantime  be  proper  to  apprise  you  that  in  consequence 
of  a  diflTerence  of  opinion  between  the  Secretary  of  War  and  the  oflS- 
cers  of  the  treasury  as  to  the  mode  of  ascertaining  balances,  none  can 
be  reported  by  me  until  a  decision  is  had  on  the  subject,  and  there- 
fore any  delay  which  may  arise  in  paying  the  balance  you  claim  may 
be  accounted  for  by  this  circumstance. 

Bespectfully,  your  obedient  servant, 

W.  SIMMONS. 
JoHK  Lanqbon,  jr.,  Esq. 


W.  Simmons  to  J.  Langdon. 

Dbpabtmeft  of  War, 
Accountant's  Office,  May  9,  1814. 

Sir  :  Tour  accounts  for  the  first  quarter  of  the  present  year  have 
been  adjusted,  and  a  balance  found  in  your  favor  of  |83,704  16,  being 
$516  less  than  the  amount  you  claim,  as  will  fully  appear  from  the 
enclosed  statement  of  differences. 

For  reasons  stated  in  my  letter  to  you  of  the  26th  ultimo,  nothing 
further  can  be  done  by  me  in  relation  to  this  balance. 

I  am,  sir,  respectfully,  your  obedient  servant, 

W.  SIMMONS. 

John  Langdon,  jr.,  Esq., 

Deputy  Commissary f  Portsmouth^  N,  H. 

Difference  arising  on  settkment  of  the  accounts  of  John  Langdon,  jr.,  for 

first  quarter  of  1814. 

Balance  claimed,  per  his  statement $84,219  16 

From  which  deduct — 
Amount  claimed  as  commission  for  first  quarter  of 
1814,  suspended,  his  compensation  to  be  settled 

annually $500 

Amount  overpaid  A.  E.  Hall  for  services  in  public 
store,  he  having  been  settled  with  heretofore  at 

$15  per  month  instead  of  $20  now  charged 15 

.  515  00 

Balance  due  him  per  official  statement 83,704  16 


Tobias  Lear  to  J.  Langdon. 

Department  op  War, 
Accountant's  Office,  September  8,  1814. 

Sir  :  Your  accounts  for  the  second  quarter  of  the  present  year,  the 
receipt  of  which  was  acknowledged  the  1st  ult.,  have  been  adjusted, 
and  a  balance  found  in  your  favor  of  $70,025  80,  agreeing  with  your 
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own  statement,  which  sum  will  be  transmitted  yon  by  the  Treasurer 
of  the  United  States,  to  whom  you  will  please  to  forward  a  receipt, 
and  a  duplicate  to  this  office. 
I  am,  sir,  respectfully,  your  obedient  servant, 

TOBIAS  LEAR. 
John  Lanodok,  Jr.,  Esq., 

FortsmotUhj  N.  H. 


T.  Lear  to  J.  Langdon. 

Dbpartmbnt  op  War, 
Accountant's  Office^  November  7,  1814. 

Sir  :  Your  accounts  for  the  third  quarter  of  the  present  year,  the 
receipt  of  which  was  acknowledged  the  4th  inst.,  have  been  adjusted, 
and  agreeably  to  your  own  statement  an  amount  found  due  you  of 
|53,514  74,  which  the  Treasurer  of  the  United  States  will  transmit 
yoQ,  and  for  which  your  duplicate  receipts  as  usual  will  be  required. 

It  is  to  the  Secretary  of  War  that  application  is  to  be  made  for 
funds. 

I  am,  respectfully,  sir,  your  obedient  servant, 

TOBIAS  LEAR. 

JohnLanqdon,  Jr., 

Deputy  Commissary  J  Fortsmouihy  N,  H. 

Department  op  War, 
Accountant's  Office,  February  21,  1815. 

Sir  :  The  foregoing  letter  was  prepared  to  send  to  you  at  the  time  of 
its  date  ;  but  as  the  Treasurer  was  not  then  prepared  to  make  the  re- 
mittance of  the  balance  therein  stated,  it  was  with  held  till  this  time, 
when  he  has  receipted  to  this  office  for  the  warrant. 
With  great  respect,  I  am,  sir,  your  obedient  servant, 

TOBIAS  LEAR. 
JohnLahodon,  Jr.,  Esq., 

Deputy  Commissary, 


T.  Lear  to  J,  Langdon. 

Department  of  War, 
Accountant's  Office,  February  21,  1815. 

Sir:  The  Treasurer  of  the  United  States  will  transmit  you  seventy-one 
thousand  four  hundred  and  eighty-five  dollars  and  twenty-six  cents, 
being  amount  of  warrant  No.  2076  issued  by  the  Secretary  of  War  on 
account  of  the  following  appropriations,  viz  : 

Clothing $50,000  00 

Camp  equipage 20,000  00 

Quartermaster's  department 1,486  26 

71,485  26 

Eep.  C.  C.  210 2 
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For  which  stim  yon  are  held  accountable.    Ton  will  accordingly  be 
pleased  to  forward  a  receipt  to  this  office. 
I  am,  respectfnlly,  sir,  yonr  most  obedient  servant, 

TOBIAS  LEAR. 
John  Langdon,  Jr.,  Esq., 

Deputy  Oommisaart/y  Portsmauthy  N.  B, 


Treasurer  of  United  States  to  J.  Langdon. 

Treasury  of  the  Uioted  States, 

Wdshingtonj  February  21,  1815. 

Sir  :  Enclosed  you  will  find  my  draft.  No.  221,  on  B.  Austin,  com- 
missioner ot  loans,  for  $125,000,  the  amount  of  warrants  No.  1655 
and  2076,  issued  by  the  Secretary  of  War,  on  receipt  whereof  be 
.  pleased  to  favor  me  with  an  early  acknowledgment,  specifying  tbe 
sum  received  in  treasury  not^s. 

With  due  consideration,  I  am,  sir,  your  obedient  servant, 

TH.  T.  TUCKER, 
Tre<i8urer  of  the  United  SiaJtea, 
JoHK  Langdon,  Jr.,  Esq. 

The  above  was  not  received  until  March  21st,  which  was  in  treasury 
notes  dated  March  Ist — the  interest  on  which  I  have  been  required  to 
answer  for. 


T.  Lear  to  J.  Langdon. 


Department  op  War, 
Accountant's  OfftcSy  February  22,  1815. 

Sir  :  Your  accounts  for  the  fourth  quarter  of  the  last  year,  the  re- 
ceipt of  which  was  acknowledged  the  13th  inst.,  have  been  adjusted 
and  found  correct,  and  after  charging  you  with  $71,485  26,  the 
amount  of  warrant  2,076  issued  in  your  favor  the  7th  inst.,  a  balance 
is  found  in  favor  of  the  United  States  of  $63,738  48,  which  you  will 
please  to  credit  in  your  next  statement.  Of  this  sum  $43,933  66  is 
on  account  of  clothing,  and  $19,804  82  on  account  of  camp  equipage. 

I  am,  sir,  respectfully,  your  obedient  servant, 

TOBIAS  LEAR. 

John  Langdok,  Jr.,  Esq. ^ 

Deputy  CcmmisBaryy  Portsmouthy  N,  H. 

N.  B.  The  amount  of  the  warrant  was  not  received  until  21st  of 
March,  1815.  The  warrant  for  $76,025  80  was  charged  to  me,  but 
the  amount  not  received,  which,  together  with  the  warrant  for 
$71,485  26,  also  charged  but  not  received,  produce  the  above  result, 
December  31,  1814. 
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T.  Lear  to  J.  Langdon, 

Dbpartmbnt  op  War, 
Accountant's  OfficCy  March  8,  1815. 

Sib  :  Your  letter  of  the  28th  alt.  has  been  received. 

Agreeably  to  the  tenor  of  my  letter  of  the  8th  September  last  a  bal- 
ance was  found  in  your  favor  on  settlement  of  your  accounts  for  the 
second  quarter  of  the  last  year  of  $76,025  80,  for  which  sum  a  warrant 
issued,  and  which  I  find  on  inquiry  is  still  in  the  hands  of  the  Treas- 
urer of  the  United  States  waiting  the  necessary  arrangements  to  be  made 
for  remitting  you  the  amount.  This  warrant  being  taken  into  view, 
would  leave  the  result  you  speak  of  on  settlement  of  your  accounts  to 
the  31st  of  December,  provided  you  had  been  credited  for  your  com- 
penflation  for  the  last  year,  which  was  not  done  in  consequence  of  your 
not  charging  it.  It  had  better  be  introduced  into  your  next  state- 
ment. 
'  I  am,  sir,  respectfully,  your  obedient  servant, 

TOBIAS  LEAE. 

John  Langdon,  Jr.,  Esq., 

Deputy  Commissary y  Portsmouth^  N.  H. 


T.  Lear  to.  J.  Langdon. 

Department  of  War, 
AccowUawt^s  Office^  April  11,  1815. 

Sir  :  I  have  received  your  letter  of  the  1st  inst.,  and  in  reply  have 
to  inform  you  that  your  accounts  for  the  last  quarter  had  better  be 
forwarded  for  adjustment.  The  interest  accruing  on  the  treasury 
notes  should  be  particularly  stated  and  credited  by  you.  Any  claims 
you  may  have  for  interest  must  be  submitted  to  the  Secretary  of 
War. 

Respectfully,  your  obedient  servant, 

TOBIAS  LEAR. 
John  Langdon,  Jr.,  Esq. 


T.  Lear  to  J.  Langdon. 

Department  op  War, 
Accountant's  Office^  July  3,  1815. 

Sir  :  Your  accounts  for  the  first  quarter  of  the  present  }  ear,  and 
your  letter  of  the  20th  May  Ic^t,  accompanying  them,were  duly  received. 

The  Secretary  of  War  having  directed  that  warrant  1353  for 
$70,026  80,  issued  in  your  favor  the  9th  September  last,  should  be 
cancelled,  it  has  accordingly  been  done,  and  on  settlement  of  your  ac-« 
counts  to  the  31  st  of  March  last,  a  balance  is  found  in  your  favor  of 
$36,143  03,  which  has  been  reported  to  the  Secretary  of  War,  and 
whenever  the  necessary  arrangements  are  made  by  the  Treasurer  of 
the  United  States  for  remitting  you  that  sum,  you  will  be  apprised 

of  it. 

The  difference  between  the  above  balance  and  that  claimed  by  you, 
is  accounted  for  in  the  accompanying  statement. 
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Although  you  have  been  charged  with  the  interest  you  credit  afl 
having  accrued  on  treasury  notes  while  in  your  hands,  it  is  necessary 
that  a  particular  statement  should  be  rendered  showing  the  precise 
time  each  note  was  in  your  possession. 

I  am,  sir,  respectfully,  your  obedient  servant, 

TOBIAS  LEAR. 
John  Lanqdon,  Jr.,  Esq., 

Dep'y  Com*y^  Portsmouth^  N,  H. 

Difference  arising  on  settlement  of  the  accounts  of  John  Langd&ny  jr.j 

to  31st  March,  1815 

Balance  claimed  per  his  statement $36,588  40 

Balance  due  him  per  ofiScial  statement 86,143  03 

Difference 445  37 

Arising  as  follows : 

Amount  charged  in  his  accounts  for  hospital  departments 
to  31st  March,  1815,  No.  4,  as  Jacob  Cutler's  bill,  no 
account  rendered 444  76 

Amount  overcharged  in  the  addition  of  his  account,  for 
stationery,  wood,  &c.,  and  in  entering  J.  Cutler's  bill  in 
it,  Abs.  F.  V.  5 61 

DiflTerence 445  37 

July  3, 1815. 


T.  Lear  to  J.  Langdon, 

Departmeot  ov  War, 
Accountant's  Office^  «7tfZ^28,  1816. 

Sir  :  Your  accounts  for  the  second  quarter  of  the  present  year,  the 
receipts  of  which  was  acknowledged  the  25th  Inst.,  have  been  ad- 
justed, and  a  balance  found  in  your  favor  of  $10,877  87,  which  has 
been  reported  to  the  Secretary  of  War,  and  will  be  transmitted  to 
you  by  the  Treasurer  of  the  United  States  when  arrangements  can  be 
made  for  that  purpose. 

For  the  difference  between  this  balance  and  that  claimed  by  you,  I 
refer  you  to  the  enclosed  statement.  By  it  you  will  observe  that  a 
sum  of  |233  40  has  been  deducted  from  the  amount  charged  by  you  for 
compensation  as  a  commission  of  2\  per  cent,  on  your  disbursements 
iduring  the  quarter,   falls  that  much  short  of  |500. 

You  will  also  perceive  that  a  deduction  of  |3,dl7  87^  has  been 
made  from  the  amount  of  J.  Rundlet  for  cloth,  that  allowance,  being 
viewed  in  the  light  of  interest,  cannot  be  admitted  without  the  express 
sanction  of  the  Secretary  of  War. 

I  am,  sir,  with  respect,  your  obedient  servant, 

TOBIAS  LEAR. 

John  L angdon,  Jr.  ,  Esq. , 

Portsmouth,  N.  H, 


• 
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Difference  (m  aetUemerU  of  the  accounts  of  John  Langdon^  jr.,  deputy 

oommisaaryy  for  2d  quarter  of  1815. 

Balance  claimed  per  his  statement 60,273  18 

From  which  deduct  so  much  of  the  above  re- 
ported in  his  favor,  on  settlement  of  3d  July, 
1816 36,143  03 

Amount  deducted  from  voucher  1,  Abs.  1, 
amount  of  J.  Bundlet,  being  for  interest, 
which  cannot  be  admitted  without  authority 
from  the  Secretary  of  War 3,018  87i 

Amount  overcharged  for  compensation,  a  com- 
mission of  2\  per  cent,  only  allowed 233  40 

39,396  31 

Balance  due  him,  per  official  statement $10,877  87 

July  28,  1816. 

T.  Lear  to  J,  Langnan. 

Dbpabtment  of  War, 
Acoowniant'a  Office^  August  23, 1816. 

Sir:  Ton  will  receive  from    the  Treasurer  United  States  forty- 
seven  thousand  and  twenty  dollars  and  ninety  cents,  being  the  amount 
found  due  you  on  settlement  of  your  accounts  to  30th  June,  1816 ,  viz : 
Amount  of  warrant  No.  2792  ;  balance  in  your  favor  on 
adjustment  of  your  accounts  to  31st  March,  1816,  inclu- 
ding your  compensation  to  that  period , 36,143  03 

Amount  of  warrant  No.  2793  ;  balance  in  your  favor  on  ad- 
justment of  your  accounts  for  2d  quarter  of  1816 10,877  87 

$47,020  90 

Ton  are  accordingly  requested  to  forward  your  receipts  for  the 
above  amounts — one  to  the  Treasury  and  one  to  this  office, 
I  am  respectfully,  sir^  your  most  obedient  servant, 

TOBIAS  LEAR. 
John  Langdon,  Jr.,  Esq.,  Depyy  Oom. 

T.  Lear  to  J.  Langdon. 

Departmbnt  of  War, 
Accowniant's  Office^  March  12,  1816. 

Sir  :  The  Treasurer  United  States  will  transmit  you  twenty  thou- 
sand dollars,  being  amount  of  warrant  No.  3926,  issued  by  the  Sec- 
retary of  War,  the  9th  inst.,  on  account  of  Quartermaster's  depart- 
ment^ for  which  sum  you  are  held  accountable.  You  will  accordingly 
be  pleased  to  forward  a  receipt  to  this  office. 

I  am,  respectfully,  sir,  your  most  obedient  servant, 

TOBIAS  LEAR. 
JoHK  Lakgdon,  Jr.,  Esq.,  Portsmouth^   N.  H. 
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The  Treasurer  to  «/.  Langdon. 

Tbbasubt  of  thb  United  States, 

Waehingion,  March  12,  1816. 

Sir  :  Enclosed  you  will  find  mj  draft,  No.  487,  on  Joseph  Nourse, 
Register,  for  $20,000,  the  amount  of  warrant  No.  3926,  issued  by  the 
Secretary  of  War :  on  receipt  whereof  be  pleased  to  favor  me  with 
an  early  acknowldgement,  specifying  the  sum  received  in  treasury 
notes. 

With  due  consideration,  I  am,  sir,  your  obedient  servant, 

TH.  T.  TUCKER, 
Treasurer  of  the  United  Staiea. 
J  OHN  Langdon,  Jr.  Esq. 


The  Register  to  J.  Langdon. 

Trbasurt  Department, 
Register's  Office  March  13,  1816. 

Sir:  I  have  remitted  by  this  day's  mail,  in  a  package  to  your  ad- 
drsss,  twenty  thousand  dollars  in  treasury  notes,  as  described  in  the 
register  herewith.  After  signing  the  receipt  at  the  bottom  of  the 
register,  and  endorsing  the  Treasurer's  order  for  the  notes,  you  will 
transmit  them  both  to  this  office. 

I  am,  very  respectfully,  sir,  your  obedient  servant, 

JOSEPH  NOURSE. 
John  Langdon,  Jr.  Esq.; 


The  Register  to  J.  Langdon 

[Duplicate.] 

Treasury  Department, 
Register's  Office,  March  14,  1815. 

Sir  :  I  remitted  by  yesterday's  mail,  in  a  package  to  your  address, 
twenty  thousand  dollars  in  treasury  notes,  as  described  in  the  register 
herewith.  After  signing  the  receipt  at  the  bottom  of  the  register, 
and  endorsing  the  Treasurer's  orders  for  the  notes,  you  will  please  to 
transmit  them  both  to  this  office. 

I  am,  very  respectfully,  sir,  your  obedient  servant, 

JOSEPH  NOURSE. 
John  Langdon,  Jr.,  Esq. 


Oen.  0.  Irvine  to  J.  Langdon. 

COMMMISSART  QeNBRAL's  OfHCB, 

Philadelphia,  Odtxiber  14,  1815. 

Sir  :  Your  letter  of  the  9th  is  received.  You  had  better  purchase 
the  sheet  iron  of  a  good  quality  at  12  cents  per  pound. 

With  regard  to  the  cargo  of  the  ship  Lawrence,  to  be  sold  the  3d 
of  November,  if  you  can  purchase  blue  cloth  of  good  enough  quality 
for  coats,  \  wide  at  a  price  not  exceeding  three  dollars  per  yard,  you 
had  better  do  so  at  a  credit  of  ninty  days ;  and  if  you  can  purchase 
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on  the  same  principle  three-point  blankets  of  good  size  and  qaality  at 
$3  25  and  not  exceeding  $3  60  each,  do  so.  rurchase  from  five  to 
ten  thoosand  yards  blue  cloth  and  blankets  not  exceeding  ten  thou- 
sand. 

BespectfuUy)  I  am,  sir,  your  most  obedient  servant. 

CALLENDER  IRVINE. 
John  Lan^ton,  Jr.  ,  Esq. , 

Deputy  OommisacMry, 


Gen.  0.  Irvine  to  J.  Langdon. 

COBiMISSARY  GeNBRAL'S  OfFICB, 

Philadelphia^  November  25, 1814. 

Sir  :  Your  letter  of  the  20th  is  this  moment  received.  Blankets  are 
much  wanted  for  the  service  ;  but  we  have  not  any  funds,  nor  have  I  an 
assurance  that  we  will  be  put  in  possession  of  funds  shortly.  I  have  some 
treasury  notes ;  but  these  I  must  pay  away  at  par  with  the  interest  ac- 
crued thereon  up  to  the  day.  If  you  could  buy  at  acredit  of  two  months, 
perhaps  funds  may  be  obtained  in  that  time ;  all  I  can  say  is,  that 
the  blankets  are  much  wanted;  but  under  exeisting  circumstances  I  do 
not  wish  to  give  a  positive  direction  to  buy ;  you  must  be  governed  by 
your  own  juagment  in  the  case. 

Respectfully,  sir,  your  obedient  servant, 

CALLENDER  IRVINE. 

Jno.  LANanoN,  Esq.,  Dep*y  Com. 


Oen.  0.  Irvine  to  J.  Langdon, 

CoBfMissABY  General's  Office, 

Philadelphia^  August  17,  1815. 

Sir  :  I  have  been  informed  that  a  considerable  quantity  of  British 
goods,  calculated  for  army  clothing,  is  offered  for  sale  at  Portsmouth. 
If  some  of  these  goods  can  be  procured  on  credit,  say  for  sixty  or 
ninety  days  or  even  a  longer  term,  it  will  be  well  to  secure  them. 
Please  inform  yourself,  and  write  me  upon  this  subject. 
Let  the  flannel  shirts  be  made  immediately. 
Very  respectfully,  sir,  your  obedient  servant, 

CALLENDER  IRVINE, 

Commissary  General^  dkc. 
John  Langdon,  Esq.,  DeptUy  Commissary. 


Gen.  C.  Irvine  to  J.  Langdon. 

Commissary  Qbneral's  Office, 

Philadelphia^  November  24,  1814. 

Sir  :  I  enclose  you  an  extract  of  a  letter  from  the  Secretary  of  War 
by  which  you  will  be  governed  in  the  issue  of  clothing  for  the  accom- 
modation of  volunteers  and  miltia. 

Respectfully,  sir,  your  obedient  servant, 

CALLENDER  IRVINE, 

Commissary  General. 
John  Langdon,  Esq.,  Deputy  Commissary. 
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Kxtraot  of  a  letter  from  the  Secretary  of  War,  dated 

*'War  Department,  November  15,  1814, 

••Sir:  You  will  direct  your  issuing  commisaarieay  that  whenever,  by 
tho  order  of  the  commaDding  general,  they  are  under  the  necessity  of 
tMMuing  clothing  to  the  volunteers  or  militia,  to  report  the  quantity 
i(ii\iod  to  the  paymaster  of  the  district^  who  will  deduct  the  amount 
IVom  the  pay  of  each  individual,  respectively. 

**  I  have  the  honor  to  be,  sir,  your  obedient  servant, 

*' JAMES  MONROE. 
*•  Callbnder  Irvine, 

'*  Commissary  Oenend  of  Purchases," 


Secretary  of  War  to  Committee  on  Claims. 

War  Dbpartbient, 
Washington,  February  8, 1853. 

Sir  :  I  have  the  honor  to  transmit  herewith  ^^  copies  of  all  papers 
and  documents"  tending  to  show  the  true  character  of  the  claim  of 
John  Langdon,  a  commissary  duringthelate  war  withEngland,  incom- 
pliance with  the  request  contained  in  your  letter  of  the  2'rth  ultimo. 
Very  respectfully,  your  obedient  servant, 

C.  M.  CONRAD, 
Secretary  of  War. 
Hon  Alfred  P.  Edgerton, 

Of  the  Committee  of  Claims,  House  of  Beps. 


J,  Langdon  to  the  Secretary  of  War. 

Deputy  Comwdbsart's  Officb, 
Portsmouth,  N.  H.,  August  13,  1813. 

Sir  :  I  have  the  honor  to  transmit  to  you  a  summary  statement  of 
my  purchases  for  the  last  month,  a  considerable  pari  of  which  were 
received  previously,  but  not  paid  for,  from  not  having  been  provided 
with  funds.  It  will  be  seen  by  referring  to  my  accounts  of  the  SOtli 
June,  forwarded  to  the  accountant  of  the  War  Department,  that  the 
amount  of  the  enclosed  summary  considerably  exceeds  the  balance  due  to 
the  United  States  from  me  at  that  time,  which  balance  was  occasioned  by 
the  amount  of  warrant  No.  994,  issued  the  last  month,  being  charged 
to  me  in  the  adjustment  of  my  accounts  to  the  Ist  of  April  last. 

A  further  estimate,  I  conclude,  will  not  be  expected  irom  me  until 
the  whole  amount  of  my  last  has  been  remitted^  although  a  muck 
larger  sum  will  be  necessary  to  meet  my  engagements  for  tne  present 
quarter. 

From  a  deficiency  in  funds  I  have  been  occasionally  under  the  ne- 
cessity of  engaging  to  pay  interest.  Please  to  inform  me  if  such 
engagements  will  not  be  allowed  by  the  tTnited  States. 

1  have  the  honor  to  be,  sir,  very  respectfully ,  your  obedient  servant, 

JOHN  LANODON,  Jr., 

DqnUy  Commissary. 

Hon.  Jno.  Arkstrong, 

Secretqkty  of  War,  JVdshington  City. 
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A  summary  statement  of  purchases  made  by  John  Langdon,  jr.,  deputy 

commissary,  from  the  1st  to  the  Slst  July,  1813. 


Articles. 


10,845  pain  shoes 

460J  yards  black  cloth 

15,968f  yards  Am.  f  blao  cloth 

36}  yards  blae  broadcloth ..... 

698coatiDgB. 

36,114}  yards  cotton  shirtings 

1,008  yards  cotton  drilling 

50  pieces  India  cottons 

6  pieces  Colerain  cotton  for  ruffling .  .  . . 

1  piece  Colerain  cotton  for  ruffling,  29  yards. 

44^  yards  Cambric 

6  pieces  long  cloth .. ........ 

415  pieces  Bofisia  sheetings..... ... 


6724  yards  cloth 

1,340}  yards  white  kersey 

42  pieces  blue  Nankin 

9  pieces  and  87  yards  blue  shalloon. 

69  pounds  cotton  yam... 

2,723  pairs  half  stockings 

389  pair  socks 

Cord 

8  gross  yellow  binding 

300  infantry  caps ........ 

845  in&mtry  plumes..... ..... 


74  red-top  plumes • 

554  cockades  and  eagles.. 

1,016  leather  stocks.. .. 

3,650  in&ntry  cap  plates 

260  artillery  cap  plates........ 

697f  gross  oyerall  buttcms..... 

50  gross  artillery  coat  buttons.. 
69  gross  Test  buttons......... 

450  gross  in£u>try  coat  buttons 
80  grov  cavalry  buttons 


12  drums,  quartermaster's  department. 


Clothing  depart- 
ment. 


$10,628  10 

643  38 

19.225  44 

73  00 

1,096  33 

10,454  74 

271  74} 

206  50 

72  50 

10  87} 

24  34 

63  00 

9, 875  00 


145  26 

1,148  48 

126  00 

226  00 

39  63 

1,156  61 

73  91 

14  40 

11  25 

252  00  • 

134  82} 


15  00 

44  32 
126  87} 
318  50 

65  00 
379  07 
112  50 

59  00 
450  00 
178  25 


Total  amount. 


$52,144  95 


3,328  26} 


1,748  51} 
97  50 


57,319  28 


Note. — ^The  public  storekeeper  lately  appointed  not  haying  received  his  instructions, 
such  of  the  articles  named  in  this  return  as  have  not  been  made  into  clothing  or  delivered, 
remain  in  my  possesion. 

JOHN  LANGDON,  Jb. 


J.  Langdon  to  General  C  Irvine. 


Dbputt  Commissary's  Officb, 
Fortsmouth,  N.  J?.,  August  25,  1813. 


Sot :  I  have  purchased  1,000  yards  of  flannel  at  741  cents  per  yard, 
bich  is  the  lowest  price  I  could  procure  white  flannel  at.     It  is  gen- 


which 
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erallyof  a  very  good  quality,  sterling  cost  from  50to72ceiit8.  The  shirts 
will  be  completed  in  aboat  ten  days.  A  few  more  pieces  will  be 
required,  which  I  shall  procure. 

1  have  not  yet  received  the  amount  of  my  former  estimate  by  about 
twenty  thousand  dollars,  which  I  am  much  in  want  of.  I  have  made 
an  estimate  at  foot  of  the  cost  of  the  shirts,  which  you  may  transmit 
to  the  War  Department  or  not,  as  you  think  best.  Although  a  con- 
siderable sum  over  my  former  estimate  is  wanted,  I  have  confined  the 
present  one  to  the  flannel  shirts  for  the  reason  above  stated. 

ESTIMATB. 

2,000  flannel  shirts,  3^  yards  each,  is  6,500  yards  at  75c $4,875 

Making  and  thread,  at  22c 440 

$5,315 


I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JNO.  LANODON,  Jr. 

Deputy  Oommisaary. 
Hon.  Callbndbb  Irvinb, 

Commissary  Gen.  of  Purchases^  PhUaddphia. 


General  C.  Irvine  to  Secretary  of  War. 

CoMmssART  General's  Office, 

PhUaddphia^  September  3,  1813. 

Sir  :  John  Langdon,  jr.,  has  been  directed  to  provide  2,000  flannel 
shirts ;  his  estimate  amounts  to  $5,316,  and  is  enclosed.  Please  to 
cause  that  sum  to  be  remitted  to  him. 

I  have  also  to  request  that  the  balance  of  requisitions  from  John 
Langdon,  jr.,  and  from  J.  H.  Plummer,  may  be  remitted  them  with- 
out loss  of  time,  as  I  know  the  money  is  much  wanted. 

I  will  thank  you  to  send  me  a  few  copies  of  the  printed  regulations ; 
all  I  received  are  distributed.  Please  to  send  Bobert  E.  Jennings 
a  copy. 

With  great  respect,  I  am,  sir,  your  obedient, 

CALLENDER  IRVINE, 
f  Commissary  General, 

(Jen.  John  Aricstrokg, 

Secretary  of  War, 


J.  Langdon  to  Secretary  of  War. 

Deputy  Commissary's  Office, 
Portsmouth^  N.  H.,  September  6,  1813. 

Sir  :  I  have  the  nonor  to  enclose  a  summary  statement  of  my  pur- 
chases for  the  month  ending  the  30th  of  August. 
I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  LANGDON,  Jr. 

Deputy  Commissary. 
Hon.  John  Armstrong, 
Secretary  of  War,  Washington. 
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A  summary  statement  of  purchases  made  by  John  Langdon,  jr.,  deputy 
commissary,  from  the  Ist  to  the  Z\st  of  August,  1813. 


Articles. 

Clothing  depart- 
ment. 

Ordnance  dei)art 
ment. 

Total  amount. 

WS miur kmt nocks  .................. 

$138  60 

1,018  37 

162  50 

108  00 

2,250  80 

12  65 

106  35 
144  00 
191  00 

4,146  67 

1,538  58 

698  08 

170  00 

64  00 

107  20 
10  00 

3,518  yards  shlrtinir  cotton  . ....... 

l.SOD  leather  stocks 

27  pair  dragoon  boots. 

2,296  pairB  shoes 

63Tuds  tow  cloth .............. 

223  paire  half  stockings 

606  yards  cotton  and  g^orrahs  for  linings 
6,566  yards  flannel  for  shirts .... 

1.246  yards  bine  f  cloth... ........ 

ISfi  >il#Ti1rAhl . 

2.118  cockades  and  eaeles  ............ 

79  pnq:ipdfl  cord  .....a...........  ..^m- 

620  white  (infantry)  plumes. ... ... 

50  red  top  plnmes  ................... 

10,850  80 

$10,850  80 

79  doien  priming  wires  and  brashes.... 

78  47 

10,924  27 

Oeneral  O.  Irvine  to  Secretary  of  War. 

Commissary  Genbbal's  Officb, 

Philadelphia^  September  13,  1813. 

Sir  :  If  any  law  has  been  enacted  by  Congress,  making  it  the  daty 
of  the  commissary  general  or  of  his  deputies  to  comply  with  the  re- 
qoisitioDS  of  officers  commanding,  either  regulars  or  militia,  I  will 
thank  you  for  a  transcript  of  the  same,  that  Doth  myself  and  deputies 
may  be  governed  thereby. 

With  high  rospect,  I  am,  sir,  your  most  obedient  servant, 

CALLENDER  IRVINE, 

Commissary  General. 
Gen.  John  Armstrong, 

Secretary  of  War. 


J.  Langdon  to  Secretary  of  War. 

Dbputt  Commissary's  Office, 
Portsmouth,  N.  J?.,  October  30,  1813. 

Sir  :  I  have  the  honor  to  enclose  you  a  summary  statement  of  my 
purchases  for  the  month  ending  the  30th  ultimo. 
I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  LANGDON,  Jr., 

Deputy  Commissary. 
Hon.  John  Armstrong, 
Secretary  of  War,  Washington. 
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A  summary  statement  of  purchases  made  by  John  Langdcm^  jr.,  deputy 
commissary,  from  the  \stto  the  30<A  September,  1813. 


Articles  purchased. 


240)  yards  |  Am.  blue  cloth 
12 6^  yards  }  Am.  blue  doth 
28B  yards  f  Am.  black  cloth 
8f213  yards  shirting  cotton  . 


1»538  yards  white  kersey  . 
1,586  pairs  half  stockings. 
300  leather  stocks  ....... 

721  pairs  socks.......... 

1,066  pairs  shoes 


620  yards  flannel 

296  epauletts 

164  yards  tacel  cloth. 

306  infantry  caps . 

200  artillery  caps.... 
1,996  plumes 


24  drums 

Ifife 

81  camp  kettles 
72  mess  pans... 


Clothing  depart- 
ment. 


$672  39 

168  00 

360  00 

2,381  77 


1,461  10 

713  26 

39  00 

136  99 

1,044  68 


364  00 
73  76 
30  80 
266  20 
200  00 
498  76 


Camp  equipage 
department. 


$193  00 

1  26 

111  60 

43  20 

Total  amount. 


$3,842  16 


3,395  02 


1,423  60 


359  95 


8,660  63 


«7.  Langdon  to  Secretary  of  War. 

Deputy  Commissary's  Opficb, 
Portsmouth^  N.  H.^  November  24,  1813. 

Sm :  I  have  the  honor  to  enclose  to  you  a  snmmary  statement  of 
my  purchases  for  the  month  ending  the  30th  of  October. 
I  have  the  honor  to  be,  sir,  your  most  obedient  servant^ 

JOHN  LANGDON,  Jr., 

Deputy  Commissary. 
Hon.  John  Armstrong, 
Secretary  of  War^  Washington, 
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A  summary  statement  of  purchases  made   by  John  Langdon^  deputy 
commissary^  from  September  30  to  October  30, 1813. 


ArtideB. 


1S,579  jards  shiirtiiig  cotton. 

567  yards  drilling  cotton.. 
1,503  yards  f  bine  doth.... 

134}  yards  }  bine  cloth... 


33 1}  yards  white  kersey 

12t)  yards  blue  duvant  (facing). 

86  yards  duffils 

361  yards  imported  plains..... 


200  artillery  plumes. . 
1,448  pair  of  shoes.... 

1,504  inftuitry  caps . 

2,504  pair  of  stockings. 


150  yards  }  black  doth. 

2,429  leather  stocks 

1)043  infantry  plumes 


27,600  pounds  of  sheet  iron. 


$3,937  91 

198  46 

1,998  99 

838  96 


256 

32 

60 

00 

167 

67 

36 

60 

60 

00 

1,419 

04 

1,263 

36 

1, 126  80 

200 

00 

303  62 

177 

31 

$6,474  30 


609  49 


3,869  20 


680  93 
3,204  00 

14,727  92 


JOHN  LANGDON,  Jr., 

D^fiUy  Commiuary. 


J.  Lanffdon  to  Secretary  of  War. 

Deputy  Commissart's  Office, 
Portsmouth,  N.  H,^  December  ^^  1813. 

Sir  :  I  have  the  honor  to  enclose  to  you  a  summary  statement  of 

my  purchases  for  the  month  ending  November  30,  1813. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  obedient 
Bcrrftnt 

JOHN  LANGDON,  Jr., 

Deputy  Commissary^ 
Hon.  John  Armstrong, 
Secretary  of  War^  Washington. 


30 


NEHEMIAH   B.  NOBTHROP. 


A  summary  statement  of  purchases  made  by  John  Langdon^  jr. ,  deputy 

commissary^  from  November  1st  to  %Othj  1813. 


ArticleB. 


9€2(  yards  }  blue  cloth,  deliyered  on  oontracte 

4,637    p&ir  of  Btockings do.. ........ do... 

S,732    yards  of  shirtiDg do do 

285}  yards  of  blue  I  cloth. do do 

4,103    cockades  and  eagles,  .do..... do... 

1    case  containing  1 ,475  yards  mflOing 

107^  yards  of  blue  facing— 

10l{  pounds  of  cord 


! 

a 

o 
5 


$1, 195  29 
2,041  66 
1,082  28 


693  15 
328  20 


722  75 
45  15 

86  00 


Amotmt. 


$4,319  22 


1,021  35 


853  90 


6, 194  47 


PoKTSMOUTH,  N.  H.,  Deoeotbtr  7,  1813. 


JOHN  LANGDON,  Jr., 

Dtjpudtf  QfrnmuBory. 


J.  Langdon  to  Secretary  of  War. 

Deputt  Commissary's  Office, 
Portsmouth^  N.  H.j  January  22,  1814. 

Sir  :  I  have  the  honor  to  enclose  to  yon  a  summary  statement  of 
my  purchases  for  the  month  ending  December  31, 1813. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

JOHN  LANGDON,  Jr., 

Deputy  Commissary. 
Hon.  John  Armstrong, 

Secretary  of  War^  Washington. 
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iary  statement  of  purchaees  made  by  John  Langdon,  jr, ,  deputy 
commissary y  from  November  30  to  December  31,  1814. 


Articles  purchased. 


^1 

% 

.9  8 

Si 


Amount. 


3,344^  yards  Ameriom  made  }  blue  cloth...... 

77|  yards  imported.. ...do..... 

96}  yards  American  made  }  blae  doth...... 

286     yards  duffils 

5,366}  yards  cotton  shirting........  ......... 

1,768    yards  drilling. 

141^  yards  flannel ........ 

4,606    pair  of  stockings 

10    bales  lace  and  200  yards  Russia  sheeting. 


$4, 180  62 

103  33 

260  25 

543  40 

1,556  14 

601  12 

84  75 

2, 172  70 

4, 800  00 


127    mess  pans. 


$14,202  14 
105  83 


14,808  14 


J.  Langdon  to  Secretary  of  War. 

Dbputt  Commibsart's  Ofkcb, 
Portsmouth,  N.  H.,  February  15, 1814. 

Sir:  I  have  the  honor  to  enclose  to  you  a  summary  statement  of 
the  pnrchases  made  hy  me  during  the  month  ending  January  31, 1814. 
I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

JOHN  LANGDON,  Jr., 

Deputy  Commissary. 
Hon.  John  Armstrokg, 
Secretary  oj   War,  Washington. 

A  summary  statement  of  purchases  made  hy  John  Langdon^  jr,,  deputy 
commissary,  from  the  \st  to  the  30^a  of  Jcmuary,  1814. 


Articles. 

Clothing  de- 
partment. 

Amonnt. 

4A     nieces  India  cotton  for  shirtmffs. . ................ 

$220  00 

30  00 

1,403  55 

10     nieces  bine  facinflr...... ........................ 

S  1 1 Q     iwkir  wool len  HtockiDiFS. ......................... 

$1, 653  56 

150     ffTOM  buttons....  .............................. 

112  50 
102  67 
605  00 

77     vords  bine  \  wide  American  cloth.  ................ 

5  0ftfi4  -v&rdfl  Bhirtlnsr  cotton  cloth...................... 

ft20  17 

OAv    -A  1 

2,473  72 
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J.  Langdon  to  Secretary  of  War. 

Deputy  Comissart's  Office, 
Port8mouthy  N.  H,  March  2,  1814. 

Sir  :  I  have  the  honor  to  transmit  to  you  a  summary  statement  of 
my  purchases  during  the  month  ending  February  28,  1814. 
I  have  the  honor  to  be,  very  resp'y,  sir,  your  most  ob't  svt, 

JNO.  LANGDON,  Jr., 
Deputy  Commissary. 
Hon.  Jno.  ARiiSTRONe, 
Secretary  of  War^  OUy  of  Washington. 

A  summary  statement  of  purchases  made  by  John  Langdon^jr.^  depvJty 
commissary  J  from  the  1st  to  the  2Wi  February  y  1814. 

6,689    pair  stockings $2,758  70 

9    pieces  shirting 207  00 

2,139i  yards  shirting  cotton 620  40 

3,586  10 

446i  yards  drilling  cotton '. 158  69 

1,022    yards  American  manufactured  flannel.        613  20 

12,926    yards  imported  flannel 10,340  80 

11,112  69 

1,61  If  yards  American  manufactured  f  blue 

cloth 2,149  00 

3,150    yards  imported  blue  cloth 3,826  41 

6,990i  yards  imported  broadcloth 18,372  29 

2,238    blankets 10,071  00 

34,418  70 

$49,117  49 


Oen.  C.  Irvine  to  Secretary  of  War. 

Philadelphia,  AprU  5,  1814. 

Dear  Sir  :  Your  favor  of  the  2d  instant  is  received.  Stetson  is  pro- 
viding clothing  for  the  recruiting  service  in  his  district  only,  and  un- 
der orders  given  him  prior  to  the  receipt  of  your  hint. 

Langdon  had  nearly  completed  the  orders  given  him  to  provide 
clothing  for  the  troops  in  service;  that  is  3,160  suits,  and  1,800  suits  for 
the  recruiting  service,  and  had  procured  or  contracted  for  materials 
to  furnish  the  balance  before  my  countermanding  order  reached  him. 

This  clothing,  and  those  materials  will  have  to  be  paid  for,  after 
which  they  will  have  little  to  do.  I  will  increase  the  business  here^  at 
New  York,  and  at  Baltimore,  if  it  can  be  done  at  the  latter  place. 

Very  truly  yours, 

CALLENDER  IRVINE. 

Gton.  J.  Ari!staok0, 

Secretary  cf  War. 
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eA  Langdon  to  Secretary  of  War, 

Deputy  Commissary's  Office, 
Portsmouth,  N.  fl.,  April  20,  1814. 

Sir  :  I  have  the  honor  to  transmit  to  you,  enclosed,  a  summary 
statement  of  the  purchases  made  by  me  during  the  month  ending  the 
Slst  ultimo. 
I  have  the  honor  to  be,  respectfully,  sir,  your  most  ob't  servant, 

JNO.  LANGDON,  Jr., 
Deputy  Commissary  of  Purchases, 
Hon.  John  Armstrong, 

Secretary  of  War,  Washington  City, 

A  summary  statement  of  purchases  made  hy  John  Langdon,  jr,y  deputy 

commissary y  from  March  1  to  31,  1814. 


Articles. 


563  yards  American  manufactured  broadcloth ............ 

3,452  yards  American  manu&ctured  single  width  cloth 

1,370  yards  American  manufactured  black  }  cloth 

256  jards  American  manufactured  white  liensey ..... 

2,569  yards  American  manufactured  flannel .^ 

10.324  yards  imported  flannel 

73  yards  imported  plains 

164  yards  imported  coatings 

317  yards  bcoking... . 

290  pieces  Russia  sheeting...... .... ... 

281  pieces  India  cotton 

200  pieces  blue  cotton 

6,769  yards  cotton  shirting 

536  yaids  cotton  drilling 

3,990  yards  tow-cloth 

179  blankets 

iJ69  epaulets 

12.501  pair  men  shoes 

2,861  pair  stockings 

6.869  pair  socks .... ... 

200  artillery  leather  cape....... 

1,718  infiantry  leather  c^ps  ......... .... ... 

577  artillery  woollen  pompons 

4,850  infantry  woollen  pompons  ...... . .... 

804  gross  infantry  coat  buttons 

206  gross  artillery  coat  buttons 

693  gross  vest  buttons 

476  gross  overall  buttons.. ... ..-.. 

112  gross  dragoon  buttons 


Clothing  de- 
partment. 


$1,463  80 
4,487  60 
1,826  67 
229  40 
1.541  40 
8,259  20 


85  41 

328  00 

152  16 

6,960  00 

1,405  00 


1,000  00 
2, 166  00 
187  60 
997  50 
760  76 
347  60 
12,250  98 


1,287  45 
1,717  25 

400  00 

3,436  00 

86  55 

727  60 


683  40 
463  50 
485  10 
190  40 
112  00 


Amount. 


$17,808  or 


9,930  57 


16,710  43" 


7,654  76 


1,934  40 


54,038  22 


Bep.  C.  0.  210- 
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J.  Langdon  to  Secretary  of  War. 

^  Deputy  Cobimissaby's  Ofpicb, 

Portsmouth,  N.  H.,  May  7,  1814. 

Sir  :  I  have  the  honor  to  transmit  to  yon,  enclosed,  a  summary 
statement  of  the  purchases  made  by  me  during  the  month  ending  April 

30,  1814. 
I  have  the  honor  to  be,  with  great  respect,  sir,  your  ob't  servant, 

JNO.  LANGDON,  Jr., 
Deputy  Commissary  of  Purchases. 
Hon.  Jno.  Akmstrono, 

Secretary  of  Wary  Washington  City. 

A  summary  statement  of  purchases  made  by  John  Langdon^  jr.^  deputy 
commissary,  from  March  31,  to  April  30,  1814. 

1Y4^  yards  American  manufactured  |  black 

cloth contract...      $217  89 

1,661^  yards  American  manufactured  |  gray 

cloth contract...     1,863  63 

114    yards  American  manufactured  f  gray 

cloth...; contract...        256  60 

1,666^  yards  American  manufactured  |  blue 

cloth contract...     4,698  75 

969f  yards  American   manufactured  f  blue 

cloth contract...     1,260  68 

695    yards  tow  cloth do 139  00 

4,352f  yards  shirting  cotton do 1,392  88 

|9,831  33 

414    pair  of  stockings do 186  30 

13,170    pair  socks do 3,292  50 

581    pair  dragoon  boots do 2,044  25 

8,188    pair  men's  shoes do 8,024  24 

3,165    leather  caps,  infantry do 6,330  00 

471    leather  artillery  caps do 942  00 

214    leather  light  dragoon do 535  00 

21,354  29 

31,185  62 


J.  Langdon  to  Secretary  of  War. 

Deputy  Commissary's  Office, 
Portsmouth,  N.  H,,  June  4,  1814. 
Sir  :  I  have  the   honor  to  transmit  to  you,  enclosed,  a  summary 

statement  of  the  purchases  made  by  me  within  the  month  ending  May 
31,  1814. 
I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  ob't  servant, 

JNO.  LANGDON,  Jr., 
Deputy  Commissary  of  Purchases. 
Hon.  John  Armstrong, 

Secretary  of  War^  Washington. 
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A  summary  stcUement  of  purchases  made  from  April  30  to  May  SI, 

1814,  hy  John  Langdoriyjr.,  depviy  commissary.  S 


Articles. 


1, 151^  yardft  American  manufoctured  6j  blue  cloth,  received 

on  contracts. •... «. 

541^  yards  American  manufactured  }  blue  cloth,  received  on 

contracts. 

38)  yards  American  manufactured  f  black  cloth,  received  on 

contracts  ......................... 

2933^  yards  American  manufactured  grey  }  kersey,  received 

on  contracts 

676|  yards  g^ey  %\  kersey,  received  on  contracts 

11, 170  yards  shirting  cotton 

99  pieces  platillas  for  lining................... 

24  pieces  India  cottons 

531  pair  stockings.................. received  on  contra  t.. 

4, 150  pair  socks do do 

1, 181  leather  stocks. .................. ..do do.... 


150  felling  axes... 

1,332  canteens  with  straps. 
128  tin  mess  pans... ... 


a  t 
^.3 


$3,454  50 

703  95 

501  80 

3.415  70 
1,569  48 
3,574  40 


1,069  20 

144  00 

238  95 

996  00 

92  80 


225  00 
359  64 
106  24 


Amount. 


$13,219  83 


2,540  95 


690  88 
16,451  66 


J.  Langdon  to  Secretary  of  War, 

Deputy  Commissary's  Office, 
P(yrtsmouth,  N.  5.,  July  26,  1814. 

Sir  :  I  have  the  honor  to  enclose  to  you  a  summarj  statement  of  the 
purchases  made  by  me  during  the  month  of  June,  1814. 

I  have  the  honor  to  be,  with  great  respect,  sir,  your  ob't  servant, 

JOHN  LANGDON,  Jr., 
D  iputy  Commissary  of  Purchases, 
^  Hon.  John  Armstrong, 

Secretary  of  War^  Washington  City. 

A  summary  statement  of  articles  purchased  and  received  on  contracts 
into  the  United  States  military  store ^  at  Portsmouth  ^  N.  jET.,  duringfr 
the  month  ending  June  30, 1814. 

95^  yards  Am.  manufact'd  black  |  cloth |127  33 

1,894      do do black  I  cloth 5,682  00 

2,467i    do do black  |  cloth 3,701  25 

6,533      do do gray  f  kerseys....  8,710  67 

418,3^1  2§ 
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B02  yards  American  manufact'd  grey  I  kersey.  1,605  33 

123J    do do white  J  kerseys...      117  07 

1,522      do do white  flannel 913  20 

6,205      do do shirting  cottton..  1,985  60 

230     do do tow  cloth 57  50 

4,678  70 

100    pieces  ravens  duck,  camp  equip,  dept 1,800  OO 

420    pair  stockings 189  00 

1,971    pair  socks 492  75 

2,466    leather  stocks , 308  25 

3,030    infantry  cap  plates 363  60 

560    artillery  cap  plates 156  80 


1,073  artillery  cockades  and  eagles 107  30 

301  gross  infantry  coat  buttons 255  85 

619  gross  infantry  vest  buttons 278  55 

45  gross  artillery  vest  buttons 56  25 

300  gross  overall  vest  buttons 150  00 


1,510  40 


847  95 


|27,058  30 


Geo,  Graham  to  J.  Langdon. 

Department  of  War,  August  5,  1815. 

Sir  :  I  am  directed  by  the  Acting  Secretary  of  War  to  request  that 
you  would  forward,  without  delay,  to  the  Accountant  of  this  depart- 
ment a  statement  of  all  the  debts  due  by  your  department,  designa- 
ting the  individuals  to  whom  they  are  due,  and  arranging  them  un- 
der the  several  heads  of  appropriation.  It  is  also  indispensably  neces- 
£ary  that  your  accounts  should  be  settled  up  ;  to  enable  you  to  dothis^ 
you  will  return  to  the  Accountant  the  vouchers  for  all  partial  pay- 
ments, or  advances  on  contraQts  ;  and  whenever  this  shall  be  done, 
money  will  be  immediately  placed  in  your  hands  to  discharge  all  claims 
against  your  department ;  at  least,  so  far  as  the  treasury  can  supply 
eurreat  money  at,  and  the  appropriations  will  justify. 

The  appropriations,  it  is  believed,  will  be  adequate  to  the  discharge 
of  all  ttuB  claims  against  your  department,  except  those  for  the  ord- 
nance aod  hospital  departments ;  and  measures  have  been  taken  to 
ffupply  them.     Your  prompt  attention  to  this  business  is  requested. 

I  hfivve  th^  honor  to  be,  very  respectfully,  your  ob't  servant, 

GEORGE  GRAHAM,  Chief  Clerk. 

ioiW^  Lang^ok,  Esq. , 

D(^puty  Qofjf^fjf^is^ary  of  Purchases. 
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Geo.  Graham  to  J.  Langdon. 

Dbpartmbnt  of  War,  October  21,  1815. 

Sir:  The  enclosed  letter  from  Mr.  Cushing,  respecting  a  claim  on 
your  department)  is  referred  to.     Thirty-five  thousand  dollars  have 
been  remitted  to  General  Bipley  to  discharge  the  old  claims  on  the 
Quartermaster's  department  within  his  military  department. 
I  have  the  honor  to  be,  very  respectfully,  your  ob't  servant, 

GEORGE  GRAHAM,  Chief  Clerk. 
John  Lanodon,  Esq., 

Portsmouth^  New  Hampshire. 


J.  Langdon  to  Geo.  Graham. 

Portsmouth,  October  26,  1815. 

Sir:  Your  letter  of  the  21st  instant  I  have  this  day  the  honor  to 
acknowledge  the  receipt  of,  enclosing  a  letter  from  Mr.  Cushing  to  the 
Secretary  of  War.  In  the  summer  of  1814  I  undertook  the  duty  of  the 
Quartermaster's  department  for  this  post,  hy  request  of  Mr.  Eustin 
and  (General  Dearborn  ;  under  my  direction  quarters  were  provided 
and  supplies  furnished  to  the  troops  stationed  here,  amounting  during 
the  fall  to  about  four  thousand  men,  the  disbursements  including  the 
repairs  of  fortifications,  officers,  transportation,  &c.,  amounted  to  about 
$33,000.  The  accounts  and  vouchers  were  forwarded  by  me  to  Mr. 
Eustis,  and  repeated  applications  made  to  him  for  funds,  which  I  was 
assured  when  I  undertook  the  duties  of  that  department  would  be 
immediately  placed  in  my  hands.  Not  one  dollar  has  been  received, 
by  which  means  I  am  personally  very  greatly  embarrassed,  and  in- 
diyidaals  of  whom  I  obtained  the  supplies  much  injured ;  of  this 
number  Mr.  Cushing  is  one,  he  having  committed  a  great  error  in 
mentioning  me  in  my  character  as  deputy  commissary.  I  have  also  a 
letter  this  day  from  Mr.  Eustis,  sayiug  that  General  Hipley  has  in 
his  hand8|10,000  for  the  demands  in  this  quarter.  It  would  be  a  great 
inconvenience  to  me  to  receive  so  small  a  part  of  the  amount  due  here. 
People  have  waited  so  long  that  every  one  would  considerhimself  equally 
entitled  to  pay.  Will  you  have  the  goodness  to  submit  the  subject  of 
this  letter  to  the  Secretary  of  War,  that  means  may  be  put  into  my 
hands  for  the  settlement  of  the  demands  in  question  ? 

I  have  the  honor  to  be,  very  respectfully,  your  ob't  servant, 

JOHN  LANGDON,  Jr. 

Gbo.  Graham,  Esq., 

War  Department^  City  of  Washington. 


J.  Langdon  to  the  Secretary  of  War. 

Portsmouth,  November  16,  1815. 

Sir:  Jacob  Eustis,  esq.,  assistant  deputy  quartermaster  general  for 
military  district  No.  1,  having  appointed  me  to  act  in  the  Quarter- 
master's  department  at  this  post,  disbursements  were  made  under  or- 
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ders  of  General  Dearborn  and  General  Chandler,  for  the  supply  and 
accommodation  of  the  troops  stationed  here  during  the  last  two  quar- 
ters of  the  year  1814,  and  until  the  31st  of  August,  1815,  to  the  amount 
of  |35,600.  Of  this  sum  ten  thousand  two  hundred  dollars  have  been 
received  by  me  from  General  Ripley,  in  treasury  notes,  bearing  date 
21st  October,  leaving  a  balance  of  $25,400,  required  to  close  the  ac- 
counts of  the  Quartermaster's  department  at  this  post  to  the  31st  Au- 
gust,' 1815,  inclusive ;  which  sum  I  take  the  liberty  to  request  that 
you  would  please  to  direct  to  be  placed  in  my  hands  for  that  purpose. 

I  have  the  honor  to  be,  with  perfect  respect,  your  most  ob't  servant, 

JOHN.LANGDON,  Jr. 

Hon.  W.  H.  Crawford, 

Secretary  of  War^  City  of  Washington. 

I  approve  this  requisition. 

EL.  W.RIPLEY, 
Maj.  Gen.  Commanding  2d  Departmeni, 


J.  Langdon  to  Secretary  of  War, 

Portsmouth,  N.  H.,  February  21, 1816. 

Sir  :  I  had  the  honor  on  the  16th  of  November  last  of  forwarding 
to  you  a  requisition,  approved  by  General  Ripley,  for  funds  necessary 
to  meet  the  demands  against  the  Quartermaster's  department  at  this 
post  up  to  the  31st  August  last,  a  very  large  proportion  of  which  has 
been  due  more  than  one  year.  As  cash  was  expected  in  every  instance, 
particularly  for  supplies  furnished  tbe  army  (about  4,000  men)  stationed 
here  in  the  fall  of  1814,  the  creditors  have  sustained  a  very  essential 
injury  in  remaining  so  long  a  time  unpaid,  and  are  now  very  pressing 
in  their  applications.  Permit  me  to  request  your  attention  to  this 
subject,  and  to  hope  that  funds  will  be  immediately  forwarded  agreea- 
ble to  my  requisition  herein  referred  to. 

I  have  the  honor  to  be,  with  the  most  perfect  respect,  your  ob't  serv't, 

JOHN  LANGDON,  Jr. 

Hon.  William  H.  Crawford, 

Secretary  of  War^  Washington. 


Geo.  Graham  to  J.  Langdon. 

Department  op  War,  March  9,  1816. 

Sir  :  A  warrant  has  been  issued  in  your  favor  for  twenty  thousand 
dollars,  the  amount  of  which  will  be  remitted  to  you  in  treasury  notes, 
to  be  applied  to  the  discharge  of  the  claims  against  the  Quartermas- 
ter's department.  The  claims  will  be  discharged  without  delay,  and 
your  accounts  immediately  returned  to  the  Accountant  of  this  depart- 
ment. If  the  amount  now  remitted  is  not  sufficient  to  discharge  all 
the  claims^  you  will  report  to  the  Accountant  such  claims  as  shall  re« 
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main  unpaid,  specifying  the  nature  of  the  claim,  the  amount,  and  the 
name  of  the  claimant. 

Tou  will  pay  due  attention  to  the  enclosed  communication  from  the 
Hon.  Mr.  Hale.  • 

I  have  the  honor  to  he,  very  respectfully,  your  oh't  servant, 

GEORGE  GRAHAM,  Chkf  a&rh. 
JoHK  Lanqbon,  Jr.,  Esq., 

Partsmouthy  New  Hampshire, 


Secretary  of  War  to  John  Langdon. 

War  Department,  ApH  9,  1822. 

Sir  :  I  have  received  your  letter  of  the  28th  ultimo,  on  the  suhject 
of  interest. 

I  cannot  authorize  the  allowance  of  any  amount  for  interest  paid, 
unless  the  expense  was  incurred  by  order  of  this  department. 
Very  respectfully,  your  obedient  servant, 

J.  C.  CALHOUN. 
John  Langdon,  Esq., 

Portsmouth^  New  Hampshire. 


A.  Stetson  to  J.   W.  Langdon. 

Boston,  December  10,  1822. 

Dear  Sir:  I  am  yet  without  pay  or  advantage  for  the  services  ren- 
dered the  government  in  time  of  the  late  war ;  the  interest  paid  on 
moneys  advanced  and  losses  sustained  on  treasury  notes  with  which  I 
was  paid  specie  advances,  took  from  me  all  government  allowed  for 
the  purchases  made.  Failing  to  obtain  indemnity  from  the  War 
Department,  I  have  petitioned  Congress  for  redress. 

Have  you  been  allowed  interest  where  you  advanced  money,  indem- 
nity for  loss  on  treasury  notes,  or  been  paid  for  services  rendered, 
other  than  those  of  a  deputy  commissary  of  purchases  ?  and  what  has 
been  allowed  you  for  purchases  ? 

If,  sir,  you  will  have  the  goodness  to  answer  these  inquiries  by  re- 
turn of  mail,  or  so  soon  afterwards  as  with  convenience  you  can,  giv- 
ing me  the  amount  of  interest  paid  to  you,  and  indemnity  allowed  for 
loss  on  treasury  notes,  you  will  very  much  oblige  me,  as  I  want  all 
the  precedents  I  can  obtain  to  enforce  my  claim  ;  and  I  want,  also,  the 
amount  which  has  been  allowed  to  you  for  extra  services,  or  for  services 
rendered  other  than  those  of  purchasing  commissary,  and  what  those 
services  are  which  have  been  compensated.  I  contend  that  when  we 
had  paid  for  the  supplies  purchased  and  rendered  the  necessary  ac- 
counts, the  duty  was  done  for  which  the  compensation  of  deputy  com- 
missary was  provided  for  by  law,  and  that  by  law  we  were  entitled  to 
acommisson  of  two  and  a  half  per  cent,  on  our  purchases,  unless  the 
percentage  exceeded  $2,000  a  year  for  the  time  we  were  in  office.  That 
the  drawing  out  of  materials  which  had  been  bought  and  delivered  to 
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the  storekeeper,  making  the  clothing  and  preparing  materials  for  the 
use  of  the  army,  the  superintending  the  public  stores,  taking  care  of 
the  public  property,  and  making  gf  the  issues,  were  no  more  enjoined 
by  law  on  the  deputy  commissaries  of  purchase  than  on  other  officiBrs. 
That  the  percentage  was  never  intended  to  compensate  for  such 
services. 

I  find  by  the  late  newspapers,  the  commissary  at  Pittsburg,  Mr. 
Foster,  in  an  action  brought  against  him  by  government,  has  recov- 
ered his  claim  for  moneys  advanced,  loss  on  treasury  notes,  and  pay  as 
special  issuing  commissary,  which  items  correspond  with  those  of 
which  my  claim  is  formed.  I  have  written  to  Mr.  Foster  to  transmit 
to  me  a  statement  of  his  case  and  claim. 

I  have  also  required  of  the  government  to  make  up  my  pay  for  pur- 
chases to  the  $2^000  per  annum,  the  accountant  having,  for  the  last 
part  off  the  time,  reduced  it  to  what  the  percentage  for  the  time 
amounted  to^  while  the  percentage  on  my  purchases  for  the  first  two 
years  of  the  war  would  have  yielded  eight  or  ten  thousand  dollars  per 
annum. 

Any  other  information  within  your  reach  which  will  favor  a  just 
issue  to  my  claim,  will  be  thankfally  received  by  your  friend  and 
humble  servant, 

AMASA  STETSON. 

Hon,  John  W.  Langdon, 

Late  V.  S,  Deputy  Commissary  of  Purchases. 


A,  Stetson  to  John  Langdon. 

Boston,  September  22,  1824. 

Dear  Sir:  Your  letter  of  the  21st  ultimo  has  been  received,  and 
would  have  been  earlier  answered  but  for  my  absence  and  indisposition. 

The  items  of  my  claim  allowed  by  Congress  were,  first,  moneys  ad- 
vanced as  interest  on  loans  obtained  for  account  of  government ;  second, 
interest  on  a  warrant  which  was  issued  in  my  favor  for  a  balance  found 
due  to  me  on  settlement,  from  the  time  issued  until  it  was  paid ;  and, 
thirdly,  an  inconsiderable  sum  in  payment  for  services  rendered,  other 
than  those  which  as  purchasing  commissary  it  was  my  duty  to  per- 
form, together  amounting  to  about  half  the  sum  claimed,  and  not  more 
than  a  third  of  the  amount  which,  in  justice,  I  was  entitled  to. 

That  you  may  succeed  in  obtaining  justice  bettor  than  I  have  been 
yet  able  to  do.  is  the  wish  of  your  friend  and  humble  servant, 

AMASA  STETSON. 

J.  Langdon,  Es(j[. 

P.  S.  Your  Mr.  Bartlett  and  Governor  Bell,  to  whom  I  feel  much 
indebted,  will  understand  this  business ;  in  them  you  will  find  able 
advocates,  so  far  as  you  satisfy  them  your  claim  is  well  founded ^ 
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S.  Bell  to  J.  Langdon. 

Chester^  May  29,  1826. 

Sib  :  Soon  after  my  arrival  at  Washington  in  December  last,  I  called 
at  tbe  War  Department  on  the  subject  of  your  claim  upon  the  govern- 
nient,  and  found  that  no  disposition  existed  to  depart  in  the  smallest 
degree  from  the  principles  before  applied  to  your  demand.  Nothing, 
therefore,  remains  to  be  done  but  to  apply  to  Congress  by  petition.  I 
cannot  speak  confidently  as  to  the  result  of  such  application,  but  think 
it  may  be  advisable  to  make  the  attempt  whenever  you  can  find  it  con- 
venient for  you  to  be  at  Washington.  Several  claims  of  a  character 
in  some  respects  similar  to  yours  were  presented  at  the  late  session,  but 
no  decision  was  had  upon  them.  These  applications  will  be  renewed 
at  the  next  session,  and  the  principles  which  will  be  adopted  in  rela- 
tion to  them  will  become  the  rule  for  deciding  upon  future  applications. 

I  am,  very  respectfully,  your  obedient  servant, 

SAMUEL  BELL. 

Hon.  John  Langdon. 


8,  Bed  to  J.  Langdon. 


Washington,  December  25,  1832. 

Dbab  Sir  :  I  have  had  the  papers  mentioned  in  your  letter  with  me 
at  every  previous  session  of  Congress  since  I  received  them.  I  did  not 
bring  them  with  me  at  this  session  from  a  CQUViction  that  the  great 
mass  of  business  left  unfinished  at  the  last  session,  with  the  shortness 
of  the  present,  and  the  very  important  subjects  of  a  public  nature 
v;hich  would  be  brought  before  us,  must  preclude  all  probability  of 
acting  definitely  upon  your  claim. 

By  presenting  the  subject  at  an  early  stage  of  the  next  session,  a  de- 
cision  may  be  had  upon  it. 

Very  respectfully,  your  obedient  servant, 

SAMUEL  BELL. 


8.  Bdl  to  J.  Langdon. 


Chester,  December  26,  1836. 

Dear  Sir  :  Agreeably  to  the  request  in  your  letter  of  the  20th  inst., 
I  enclose  the  papers  relative  to  your  claim  on  the  government  formerly 
committed  to  my  care,  and  hope  you  may  succeed  in  obtaining  justice 
from  a  rich  if  not  a  grateful  country. 

With  sentiments  of  respect  and  esteem,  your  obedient  servant, 

SAMUEL  BELL. 

Hon.  John  Langdon. 
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Third  Auditor  to  Committee  on  Claims. 

Treasury  Department, 
Third  Auditor' 8  Office,  January  IT,  1854. 

Sir  :  I  have  the  honor  to  state,  that  oq  the  20th  of  January,  1853, 
the  account  and  letters  of  John  Langdon  in  reference  to  his  claims 
growing  out  of  the  discharge  of  his  duties  as  deputy  commissary  of 
purchases  at  Portsmouth,  iNew  Hampshire,  during  the  last  war  with 
Great  Britain,  were  transmitted  to  this  office  by  the  Hon.  B.  J. 
Bowie,  chairman  of  the  Committee  on  Claims,  of  the  House  of  Rep- 
resentatives, with  a  request  for  a  report  upon  the  facts  alleged  by  Mr. 
Langdon. 

In  the  letter  which  accompained  these  papers  it  is  stated  that  'Hhe 
committee  would,  at  the  same  time,  be  pleased  to  receive  any  sugges- 
tion in  regard  to  the  extent  of  said  claims,  if  based  upon  the  follow- 
ing general  principles^  which  seem  to  have  governed  in  other  similar 
cases  : 

''1st.  Interest  on  money  advanced  by  him  for  the  use  of  the  United 
States. 

'^  2d.  Commission  on  amount  of  money  borrowed  or  advanced  on 
his  own  security  for  the  use  of  the  United  States  at  the  rate  allowed 
in  analogous  cases. 

'^  3d.  Compensation  for  services  in  quartermaster's  or  other  branch 
of  the  public  service  not  within  the  scope  of  his  proper  duty  as  com- 
missary of  purchases. 

'^  4th.  An  allowance  for  superintending  and  issuing  clothing  or 
other  supplies  not  embraced  in  his  legitimate  duty  as  purchasing  com- 
missary. 

'^  6th.  Loss  on  treasury  notes  paid  to  him  on  treasury  warrants  in 
lieu  of  specie  or  other  par  funds  advanced  by  him  for  the  use  and 
benefit  of  the  United  States. 

^' 6th.  Commission  at  the  usual  rate  upon  supplies  purchased  by 
him,  for  which,  if  any,  the  bills  were  rendered  to  the  War  Depart- 
ment as  unpaid  for  the  want  of  funds  in  his  hands,  but  subsequently 
paid  at  the  department." 

A  report  having  been  requested  by  Mr.  Eichard  Burgess,  in  rela* 
tion  to  this  case,  I  have  the  honor  to  inquire  whether  the  committee 
now  desire  information  on  the  points  indicated  on  the  preceding  page, 
and  to  state  that  such  a  report  as  is  required  will  be  prepared  with  as 
little  delay  as  may  be  consistent  with  due  attention  to  the  other  urgent 
business  now  before  the  office. 

With  great  respect,  your  most  obedient  servant, 

F.  BURT,  Auditor. 

Hon.  A.  P.  Edqerton, 

Chairman  of  the  Committee  of  Otaims^  H.  B. 
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Third  Auditor's  Report. 

Trbasxtby  Department, 
Third  Auditor* a  Office^  April  4,  1854. 

Sir  :  Oq  the  2l8t  of  January,  1853,  a  letter  was  received  by  my 
predecessor  in  this  office  from  the  Hon.  Richard  J.  Bowie,  chairman 
of  the  Committee  on  Claims  of  the  House  of  Bepresentatives,  dated 
on  the  preceding  day,  with  numerous  accompanying  papers. 

After  mentioning  that  the  account  and  letters  of  John  Langdon,  in 
reference  to  his  claims  growing  out  of  the  discharge  of  his  duties  aa 
deputy  commissary  of  purchases  at  Portsmouth,  New  Hampshire, 
during  the  last  war  with  Great  Britain,  have  been  referred  to  the 
Committee  of  Claims,  his  letter  proceeds  to  inform  me  that  the  same 
are  transmitted  to  this  office  '^  for  a  report  upon  the  facts  alleged  by 
Mr.  Langdon ;"  and  that  ^^  the  committee  would,  at  the  same  time, 
be  pleased  to  receive  any  suggestion  from  me  in  regard  to  the  extent 
of  claims,  if  based  upon  the  foUo^ng  general  principles,  which  seem 
\o  have  governed  in  other  similar  cases : 

"1st.  Interest  on  money  advanced  hj  him  for  the  use  of  the  United 
States. 

^'2d  Commission  on  amount  of  money  borrowed,  or  advanced  on 
bis  own  security,  for  the  use  of  the  United  States  at  the  rate  allowed 
in  analogous  cases. 

'^  3d.  Compensation  for  services  in  quartermaster's  or  other  branch 
of  public  service  not  within  the  scope  of  his  proper  duty  as  commis- 
sary of  purchases. 

"4th.  An  allowance  for  superintending  and  issuing  clothing  or 
other  supplies  not  embraced  in  his  legitimate  duty  as  purchasing  com- 
missary. 

"  5th.  Loss  on  treasury  notes  paid  to  him  on  treasury  warrants  in 
lieu  of  specie  or  other  par  funds  advanced  by  him  for  the  use  and  bene- 
fit of  the  United  States. 

"  6th.  Commission  at  the  usual  rate  upon  supplises  purchased  by 
him,  for  which,  if  any,  th^  bills  were  rendered  to  the  War  Depart- 
ment as  unpaid  for  the  want  of  funds  in  his  hands,  but  subsequently 
paid  at  the  War  Department. 

It  is  deemed  proper,  if  not  necessary,  to  premise  on  the  subject, 
that  before  the  establishment  of  the  office  of  the  Third  Auditor,  on 
the  3d  March,  1817,  all  accounts  of  the  War  Department  had  to  be 
examined  and  settled  by  the  accountant  and  additional  accountant  of 
that  department ;  and  had,  after  the  settlement  thereof,  to  be  filed 
for  preservation  in  the  office  of  the  Register  of  the  Treasury. 

Subsequent  to  the  establishment  of  the  office  of  the  Third  Auditor, 
it  became,  by  law,  the  depository  of  all  accounts  audited  and  settled 
in  it ;  and  the  duty  of  auditing  and  settling  all  outstanding  accounts 
of  the  War  Department,  originating  prior  to  the  1st  of  July,  1815, 
devolved  upon  the  Third  Auditor.  In  the  investigation  after  the  3d 
March,  1817,  of  claims  and  accounts  so  originating,  it  frequently  be- 
came requisite  to  have  recourse  to  the  accounts  and  vouchers  of  dis- 
bursing officers  on  duty  during  the  war  with  Great  Britain,  which  had 
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been  settled  and  filed  away  in  the  office  of  the  Register  of  the  Treasurji 
as  aforesaid  ;  and^  as  occasion  demanded,  matiy  of  them  were  borrowed 
for  use  in  the  office  of  the  Third  Auditor,  and  remained  in  it  at  the 
time  the  Trearury  building  was  burnt,  and  th'^s  escaped  destruction, 
although  the  settled  accounts  and  vouchers,  enerally,  of  the  War 
Department,  were  then  consumed. 

Amongst  the  number  thus  saved,  accounts  and  vouchers  of  Mr. 
Langdon,  relating  to  his  transactions  during  the  3d  and  4th  quarters 
of  1812,  and  Ist  quarter  of  1813,  which  formed  the  basis  of  the  fir«t 
and  second  settlements  with  him,  have  been  ibund ;  but  those  ren- 
dered by  him  connected  with  eleven  subsequent  settlements  are  ( ^' 
missing,  and  were  doubtless  destroyed  at  the  conflagration  befo^ 
alluded  to. 

Under  circumstance  like  these,  such  information  as  the  office  might 
still  possess  pertinent  to  the  call  you  have  made  upon  it,  could  be  dis- 
covered only  by  very  extensive  and  tedious  searched,  both  in  its  money 
and  correspondence  records  and  files,  and  in  congressional  documents; 
and  the  accountant  by  whom  these  tearches  were  to  have  been  prose- 
outed,  and  this  report  to  have  been  prepared,  had  charge  of  a  distinct 
branch  of  the  duties  of  the  office,  demanding  all  his  time,  and  una- 
voidably subjecting  him  to  continual  interruptions.  Hence  it  was  im 
practicable  to  have  the  report  prepared  before  the  adjournment  of 
Congress  on  the  3d  of  Marcn,  1863.  Then  came  on  a  change  of  the 
administration,  and  of  the  head  of  this  bureau^  and  a  complete  reor- 
ganization of  the  entire  establishment^  about  and  under  which  every 
one  attached  to  it  was  laboriously  engaged  during  the  ensuing  sum- 
mer and  fall.  In  December,  1853,  the  accountant  having  charge^  of 
this  case  died,  after  a  long  illness  of  more  than  two  months,  in  which 
this  office,  and,  I  may  add,  the  public  service,  sustained  a  severe  loss; 
for  he  was  an  officer  of  remarkable  ability,  industry,  and  integrity, 
added  to  an  experience  of  almost  forty  years.  In  fact,  it  was  not  until 
some  time  after  his  death  that  I  was  aware  at  all  of  Mr.  Bowie's  re- 
quest for  a  report  upon  the  claim  ;  and  Mr.  Gunton's  duties  having 
necessarily  devolved  upon  an  accountant  of  far  less  experience, 
taken  from  another  division  of  the  office,  and  subject  to  the  same 
interruptions  as  his  predecessor,  has  unavoidable  caused  the  delay  in 
complying  with  a  similar  request  contained  in  your  letter  of  the  19th 
January  last. 

The  papers  transmitted  with  your  letter  consist  of  an  account  of  Mr. 
Langdon,  with  unauthenticated  copies  of  vouchers  as  to  sundry  pay- 
ments of  interest ;  a  letter  from  him  to  the  Hon.  C.  W.  Peaslee, 
dated  February  26,  1852  ;  a  copy  of  a  letter  from  Mr.  Langdon  to 
Judge  Talmadge,  dated  November,  1844  ;  four  letters  from  Callender 
Irvine,  commissary  general,  to  Mr.  Langdon,  respectively  dated 
August  17,  1813,  October  14,  1813,  November  24,  1814,  and  25th 
November,  1814  ;  two  letters  from  Amasa  Stetson  to  Mr.  Langdon, 
severally  dated  December  10,  1822,  and  September  22,  1824  ;  three 
letters  from  the  Hon.  Samuel  Bell  to  Mr.  Langdon,  dated,  severally. 
May  29,  1826,  December  25,  1832,  and  December  26, 1836  ;  copies  of 
sundry  letters  appearing  to  have  been  written  by  the  accountants  of 
the  War  Department  on  the  9th  May,  1814, 8th  September,  1814, 7th 
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November,  1815,  22d  February,  1815,  8th  March,  1815,  2l8t  March, 
1815,  11th  April,  1815,  3d  July,  1815,  28th  July,  1815,  and  23d 
August,  1815,  to  Mr.  Langdon,  as  to  settlemeuts  of  his  accounts;  and 
a  copy  of  a  letter  from  the  Treasurer  of  the  United  States,  dated  21st 
February,  1815,  to  Mr.  Langdon,  as  to  an  enclosed  draft  on  the  com- 
missioner of  loans,  for  $125,000,  receivable  in  Treasury  notes. 

In  the  account  of  Mr.  Langdon,  the  United  States  are  debited  to 
him  as  follows  : 
1813. 
July  23.  To  interest  paid  Jas.  Bundlet,  vouch- 
ers Nos.  1  and  2 $437  83 

To  interest  paidH.  &  A.  Ladd,  vouch- 
ers Nos.  3  and  4 107  24 

June  9.  To  interest  paid  W.  B.  Gray,  voucher 

No.  5 60  69 

1816. 

Oct.  21.  To  interest  paid  Jno.  Darling,  vouch- 
er No.  6 72  64 

1814. $678  40 

Mar.  31.  To  interest  on  |83,704,  from  date  to 

May  26, 66  days^  being  the  balance 
of  his  account  first  quarter  1814, 

per  voucher  No.  11 770  57 

To  interest  on  the  balance,  |33,704, 

to  June  30,  68  days 376  74 

1,147  31 

To  interest  on  $76,025  80,  per  ad- 
justment of  his  accounts  2d  quarter 

1814,  for  which  a  warrant  was  is- 
sued, and  which  remained  unpaid 
to  the  21st  March,  1815^  when  the 
warrant  was  withdrawn  and  a  new 
one  issued,  which  was  paid  in 
Treasury  notes,  then  at  a  discount  • 
of  15  per  cent.,  and  received  by 
him  at  tlie  above  date,  264  days, 

per  vouchers  Nos.  1^  2,  3,  and  5....  3,299  95 
To  interest  on  $53,514  74,  balance 
of  his  accounts  3d  quarter  1814, 
per  adjustment,  for  which  a  war- 
rant was  issued  as  above ;  no  re- 
mittance received  until  March  21, 

1815,  as  above,  172  days,  vouchers 

Nos.  4and5 1,513  07 

To  interest  on  $7,746  78,  balance 
per  adjustment  of  his  accounts  4th 
quarter  1814,  vouchers  Nos.  2  and  7.  114  61 
Mar.  31.  To  interest  on  $36,143,  per  adjust- 
ment of  accounts  Ist  quarter  1815, 
to  September  30,  6  months,  vouch- 
ers Nos.  6  and   12 1,084  29 
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1814 

June  30.  To  interest  on  |10,877  87,  per  ad- 
justment 2d  quarter  1815  to  Octo- 
W  25,  117  days,  voucher  No.  8...     |209  21 

$6,221  13 

To  3  years'  services  as  issuing  com- 
missary, observing  that  the  duties 

of  the  quartermaster's  department, 
so  far  as  regards  transportation, 
were  performed  by  him  two  years 
previous  to  his  appointment  as  as- 
sistant deputy  quartermaster  gen- 
eral without  any  compensation — 
adding  that  he  claims  the  pay  of 
issuing  commissary,  which  has 
been  allowed  to  Mr.  Stetson,  dep- 
uty commissary,  of  Boston,  and  Mr. 
Tracy,  of  Connecticut — he  charges 
$1,200  per    annum,   they  pay    of 

commissary  of  issues,  3  years 3,600  00 

1816. 
Jan.  1.  To  his  compensation  as  deputy  com- 
missary of  purchases,  from  March 
31st,  to  date,  (3  quarters  of  a  year,) 
the  commission  upon  his  purchases, 
as  prescribed  by  law,  having  ex- 
ceeded $2,000  per  annum  during 
his  term  of  office,  but  during  the 
last  three  quarters  amounting  to 
only  $304  83,  the  sum  allowed 
him — the  law  allowing  2^  per  cent, 
on  purchases  not  to  exceed  $2,000 
per    annum,  during    the  term  of 

office...: 1,500  00 

Deduct  amount  allowed 304  83 

1,195  17 

Credit:  12,842  01 

August.  Sum  allowed  as    interest    on  James 

Rundlet's  contract,  included  in  the 
above  statement 3,018  87 


9,823  14 


At  foot  of  the  account  Mr.  Langdon  has  stated  that  he  also  claims 
interest  on  interest  paid  by  him  as  per  vouchers  from  time  of  pay- 
ment; upon  interest  on  warrants  issued  by  the  Secretary  of  War, 
whilst  suspended,  for  want  of  funds  ;  also  on  the  interest  upon  all 
other  liquidated  balances,  from  the  time  of  settlement  of  his  accounts, 
and  upon  additional  compensation  considered  as  due  on  the  settlement 
of  his  accounts. 
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Ist  Claas  of  Charges  for  Interest. 

For  mach  information  having  an  important  bearing  on  these  gen- 
erally, permit  me  to  refer  you  to  the  report  made  by  my  predecesfior 
on  the  15th  Febraary,  1844,  as  to  the  claim  prefierred  by  the  before 
named  James  Rundlet,  and  to  the  report  of  the  Committee  of  Claims 
of  the  Senate  in  relation  thereto,  both  of  which  are  printed  and  may 
1)6  seen  in  thevolame  containing  Document  No.  268,  Ist  Session,  28th 
Congress. 

And  it  may  be  well  here  to  invite  attention  to  that  part  of  the  state- 
ment of  Mr.  Bundlet,  commencing  on  the  bottom  line  of  page  6  of 
the  document,  wherein  he  has  declared  that  'Mt  was  the  practice  of 
Hr.  Langdon,  the  deputy  commissary  of  purchases,  to  send  to  my 
store  almost  daily  for  whatever  he  wanted  in  the  clothing  line,  and 
at  the  expiration  of  a  few  weeks  or  months,  or  whenever  he  wanted  to 
make  a  requisition  for  funds^  to  get  my  accounts  in  dupticaie  receipted^ 
and  send  them  on  to  the  War  De  partment^  giving  me  his  note  or  due- 
bin  for  the  amount;"  and  to  observe,  that  if  the  accountant  of  the 
War  Department  had  known  of  such  a  practice  on  the  part  of  Mr. 
Langdon  as  is  here  disclosed,  no  settlements  could,  without  a  viola- 
tion of  the  rules,  have  been  made  of  his  accounts,  nor,  consequently, 
ooald  balances  have  been  declared  as  due  to  him.  The  destruction 
of  the  chief  of  his  accounts  and  vouchers  render  any  ascertainment  in 
this  office  of  the  whole  extent  of  his  dealings  with  Mr.  Bundlet  im- 
practicable ;  but  the  papers  on  which  the  latter  founded  his  charges 
for  interest,  as  described  in  the  aforesaid  document,  and  wherein  the 
balances  only  are  specified,  evince  that  such  dealings  must  have  been 
very  large  in  amount ;  and  they  indicate,  too,  that  no  interest  was 
payable  unless  allowed  by  the  United  States.  The  pr&ctice  adverted 
to  is,  besides,  not  shown  to  have  been  limited  to  transactions  with  Mr. 
Ran  diet ;  nor  is  it  manifested  that  the  purchases  of  him  and  others, 
on  credit,  by  Mr.  Langdon,  were  not  made  at  prices,  in  the  fixing  of 
which  the  sellers  took  into  consideration  the  risk  of  the  delay  in  pro- 
curing payments  for  them. 

Information  with  regard  to  purchases  on  credit,  and  to  the  want  of 
funds,  appears  to  have  been  communicated  to  Mr.  Langdon  in  the  be- 
fore mentioned  letters  from  the  Commissary  General ;  and  Mr.  Lang- 
don is  shown  to  have  been  early  apprised  by  the  accountant  of  the 
War  Department  that  no  charges  for  interest  would  be  allowable. 

The  preceding  remarks  are  intended  to  apply  to  the  interest  charges 
generally.     Notice  will  now  be  taken  of  them  in  detail. 

Charg'i  of  $437  83,  per  vouchers  1  and  2. 

Voucher  No.  1  purports  to  be  a  copy  of  a  promissory  note  given  by 
Hr.  Langdon  on  the  11th  of  December,  1812,  to  Mr.  Bundlet,  for 
$11,653  91^,  ''  the  balance  of  his  account  for  goods  purchased  for  use 
of  the  United  States,"  no  time  of  payment  mentioned  therein  ;  copies 
of  receipts  appear  on  the  back,  one  for  $1,000,  dated  March  1st,  and 
the  other  for  the  balance  of  $7,653  94  and  for  $339  70  interest, 
dated  26th  July,  1813.    Voucher  No.  2  purports  to  be  a  receipt  of 
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the  latter  date,  from  Mr.  Kundlet,  for  $98  13,  expressed  to  be  "  for 
interest  on  money  loaned  him  (Mr.  Langdon)  for  use  of  government/' 

Charge  of  |107  24,  per  vouchers  3  and  4. 

Voucher  3  appears  to  be  a  copy  of  an  account  of  H.  &  A.  Ladd, 
dated  October  16,  1812,  against  Mr.  Langdon,  as  deputy  commissary, 
for  209  pieces  of  ravens  duck,  amounting  to  $3,762,  whereon  is  re- 
marked, '^  paymeilt  within  twenty  days  per  agreement ;"  at  the  foot 
is  a  receipt  thus:  *' Received  payment  December  31,  1812,  by  his 
acceptance,  payable  February  IT,  1813."  In  this  account  interest  is 
charged  20  days  from  October  15,  1812,  to  February  17, 1813, 105 
days,  amounting  to  |6,584.  Voucher  4  appears  to  be  a  copy  of  an 
order  dated  January  11,  1813,  of  H.  &  A.  Ladd  on  Mr.  Langdon  as 
deputy  commissary,  in  favor  of  Samuel  Chauncy  for  $2,306,  for  value 
received  in  duck  and  sheeting  for  the  use  of  the  United  States.  Upon 
this  is  endorsed  payments  of  $500,  each  on  March  5  and  April  7, 
1813,  and  on  the  21st  of  July  of  the  same  year  a  final  payment  of 
|1,306  principal,  and  $41  40  for  interest,  the  draft  being  in  part  pay 
for  duck  sold  October  15,  1812. 

Charge  of  $60  69,  per  voucher  5. 

Which  is  a  receipt  in  favor  of  Mr.  Langdon  as  deputy  commissary, 
dated  June  9,  1814,  for  $3,606  45,  by  William  R  Gray,  expressed 
to  be  for  balance  of  the  note  of  the  former,  dated  March  22,  1814,  for 
Russia  sheetings  purchased  on  account  of  the  United  States,  including 
$60  69  ior  interest. 

Charge  of  $72  6t,  per  voudier  6. 

Which  is  a. copy  of  a  due-bill  of  Mr.  Langdon  to  Joshua  Darling, 
dated  March  2,  1814,  for  $508  65,  for  stockings  and  socks  received 
of  him  on  account  of  the  United  States,  and  payable  to  him  or  order 
ninety  days  thereafter,  to  which  is  the  following  **  Note :  Mr.  L. 
offers  to  pay  the  above  note,  which  offer  he  says  he  has  repeatedly 
made  in  treasury  notes,  with  interest  after  the  time  they  came  into 
his  possession,  say  March  21,  1815. 

JOSHUA  DARLING. 

^'  Received  of  John  Langdon,  jr.,  seventy-two  dollars  and  fourteen 
cents,  as  interest  due  on  tnis  obligation,  and  which  the  said  Darling 
is  not  to  refund,  even  if  the  government  refuses  payment  to  said 
Langdon. 

JOSHUA  DARLING. 

From  the  correspondence  records  of  Accountant  of  the  War  De- 
partment preserved  in  this  office,  it  appears  that  on  settlement  of  Mr. 
Langdon's  accounts  for  the  2d  quarter  of  1813,  he  was  informed  that 
charges  for  interest  paid  were  a  second  time  deducted,  so  that  at  an 
early* period  he  was  aware  that  he  had  no  authority  to  bind  the  United 
States  for  the  payment  of  interest  on  his  purchases  or  disbursements, 
and  that  such  charges  would  not  be  passed  to  his  credit  on  the  settle- 
tlement  of  his  accounts. 

From  June  1812,  when  he  commenced  the  performance  of  his  duties 
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as  deputy  commissary  of  pnrcliases  until  the  final  settlement  of  his 
accounts  as  such  in  1817,  as  appears  by  an  examination  of  his  ac- 
connts  made  prior  to  their  being  barnt  in  1833^  the  only  charges  made 
by  him/or  interest  were  the  following  : 

For  interest  on  H.  &  A.  Ladd's  bill  for  sixty  pieces  of  duck, 

for  106  days I |23  00 

For  ditto  on  H.  &  A.  Ladd's,  for  209  pieces  of  duck,  for  105 

days 65  84 

$88  94 
Instead  of  the  |107  24,  now  claimed,  and  no  attempt  appears 
to  be  made  to  account  for  the  discrepancy  ;  nor  is  there 
any  proof  that  the  papers  upon  which  the  charges  are 
founded  are  true  copies  from  the  original.  Also,  for 
interest  due  J,  Bundlet  on  contract  with  him  for  cloth  3,018  87 


The  rule  established  by  the  Secretary  of  War  in  such  cases,  by  re- 
peated decisions,  was,  that ''  no  account  for  interest  would  be  allowed 
unless  the  expense  was  incurred  by  order  of  the  War  Department," 
and  under  it,  as  before  remarked,  all  the  above  items  were  disallowed. 

Subsequently,  however,  upon  another  application,  the  Secretary  of 
War,  on  the  7th  of  May,  1817,  allowed  the  item  of  |3,018  87  due  J. 
Bundlet,  not  as  interest  in  the  sense  of  the  items  due  H.  &  A.  Ladd, 
but  because  in  two  contracts  entered  into  by  Mr.  Langdon  with  J. 
Bundlet  on  the  26th  of  February  and  10th  of  March,  1814,  for  the 
purchase  on  account  of  the  United  States  of  a  large  quantity  of  blue 
cloth  and  kerseys,  it  is  stipulated  ''that  if  funds  are  not  furnished 
within  thirty  days  from  the  delivery  of  the  cloth,  there  shall  be  cm 
much  added  to  the  price  of  the  doth  as  shall  amount  to  the  iniereat  for 
the  time  payment  is  delayed  after  thirty  days  from  the  delivery  of  the 
cloth  ;"  and  the  Secretary's  decision  was,  that  ''  Mr.  Bundlet  should 
be  paid  agreeably  to  the  contract."  Mr.  Langdon  was  accord- 
ingly allowed  this  item  in  the  settlement  of  his  accoants  on  the 
13th  of  May,  1817,  and  the  money  was  remitted  to  him  by  the  Trea- 
surer of  the  United  States. 

Mr.  Langdon's  accounts  were  finally  settled  in  November,  1817, 
and  from  none  of  the  letters,  papers,  or  accounts,  now  within  reach 
of  examination,  does  it  appear  that  up  to  that  time  he  had  any  other 
claim  for  interest  on  the  United  States.  In  the  absence  of  any  satis- 
factory explanation,  his  present  charge  of  $437  83  for  interest  paid  J. 
Bandlet  appears  to  me  to  be  irreconcilable  with  the  fact  ot  his  early 
presentation  and  constant  prosecution  of,  until  paid,  of  the  item  of 
$3,018  87  for  what  he  charged  as  interest  paid  to  the  same  man,  J. 
Bundlet,  upon  a  similar  transaction.  Nothing  further  appears  to 
have  been  heard  of  his  claim  for  interest  until  the  12th  of  March, 
1822,  on  which  day  he  appears  to  have  enclosed  his  present  claim  to 
the  late  Third  Auditor,  Peter  Hagner,  esq.,  for  allowance  and  pay- 
ment. On  the  25th  of  the  same  month,  the  receipt  of  the  claim  was 
acknowledged,  in  which  it  was  described  as  ''an  account  for  interest 

Bep.  C.  C.  210 4 


50  NKHEMIAU  B.  NOBTHBOP. 

accruing  on  clothing  supplied  in  the  late  war/'  and  he  was  informed 
that  '*  the  decision  of  the  former  Secretary  of  War  on  claims  for  inter- 
est similar  to  his,  that  in  no  case  was  interest  to  be  allowed,  unless  it 
had  been  incurred  by  his  order  and  authorized  by  him,  forbade  the 
allowance  of  his  claim^  and  the  papers  were  therefore  returned." 

On  the  28th  of  the  same  month  Mr.  Langdon  appears  again  to  have 
applied  to  the  Hon.  J  C.  Calhoun,  the  Secretary  of  War,  for  the  al- 
lowance of  this  same  interest,  and  his  written  appeal  at  considerable 
length  is  remarkable  for  its  point  and  vigor  ;  but  the  Secretary,  not 
withstanding,  on  the  9th  of  April,  1822,  addressed  Mr.  Langdon  at 
Portsmouth,  N.  H  ,  the  following^  refusing  to  allow  it,  to  wit: 

Sir  :  I  have  received  your  letter  of  the  28th  ultimo  on  the  subject  of 
interest.  I  cannot  authorize  the  allowance  of  any  account  for  interest 
paid,  unless  the  expenses  were  incurred  by  order  of  the  Department. 

tl.  O.  v>. 

The  claim  was  again  presented  to  Mr.  Calhoun  on  the  23d  day  of 
the  same  month  by  the  Hon.  Wm.  Plummer,  jr.,  of  the  House  of  Rep- 
resentatives, and  again  disallowed  by  the  Secretary  on  the  30th,  his 
decision  being  as  follows : 

"In  this  case  the  distinction  between  the  authority  of  the  War  De- 
partment required,  before  an  allowance  can  be  made,  and  that  suppos- 
ed already  to  exist,  by  the  fact  that  the  accounts  and  vouchers  of  Mr. 
Langdon  have  been  allowed,  on  which  the  interest  is  charged,  c<:)n- 
sists  in  this :  That  authority  is  wanting  in  Mr.  Langdon  to  purchase 
the  identical  articles  on  a  credit,  or  without  having  the  funds  in  his 
hands,  and  authorizing  the  allowance,  consequettly,  of  interest-,  as 
nosuchauthority  is  produced,  the  claim  cannot  be  allowed.   J.  C,  C." 

It  would  appear,  then,  that  no  more  than  $88  94,  the  amount  re- 
ceived by  H.  &  A.  Ladd,  on  account  of  their  bill  for  the  purchase  of 
duck,  was  paid  by  Mr.  Laogdon  for  interest,  before  he  became  official- 
ly aware  that  it  would  not  be  allowed  in  the  settlement  of  his  accounts 
at  the  Treasury,  and  any  equitable  consideration  favorable  to  an  al- 
lowance to  him  of  this  amount,  would  not  apply  to  the  subsequent 
items  presented  for  the  first  time  years  after  the  final  settlement  of 
his  accounts. 

2d  Class  of  Charges  for  Interest. 

These  are  for  interest  upon  the  balances  reported  to  have  been  found 
due  him  by  the  accounting  officers  of  the  Treasury  on  settlement  of 
his  accounts  for  the  Ist,  2d,  3d,  and  4th  quarters  of  1814,  and  the  Ist 
and  2d  quarters  of  1815,  to  periods  when  it  is  alleged  the  amounts  were 
remitted  him  by  the  Treasury,  and  the  vouchers  are  copies  of  official 
letters  of  the  accountants,  advising  him  of  the  settlements,  and  one 
of  the  Treasurer  covering  a  remittance  of  125,000  dollars.  The  in- 
terest thus  claimed  amounts  altogether  to  $6,221  13.  It  appears, 
however,  that  he  has  left  out  of  view  the  instances  where  the  balances 
were  against  him,  as  will  be  seen  by  the  following  statement  made 
up  from  the  records  ;  the  first  accounts  rendered  by  him  being  for  the 
3d  and  part  of  the  4th  quarters  of  1812. 
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^aiement  showing  the  dates  of  receipt  and  settlement  of  the  accounts 
of  John  Langdony  jr, ,  Deputy  Commissary  of  Purchases,  and  the 
balances  found  due  to  him  and  the  United  States,  respectively. 

1812. 

3d  aod  part  of  4th  quarter. — Keceived,  Decem- 
ber 16,  1812,  and  returned  for  cor- 
rection ;  again  received  January  13, 
1813,  and  settled  January  27, 1813. 
Due  him  and  transmitted  $6,510  75 

Part  of  4th  quarter  1812,  and  Ist  quarter 
1813.— Received,  June  22,  1813, 
and  settled  July  23,  1813.     Due 

United  States $82,412  96 

1813. 

2d  quarter. — Received  August  16th,  and  settled 

Aug.  19, 1813.— Due  United  States  49,623  94 

Sd  quarter. — Received  October  31st,  and  settled 

Nov.  2d,  1813.— Due  him 8,379  44 

Sth  quarter. — Received  January  27th,  and  set- 
tled Feb'y  15,  1814.— Due  United 

States 23,280  31 

1814. 

Ist  quarter. — Received  April  25th,  and  settled 

May  9,1814.— Due  him 83,704  16 

This  balance  could  not  then  be 
transmitted  to  him  in  consequence  ' 
of  a  difference  of  opinion  between  the 
Secretaries  of  Treasury  and  War. 

2d  quarter. — ^Received  August  1st  and  settled 

Sept.  8,  1814. — Due  him,  but  not 
transmitted  until  6th  March,  1815, 
the  original  warrant  first  issued 
therefor  having  been  cancelled 76,025  80 

3d  quarter. — ^Received  November  4th  and  set- 
tled Nov.  7,  1814. — Due  him,  but 
not  remitted  until  Feb.  12,  1815...   63,514  74 

4th  quarter. — Received  February  14th  and  set- 
tled Feb'y  22,  1815.— Due  United 

States 63.738  48 

1815. 

Ist  quarter. — Received  about  June  1st  and  set- 
tled Jaly  3,  1815.— Due  him 36,143  03 

2d  quarter. — Received  July  25th  and  settled 

July  28,  1815.— Due  him 10,877  87 

Both  the  last  balances  remitted  to 
him  August  23,  1815. 

3d  quarter. — Received  October  23d  and  settled 

Oct.  24,  1815. — ^Balance  due  him, 
which  was  remitted  October  30, 
1815 387  19 
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Accounts  as  deputy  assistant  quarter" 
master  general. 

From  Aug.  1814,  to  Aug.  1»16.— Received  July 
12thaadsettledJul7  25,1816.— Due 
United  States 3,176  75 

$276,542  98    222,23144 


Accounts  and  vouchers  for  old  daims. 

BeceivedJan'727thand  settled  May  13,  1817.— Due  him  $2,740  06, 
which  was  paid  him  on  next  day. 

In  this  settlement  he  was  allowed  the  $3,018  87  heretofore  men- 
tioned on  account  of  the  cloth  contract  with  James  Bundlet. 

He  was  also  allowed  |797  81,  being  commission  of  2\  per  cent,  on 
disbursements  of  $31,912  29,  in  full  compensation  for  all  disburse- 
ments. 

By  the  aforegoing  it  will  be  observed  the  remarkable  promptitude 
with  which  Mr.  Langdon's  accounts,  after  their  reception,  were  set- 
tled at  the  treasury.  He  was  bound  to  have  transmitted  them  within 
a  reasonable  time  after  the  end  of  each  quarter,  and  for  any  unneces- 
sary delay  the  United  States  is  surely  not  responsible  to  him  in  the 
shape  of  interest  upon  balances  apparently  in  his  favor.  The  rule,  if 
admitted,  should  work  both  ways,  and  the  interest  be  charged  as  well 
upon  balances  in  favor  as  against  the  government.  But  such  a  rule 
has  Eever  applied  in  transactions  between  the  government  and  its  dis- 
bursing officers,  rendering  their  accounts  quarterly,  and  it  is  believed 
that  not  a  single  case  of  the  kind  can  be  pointed  out— an  actual  bal- 
ance can  never  be  found  in  favor  of  such  an  officer,  except  where  his 
personal  compensation  is  charged  in  his  accounts,  and  then  only  to 
that  amount,  or  where  he  advances  his  private  means  and  uses  them 
for  the  use  of  the  government.  In  this  case  Mr.  Langdon's  compen- 
sation never  exceeded  five  hundred  dollars  per  quarter,  and  there  is  no 
proof  whatever  of  any  such  use  of  his  private  means,  nor  among  any 
of  the  books  and  papers  is  there  any  indication  to  be  found  that  he  en- 
tertained such  a  claim  ibr  interest  as  the  present,  until  the  year  1822. 
As  a  general  rule,  the  United  States  never  pay  interest  except  by 
special  contract,  or  in  cases  where  it  is  provided  for  by  special  legisla- 
tion, and  its  disbursing  officers  are  not  allowed  nor  required  to  go  be- 
yond the  funds  advanced  to  them  by  the  proper  department.  But  the 
true  cause  of  the  balances  in  Mr.  Langdon's  favor  is  explained  by 
himself,  and  by  one  of  his  witnesses,  Mr.  James  Bundlet. 

Mr.  Bundlet  says  elsewhere,  ^'  that  it  wasthejoroc^iceof  Mr.  Lang- 
don  to  send  to  my  store  almost  daily  ibr  whatever  he  wanted  in  the 
clothing  line,  and  at  the  expiration  of  Skfew  weeks  or  mcntlis^  or  when^ 
ever  he  wanted  to  make  a  requisition  for  funds^  to  get  my  accounts  in 
duplicate  receipted^  and  send  them  on  to  the  War  Department,  giving 
me  htfl  note  or  due-bill^ for  the  amount."  And  the  explanation  is 
made  clear,  and  the  practice  proven  by  the  following  due-bill  of  Mr. 
Langdon,  agreeing  in  every  particular  with  those  described  by  Mr. 
Bundlet: 
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*•  DBwrrr  Commissary's  Office, 
« $45,159  22.  **  Portsmouth,  March  31,  1814. 

'' Due  James  BuQdlet,  esq.,  forty-five  thousand  one  hundred  and 
fifty-nine  dollars  and  twenty- two  cents,  being  the  balance  of  an  account 
seliUd  with  him  this  day,  for  goods  purcliased  of  him  on  account  of  the 
United  StcUes,  for  which  I  have  received  his  duplicate  receipts y  and 
which  is  payable  to  him  or  his  order  at  this  office  when  funds  are 
fsmished  ikerefor  by  the  United  States, 

*^JOHN  LANGDON,Jr., 
*^  Deputy  Commissary,'* 

It  will  be  observed  that  the  heaviest  balance  in  Mr.  Langdon's  fa- 
vor was  declared  on  settlement  of  his  accounts  for  the  1st  quarter  of 
1814,  on  the  9th  of  May  of  that  year,  in  which  more  than  half  con- 
sisted of  receipted  accounts,  of  the  above  amount,  not  one  dollar  of 
which  had  been  paid  by  him,  when  through  ignorance  they  were  passed 
Id  his  credit  by  the  accountant;  nor  was  he  bound  nor  did  he  pay  them, 
UDtil  afterwards^  when  funds  for  that  purpose  were  furnished  by  the 
United  States. 

On  the  9th  and  28th  of  May,  1814,  |100,000,  in  two  warrants  of 
$30,000  each,  were  furnished  him,  out  of  which,  there  is  very  little 
doubt,  the  following  payments,  endorsed  on  the  aforegoing  due-bill, 
were  made : 

'*May  26,  1814.  Received  twenty-five  thousand  dollars,  in  part  of 
the  within. 

"June  11,  1814.  Received  twenty  thousand  one  hundred  and  fifty- 
nine  dollars  and  twenty-two  cents,  in  full  for  the  principal  of  the 
within,  leaving  the  daimfor  interest  on  the  government  to  be  adjusted 
hereafter. 

"20,159  22.  "  JAMES  RUNDLET," 

Ro  that  if  there  was  any  claim  for  interest  arisinf^  out  of  this  trans- 
action, it  was  not  in  Mr.  Langdon,  but  in  James  Rundlet,  and  did  in 
ffuiform  a  part  of  the  claim  of  the  latter  for  interest,  which  was  ef- 
fectually put  at  rest  by  the  report  thereon  of  the  Hon.  Mr.  Wright, 
before  referred  to. 

By  an  examination  of  that  report,  the  other  balances  found  due  Mr. 
Langdon  are  accounted  for,  and  the  interest,  if  any,  claimed  by  Mr* 
Bondlet,  in 'like  manner.  On  the  30th  of  June,  1814,  by  another  due* 
bill,  Mr.  Langdon  admitted  there  was  due  James  Rundlet  |26,325  40, 
for  goods  delivered  at  the  military  store,  payable  to  him  or  order,  on 
Tteeipt  of  funds  from  the  government.     It  appears  that  this  sum  was 

5 Aid  on  the  2lHt  March,  1815,  and  that  the  due-bill  was  left  with  Mr. 
lundlet  as  evidence  of  his  daim  on  the  government  for  interest.  On 
the  30th  September,  1814,  and  on  the  3l8t  March,  1815,  there  was  a 
like  admission  to  be  due  Mr.  Rundlet,  of  $40,977  95,  (paid  March  21, 
1815,)  and  $18,338  06|,  (paid  30th  September,  1815,)  payable  upon 
the  same  terms  and  conditions,  to  wit:  when  funds  should  be  re* 
eeived  from  government,  the  due-bills  being  also  left  with  Mr.  Rund- 
let, as  evidence  of  his  claim  for  interest;  and  finally,  on  the  1st  of 
July,  1815,  there  appears  to  have  been  another  similar  due  bill  for 
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$12,450  87,  paid  30th  September,  1815,  more  than  two  months  after 
the  settlement  of  Mr.  Langdon's  accounts  for  the  2d  quarter  of  1815, 
when  a  balance  was  declared  to  be  in  his  favor  of  $10,877  87,  upon 
which  Mr.  Bnndlet  also  founded  another  item  of  his  daim  for  interest. 
From  all  this  it  appears  to  me  perfectly  clear  that  the  balances  found 
due  Mr.  Langdon  did  not  arise  from  advances  of  his  own  private  funds 
for  the  use  of  government,  even  if  he  had  the  authority  to  do  so,  but 
npon  accounts  for  supplies  receipted  in  his  iavor  in  advance  of  actual 
payment,  under  express  stipulations  that  snch  payments  should  not  be 
demanded  until  funds  for  that  purpose  were  furnished  by  the  govern- 
ment, and  that  interest,  if  any,  should  enure  to  the  parties  furnishing 
the  supplies. 

Charges  for  services  as  issuing  commissary  for  three  years, 
at  $1,200  perannum $3,600  00 

And  for  compensation  as  deputy  commissary  of  purchases 
from  31st  March,  1815,  to  Ist  January,  1816,  at  $2,000 
per  annum,  less  $304  83,  already  received  ....« 1,196  17' 

The  first  item  is  claimed  upon  the  ground  of  a  similar  allowance 
having  been  granted  by  Congress  to  Amasa  Stetson,  at  Boston,  and 
Mr.  Tracy,  of  Connecticut.  The  second  is  founded  upon  the  alleged 
fact  that  his  commission  of  2^  per  cent,  npon  his  disbursements  during 
his  entire  service  would  have  averaged  $2,000  per  annum,  whilst  the 
sum  ($304  83)  actually  paid  him,  was  the  amount  of  said  commission 
on  disbursements  within  the  period  therein  indicated. 

John  Langdon,  jr.,  was  appointed  a  deputy  commissary  of  purchases 
at  Portsmouth,  New  Hampshire,  on  the  4th  of  June,  1812,  under  the 
4th  section  of  the  act  of  the  28th  of  March  of  the  same  year,  and  was 
disbanded  on  the  30th  of  June,  1815.  His  duties  are  described  in  the  5th 
section,  to  be  under  the  direction  of  the  commissary  general  of  purchases, 
or  incases  of  necessity^  the  commanding  general,  quartermaster  general, 
or  deputy  quartermaster,  to  purchase  all  the  arms,  military  stores, 
clothing,  and  generally  all  articles  of  supply  requisite  for  the  military 
service  of  the  United  States.  By  the  7th  section  it  is  declared  that  the 
compensation  of  the  deputy  commissary  shall  not  exceed  two  and  one 
halt  per  centum  on  the  public  moneys  disbursed  by  him,  nor  in  any  in- 
stance the  sum  of  two  thousand  dollars  per  annum;  and  by  the  2d  section 
of  the  same  act,  the  compensation  of  an  assistant  deputy  quartermaster  \% 
fixed  at  ibrty  dollars  per  month,  three  rations  per  day,  and  forage  for  one 
horse,  equal  in  money  to  about  $795  per  annum,  exclusive  oi  quarters. 
The  duties  of  the  deputy  commissaries  of  purchases  were  modified  and 
more  clearly  defined  by  the  5th  section  of  the  act  of  3d  of  March,  1813, 
which  directs  that  the  Secretary  of  War  prescribe  the  species  as  well 
as  the  amount  of  supplies  to  be  purchased  respecively  by  the  commissary 
and  quartermaster  general's  departments,  and  the  respective  duties  and 
powers  of  said  d£partments  respecting  such  purchases. 

Mr.  Langdon  appears  to  have  entered  upon  the  dischaige  of  his  da- 
ties  soon  alter  his  appointment,  as  the  first  remittance  to  him  was  a 
warrant  for  $5,000,  on  the  10th  of  July,  1812.     His  disbursements 
were  mainly  on  account  of  clothing,  but  they  also  included  the  quar* 
ermaster  department,  camp  equipage^  and  contingencies,  for  which, 
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as  has  been  heretofore  showa,  he  rendered  his  accounts  regularly,  up 
to  and  including  the  second  quarter  of  1815.  After  this  period,  it  would 
seem,  his  subsequent  disbursements  were  on  accoantof  bills  previously 
contracted,  for  the  payment  of  which  funds  had  not  been  provided  at 
the  time.  During  all  this  time  he  charged  his  commission  upon  all 
his  disbursements  as  was  paid  as  follows  : 

From  June  11  to  December  31,  1812,  at  |2,000  per  an- 
num, his  commissions  equalling  or  exceeding  that  sum..  $1,109  89 

From  January  1  to  March  31,  1813,  at  same  rate 500  00 

From  April  1  to  June  30, 1813,  at  same  rate 500  00 

From  July  1  to  September  30,  at  same  rate 500  00 

From  October  1  to  December  31,  at  same  rate 500  00 

From  January  1, 1814,  to  March  31, 1815, 2,500  00 

From  March  31  to  June  30,  1815,  commissions  on  his  dis- 
bursements which  did  not  amount  to  $2,000  per  annum..  276  60 
Within  the  same  period  he  received  an  allowance  for  clerk 

hire  and  stationery,  amounting  to 619  53 

Afterwards,  on  the  final  settlement  of  his  accounts  in 
November,  1817,  upon  special  decision  of  the  Secretary  of 
War,  he  received  the  following  additional  allowances  as 
compensation  for  his  disbursements  in  the  quartermaster 
department,  to  wit : 

2|    p'T  cent,  commission  on  disbursement  of 

$1,775  06,  prior  to  the  31st  of  March,  1815...        $44  37 

And  5  per  cent,  commission  on  disbursement  of 
$30,543  64,  subsequent  to  31st  of  March, 

1815 1,527  18 

1,571  55 

Total  received 8,077  57 


To  show  what  Mr.  Langdon  considered  himself  entitled  to,  as  addi- 
tional compensation,  in  November,  1817,  when  his  accounts  were  set- 
tled, and  the  two  last  items  allowed  him,  the  following  is  a  copy  of 
his  claim  as  then  presented  by  him : 

*  *  United  States  to  John  Langdon,  Jr. ,  Da . 

•'  1816.    • 
*  June  19.  To  my  services  as  asst.  d,  q.  m,  ged  , 

from  Dec,  19,  1813,  to  this  date,  is 

30  months,  at  1 10  per  month $1,200  00 

**To  2,736  rations,  at  20  cents $547  20 

"  To  32^  cords  of  wood,  being  the  al- 
lowance to  a  d.  q.  m.  genl.,  at  $6 

per  cord :.     11^  00 

''  To  quarters  for  two  and  a  half  years, 

at  $70  per  year 175  00 

917  20 

2,117  20 
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'*SirP!lA,  Cr. 

^^  ^7  this  sum  allowed  me  ascompensa- 
tion  at  2|  per  ct.  upon  the  amount 
of  my  accounts $797  11 

^'Balanceclaimedby  Jno.LangdonJr  1,320  09 

2,117  20 


«  E.  E.  JOHN  LANODON,  Jb. 

*' Portsmouth,  November ^  1817." 

As  before  mentioned,  Mr.  Langdon  was  paid  upon  this  claim 
$1,571  55  in  the  shape  of  increased  commission  on  his  disbursements, 
leaving  only  $546  65  that  was  not  allowed  of  all  that  he  at  that  time 
demanded  as  his  du^. 

In  transmitting  this  account  to  the  Secretary  of  War,  in  a  letter 
dated  October  14,  1817,  he  says :  **  As  olBBcers  of  the  Quartermaster's 
department  were  allowed  their  pay  and  emoluments  until  a  final  set- 
tlement of  their  accounts,  I  consider  myself  entitled  at  least  to  the 
pay  of  an  assistant  deputy  quartermaster  general  from  December, 
1813,  to  the  receipt  of  funds  in  May,  1816,  which  enabled  me  to  diih 
charge  the  hulk  of  the  accounts^  which  I  will  call  two  years  and  a  half, 
allowing  a  reasonable  time  to  make  up  the  accounts ;  strictly,  I  should 
be  entitled  to  pay  to  a  final  settlement.  I  haye  enclosed  an  account 
with  this  letter  for  two  years  and  a  half  pay,  which  I  flatter  myself, 
after  this  information,  you  will  direct  to  be  paid. 

^'  In  making  this  application,  I  would  not  be  considered  as  solicit- 
ing an  indulgence,  but  merely  what  my  services  entitle  me  to.  lu 
such  a  case  I  feel  assured  that  I  shall  not  appeal  in  vain  to  the  jus- 
tice of  government. 

^'I  have  the  honor  to  be,  with  the  most  perfect  respect,  your  obe- 
dient servant, 

*' JOHN  LANGDON,  Ja." 

'*  Gbo.  Graham,  Esq.,  Acting  Secretary  of  War  J' 

Mr.  Langdon's  second  charge  for  compensation  as  deputy  commis- 
sary of  purchases,  from  31st  of  March,  1816,  to  Ist  ot  January^  1816, 
is  not  stated  in  accordance  with  the  facts  disclosed  in  this  investiga- 
tion. His  commission  as  such  ceased  on  the  30th  of  June,  1815,  and 
he  was  paid  what  his  commission  of  2^  per  cent,  on  his  disbursements 
amounted  to  within  that  year,  as  provided  for  in  the  law  of  his  ap- 
pointment. 

I  think,  however,  it  is  nothing  but  sheer  justice  to  Mr.  Langdon  to 
say,  that  from  all  the  evidence  in  this  office  it  appears  that  he  was  an 
officer  of  uncommon  ability  and  zeal  for  the  public  service  duriog  the 
whole  period  of  his  connexion  with  it.  His  accounts  were  well  made 
out,  rendered  i||gularly,  and  were  subject  to  few  suspensions  or  dis- 
allowance for  any  cause,  and  these  when  made  known  were  promptly 
corrected. 

He  faithfully  accounted  for  all  moneys  and  property  in  his  hands 
belonging  to  the  government  without  delay  or  difficulty,  and  without 
the  loss  of  a  dollar. 
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Letters  are  found  on  file  of  the  years  1816  and  1817  from  General 
John  Chandler  and  Lieutenant  Colonel  (now  the  venerable  general) 
J.  B.  Walbach,  speaking  in  the  highest  terms  of  Mr.  Laogdon  as  an 
officer,  and  declaring  that  but  for  his  strenuous  exertions  in  the  dis- 
charge of  the  duties  of  his  office  at  one  time,  the  militia  could  not 
have  been  kept  at  their  respective  stations. 

Bj  the  act  of  May  6,  1824,  Mr.  Amasa  Stetson,  deputy  commissary 
of  purchases  at  Boston,  Massachusetts,  was  allowed  and  paid,  in  addi- 
tion to  what  he  had  previously  received,  as  follows  : 

For   interest  actually  paid  by  him  on   purchases  for  the 

United  States $2,081  49 

For  services  as  issuing  commissary  for  three  years  and  one 

and  a  third  months 3,613  67 

And  an  item,  the  purport  of  which  cannot  be  found  with  the 

papers,  amounting  to 514  84 

Total $6,215  10 


That  part  of  his  claim  for  ^^depreciation  in  treasury  notes/*  and 
for  ''  additional  compensalion  for  services  as  deputy  commissary j*  was 
disallowed. 

Final  charge^  hut  amounts  not  stated. 

Ist.  Of  interest  on  interest  paid  by  him  as  per  vouchers. 

2d.  Of  interest  on  warrants  issued  by  the  Secretary  of  War,  whilst 
suspended  for  want  of  funds. 

3d.  Of  interest  on  the  interest  upon  all  the  other  liquidated  balances 
from  the  time  of  settlement  ot  his  accounts,  &c. 

4tb.  Of  interest  upon  additional  compensation  considered  as  due  on 
the  settlement  of  his  accounts. 

The  second  item  is  considered  to  be  merged  and  included  in  the 
third,  and  the  interest  claimed  upon  the  other  three,  carrying  the  cal- 
culation up  t^  the  first  of  January,  1854,  if  allowed,  would  amount 
as  follows : 

Upon  the  first  item  of  $678,40,  the  sum  of. $1,629  36 

Upon  the  third  item  of  $,62 1,13,  the  sum  of. 17,156  90 

Upon  the  fourth  item  of  $4,795,17  the  sum  of. 11,640  98 

29,827  24 
Deduct  interest  on  $3,018,87,  credited  as  received  for  inter- 
est on  James  Bundlet's  contract  included  in  the  above 
from  May  14,  1817,  when  paid,  to  January  1st,  1854...      6,635  37 


m 


23,191  87 
To  which  add  principal  of  claim 9,823  14 

Whole  amount  claimed $33,115  01 


With  respect  to  this  part  of  the  interest  claim,  I  have  simply  to  re- 
peat the  remark  in  a  former  part  of  this  report  upon  the  same  subject, 
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that  the  rule  of  the  government  is  never  to  pay  interest,  except  by 
express  contract,  or  legislation  in  special  cases,  being  always  ready 
to  pay  any  demand  which  it  recognizes  to  be  due.  Far  less  tenable  is 
the  claim  for  compound  interest,  upon  balances  accruing  like  those  in 
Mr.  Langdon's  favor^  accumulating  through  a  long  lapse  of  years, 
without  any  notice  on  his  part  of  the  existence  of  such  a  demand. 

I  think  I  have  answered  you  upon  all  the  points  indicated  in  Mr. 
Bowie's  letter,  as  far  as  I  have  had  the  means  of  doing  so,  except  the 
fifth,  which  is  as  to  *'loss  on  treasury  notes  paid  to  him  on  treasury 
warrants  in  lieu  of  specie  or  other  par  funds  advanced  by  him  for  the 
use  and  benefit  of  the  United  States." 

Although  mentioned  in  Mr.  Langdon's  account  against  the  United 
States,  I  do  not  understand  him  as  making  any  distinct  or  separate 
claim  for  any  such  loss.  The  rule  of  reimbursement  for  such  losses  is 
where  the  notes  were  received  under  assurances  of  indemnity  from  the 
head  of  the  department,  and  clear  proof  of  the  actual  amount  of  loss. 
As  neither  of  these  conditions  have  been  attempted  to  be  answered  hy 
Mr.  Langdon,  it  is  fairly  to  be  presumed  that  any  claim  he  may  have 
entertained  on  account  of  losses  on  treasury  notes^  has  been  aban- 
doned. 

As  requested,  the  papers  received  are  herewith  returned. 

I  am,  with  great  respect,  your  obedient  servant, 

F.  BUET,  Third  Auditor. 
Hon.  A.  P.  Edqerton, 

Chairman  of  the  Committee  on  Claims^  House  of  Reps. 


J.  Langdon  to  C.  W.  Peaslee, 

Buffalo,  February  25,  1852. 

Dear  Sir  :  Mr.  Jewett,  of  the  Commercial ,  informed  me  that  he  had 
a  conversation  with  you  on  the  subject  of  an  old  claim  which  I  have 
against  the  government,  accruing  during  the  war  of  1812.  I  feel 
greatly  obliged  to  you  for  this,  as  well  as  for  other  manifestations  of 
the  interest  you  feel  in  my  welfare.  Mr.  Jewett  also  was  kind  enough 
to  proffer  the  service  of  himself  and  friends  so  far  as  they  could  be  in 
any  way  available,  for  which  favors  I  should  have  made  earlier  ac- 
knowledgments, and  prepared  to  avail  himself  of  your  kindness,  but 
for  a  Ungering  illness,  which  has  confined  me  to  my  house  from  the 
early  part  of  winter  to  the  present  time  ;  and  I  am  now  only  in  a 
state  of  convalescence,  and  obliged  to  address  you  through  an  amanu- 
ensis, my  daughter,  Mrs.  Northrop. 

Mter  satisfying  myself  that  nothing  was  to  be  obtained  through  the 
War  Department,  these  claims  were  put  into  the  hands  of  Grovernor 
Bell ;  he  considered  the  claim  perfectly  just  and  equitable,  but  as  Mr. 
Amasa  Stetson,  who  held  a  similar  office,  that  of  deputy  commissary 
general  of  purchases  at  Boston^  and  who  had  a  similar  claim  upon  a 
larger  scale,  had  petitioned  Congress^  and  was  in  attendance  for  seve- 
ral sessions,  Governor  Bell  considered  it  best  to  wait  the  result  of 
his  efforts.    Mr.  Stetson  at  length  succeeded^  as  he  informed  me,  in  ob- 
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taining  a  most  meagre  and  unsatisfactory  allowance.  In  the  mean- 
time,  a  bill  was  introduced  to  appoint  a  board  of  commissioners  to 
adjust  and  settle  all  outstanding  claims  upon  the  United  States,  with- 
out reference  to  Congress,  whicn  subject  has  been  lingering  ever  since. 
Governor  Bell  considered  it  important  that  I  should  be  in  Washing- 
ton to  insure  success;  but  I  was  a  considerable  part  of  that  time  ab- 
sent from  the  United  States,  which  of  course  rendered  it  impossible 
for  me  to  be  at  Washington  during  the  remainder  of  Governor  Bell's 
term  in  the  Senate.  Subsequently  the  late  Judge  Talmadge  under- 
took the  claimSi  and  after  having  made  a  scrutinizing  investigation, 
he  assured  me  that  there  was  no  difficulty  in  the  way  of  their  recove- 
ry, and  had  he  survived,  I  think  he  would  have  succeeded  in  obtain- 
ing them.  Again  they  were  brought  forward  under  the  patronage  of 
Mr.  Spaulding,  member  of  Congress.  I  understand  from  him  that  he 
petitioned  Congress,  and  that  the  subject  was  referred  to  the  Commit- 
tee on  Claims.  The  paper  he  says  may  be  found  on  the  files  of  that 
committee.  Our  old  friend,  the  late  Governor  Hill,  who  voluntarily 
tendered  his  services,  was  fully  acquainted  with  the  claims  and  had 
no  doubt  but  they  could  be  recovered,  but  he  considered  that  I  should 
also  put  in  a  claim  for  losses  on  treasury  notes^  in  which  cash  pay- 
ments to  the  amount  of  several  hundred  thousand  dollars  were  paid 
when  the  lowest  rate  of  discount  was  fifteen  per  cent.  The  following 
duplicate  vouchers  accompanied  the  accounts:  voucher  No.  1  to  12, 
May  26^  1826  ;  December  26,  1826 ;  December  26,  1836.  Two  from 
Amasa  Stetson,  Callender  Irvine,  commissary  general  of  purchases, 
November  25,  1814  ;  October  13,  1813  ;  November  24,  1814  ;  August 
17,  1813.  Statements  prepared  for  Judge  Talmadge,  to  which  I  re- 
quest your  particular  reference^  as  explanatory  of  the  nature  of  the 
claim.  I  am  not  able  to  review  and  compare  the  accounts  with  docu- 
ments on  hand,  but  I  presume  they  are  correct.  I  hope  shortly  to  be 
able  to  write  you  more  particularly  on  this  subject,  and  in  the  mean- 
time must  request  you  to  adopt  such  measures  as  your  judgment  may 
suggest.  I  shall  be  greatly  obliged  if  you  can  spare  an  hour  in  the 
midst  of  the  pressure  of  public  business  to  inform  me  if  the  papers 
are  found  on  the  file  of  the  office  of  the  Committee  on  Claims,  of 
which  I  understand  you  think  is  the  prospect  of  final  success. 

Please  present  the  love  of  uncle,  aunt,  and  cousins  to  Mrs.  Pcaslee, 
and  receive  for  yourself  our  most  sincere  and  affectionate  regards. 

Respectfully  yours, 

JOHN  LANGDON. 
Hon.  C.  W.  Peasleb. 

P.  8. — Please  say  to  Mrs.  Peaslee  that  "  cousin  Elizabeth"  wishes 
particularly  to  be  remembered^  and  hopes  that  some  of  the  agreeable 
chanoes  and  changes  of  life  may  bring  us  together  again,  and  give  mo 
the  pleasure  of  an  acquaintance  with  my  new  cousin. 
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IN  THE  COURT  OP  CLAItfS. 

TnoMAS  6.  KiJSQ  vs.  The  Unitbd  States. 

Brief  for  petitioner. 

The  claim  for  pilotacre  is  to  be  foand  in  the  several  scbednles  annexed 
to  the  petition,  and  marked  schedules  A,  B,  C,  D. 

Schedvle  A  shows  the  amount  due  for  piloting  vessels  in  and  out 
belonging  to  the  government  of  the  United  States  from  June  1,  1847, 
to  August,  1847,  to  be  $396. 

This  amount  is  established  bj  the  certificates  of  Major  Eastland, 
(quartermaster,)  and  payment  was  refused  on  the  ground  that  be  had 
given  notice  that  no  piloting  would  be  paid  unless  the  service  was 
rendered  on  written  authority  from  the  quartermaster,  and  this  had 
never  been  given. 

Schedule  B  shows  the  account  due  for  pilotage  where  the  service  was 
refused  by  government  vessels  spoken  by  said  King,  certificates  of 
service  having  been  refused  by  order  of  said  Eastland,  between  June  1, 

1847,  and  October  31,  1848,  to  be  $5,638  60,  being  half  pilotage,  as 
provided  by  the  act  of  Texas. 

Schedvle  C  shows  the  amount  of  pilotage  on  vessels  piloted  and 
towed  in  and  out  by  United  States  steamers,  on  the  order  of  said  East* 
land,  between  June  1,  1837,  and  October  31,  1848,  to  be  |5,415. 

Schedule  D  shows  the  amount  of  pilotage  on  government  vessels 
which  were  piloted  in  and  out  by  petitioner  between  November  1, 

1848,  and  December  1,  1850,  tu  be  |2,014  50. 

The  last  account  is  certified  to  by  quartermaster  Chapman,  (p.  36.) 
The  depositions  were  taken  in  this  case  by  an  agreement  with  the 
Solicitor,  which  will  be  found  at  p.  86.  The  above  schedules  were 
submitted  to  the  witnesses,  and  are  proved  by  them. 

John  Oraham  testifies  that  he  was  in  the  employ  of  the  quarter- 
master the  whole  time  the  account  accrued,  and  that  he  knows  it  **  to 
be  true  and  correct.'*     (p.  66) 

Joel  L.  Fukina  testifies  that  he  knows  it  to  be  correct ;  that  be 
resided  since  1846  at  Point  Isabel  and  Brazos  Santiago,  and  that  from 
1846  to  1854  King  was  the  branch  pilot,     (p.  67.) 

S.  E,  Langdon  testifies  that  he  was  a  justice  of  the  peace  for  precinct 
No.  1  in  Nueces  county,  which  prrcinct  is  now  in  Cameron,  having 
been  separated  from  it ;  that  he  believes  the  claim  to  be  a  just  one ; 
and  that  the  services  set  forth  were  faithfully  performed,     (p.  68.) 

E.  M,  Anderson  testifies  that  he  knows  that  the  petitioner  ^'  piloted 
all  the  government  vessels  in  and  out  of  the  harbor  from  the  winter 
of  1848-'9  up  to  1852  ;  that  he  was  then  in  command  of  a  govern- 
ment steamer,  and  knew  that  King  had  good  and  efficient  boats  and 
men,  and  believes  that  he  is  entitled  to  remuneration  for  services  ren- 
dered that  have  never  been  paid  for."     (p.  69.) 

Henry  Parker  testifies,  that  between  1846  and  1853,  be  was  towed 
in  and  out  '^  perhaps  not  less  than  twenty  times  by  the  government 
tow-boats  Anson  and  Monmouth  without  a  pilot/'  That  when  he 
wished  to  go  out,  Eastland,  the  quartermaster,  gave  him  a  written 
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permit,  '^  for  which  on  each  occasion  I  was  required  to  pay  him  the 
sum  of  $20."  The  form  as  follows  :  "  Tow  schooner  +  Star  to  sea." 
He  further  testifies  that  he  knows  that  *'  a  gredt  number  of  vessels" 
were  towed  into  the  harbor  by  the  government  steamers,     (p.  70.) 

WUliam  L.  Sawyer  testifies  that  between  the  spring  of  1847  and 
the  fall  of  1849,  when  Eastland  was  acting  as  quartermaster,  he  con- 
stantly employed  government  steamboats  in  towing  vessels  in  and  out, 
for  which  he  demanded  compensation ;  that  the  witness,  whenever 
towed  in  or  out,  himself  paid  $20,  except  on  one  occasion  ;  that  when 
he  commanded  the  Franklin  he  was  charged  $80  for  towing  her  in. 
In  answer  to  the  6th  interrogatory,  the  witness  then  describes  the  va- 
rious vessels  he  had  commanded — five  in  number — which  entered  the 
harbor  ;  and  in  answer  to  the  7th  interrogatory,  he  describes  the  num« 
her  of  times  that  each  crossed  the  bar,  on  all  of  which  occasions  the 
said  vessels  were  towed  by  the  government  steamer  by  order  of  East- 
land. In  answer  to  the  Bth  interrogatory,  he  gives  the  names  of  45 
vessels  recollected  by  him  that  were  trading  at  Brazos  during  that 
period.  And  further,  that  he  knows  that  most  of  these  vessels  were 
private,  and  most,  if  not  all,  were  towed  in  by  government  steam- 
ers,    (p.  73.) 

Daniel  Phillips  testifies  that  he  knew  King  was  acting  as  pilot  from 
December,  1846,  to  September,  1847,  and  that  during  that  time  a 
large  number  of  vessels  were  towed  in  and  out  by  government  steam- 
ers without  a  regular  pilot  on  board.  Witness  describes  the  case  of 
the  Merchant,  and  the  suit  by  King  against  her  for  pilotage  ;  that  an 
officer  h/id  been  placed  on  board  by  the  magistrate  to  detain  h^r  until 
the  suit  was  adjudicated,  and  that  Eastland  went  with  an  armed  force 
and  took  her  out  of  the  custody  of  the  officer,  &c.     (p.  74.) 

George  W.  Parker  testifies  that  King  piloted  the  government 
schooner  Sarah  twice  while  under  his  command  ;  that  he  did  not  pay 
for  it ;  that  Eastland  told  him  no  pilotage  was  to  be  paid ;  that  he 
did  not  know  of  any  other  regular  pilot  than  King.     (p.  77.) 

Ambrose  Crane  testifies  that  he  was  acting  as  military  storekeeper 
when  King  was  pilot,  that  is,  from  1847  to  1852 ;  that  he  kew  a 
large  number  of  vessels  were  towed  in  and  out,  during  that  time,  by 
government  steamers  having  no  regularly  commissioned  pilot  on 
board  ;  that  King  was  well  provided  with  pilot  boats,  and  was  prompt 
and  energetic  in  the  discharge  of  his  duties.  He  further  sajs,  in  an- 
swer to  the  interrogatory  referring  to  Exhibit  D  :  ^'  I  know  that  King 
piloted  government  vessels  into  and  out  of  said  harbor  during  the 
period  mentioned."     (p.  78.) 

William  H.  Talbot  testifies  that  the  schooner  St.  Paul,  in  1817, 
and  the  schooner  Lincoln,  in  1848,  were  towed  in  by  government 
steamers  ;  that  he  paid  Eastland  $20  each  way  for  each  of  them,  and 
that  on  one  occasion  he  paid  Eastland  $120  tor  towing  the  Lincoln 
in  and  oat.     (p.  80.) 

Mobert  J.  Robfsrie  testifies,  that  he  knew  King,  as  pilot,  from  1846  ; 
that  he  was  always  diligent  and  attentive  ;  that  he  was  well  provided 
with  boats ;  and  that  he  and  his  assistants  were  constantly  in  the 
babit  of  speaking  vessels  outside  and  offering  their  services.     When- 
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ever  vessels  appeared  off  the  bar,  King's  boats  were  always  oatside 
ready  to  pilot  them      (p  81.) 

John  8,  Rhea  testifies,  that  he  was  collector  of  the  port  from  May, 
1849,  to  May,  1853,  and  that,  to  the  best  of  his  recollection,  King 
piloted  all  the  government  vessels  duriilg  this  period  up  to  the  time 
the  said  vessels  were  sold.     (p.  82.) 

These  depositions  fully  establish  the  account  as  set  forth  in  the 
scedules  A,  B,  0,  D.  The  commission  to  King,  from  the  governor 
of  Texas,  bears  date  23d  November,  1846.     (p.  85.) 

The  payment  of  the  sums  demanded  in  schedule  A,  B,  C  is  resisted  on 
the  ground  that  the  department  did  not  recognise  the  right  of  any 
pilot  commissioned  by  the  governor  of  Texas.  That  during  the  war 
the  government  had  steamers,  the  masters  of  which  acted  as  pilots. 
That  this  portion  of  Texas  was  held  as  a  conquered  country  by  the 
United  States  forces  under  military  law,  and  that  Texas  had  no  le^al 
right  to  exercise  any  civil  jurisdiction  over  it,  or  to  the  commission 
pilots.     (Major  Thomas,  88,  90.) 

To  the  same  effect  General  Jesup  : 

**The  government  of  Texas  had  no  dpubt  authority  to  grant  the 
commission  to  Mr.  King  of  branch  pilot  at  Brazos  Santiago,  but  that 
commission,  from  the  circumstances  attending  the  admission  of  Texas 
into  the  Union,  remained  in  abeyance  in  the  conquered  territory 
during  the  continuance  of  the  war.  The  territory  over  which  she 
could  exercise  authority  extended  only  so  far  on  the  side  of  Mexico 
as  she  had  conquered  and  had  been  able  to  hold  when  she  was  ad- 
mitted into  the  Union.  Her  jurisdiction  did  not  extend  with  the 
conquest  of  the  territory,  for  she  had  given  authority  to  the  United 
States  to  settle  her  boundary  to  the  west.  Until  the  ratification  of 
the  treaty  of  peace,  the  right  to  the  whole  territory  was  not  complete 
in  Texas,  and  until  that  time  King's  commission  was  in  abeyance." 
(p.  91.) 

Whatever  was  the  true  boundary  of  the  original  province  of  Texas, 
while  it  was  held  as  part  of  Louisiana,  or  subsequently  as  one  of  the 
States  of  Mexico,  on  which  much  has  been  written  and  spoken  by 
diplomats  and  politicians,  it  is  certain  that  when  Texas  declared  her 
independence,  and  arrayed  herself  in  arms  to  make  good  the  declara- 
tion, she  claimed  the  Rio  Grande  to  be  her  boundary. 

After  the  first  great  battle  between  Mexico  and  Texas,  fought  at 
Bexar,  it  was  provided  in  the  capitulation  made  by  General  Cos  to 
General  Burleson,  among  other  things,  that  the  convicts  brought  into 
the  country  by  Mexican  officers  should  be  taken  by  Cos  "  beyond 
the  Rio  Grande."  Again,  General  Burleson  agrees  to  furnish  Cos 
with  provisions  '^  necessary  for  his  troops  to  the  Rio  Orande/' 

In  the  compact  made  after  the  battle  of  San  Jacinto,  between  the 
the  dictator  Santa  Anna  and  five  of  his  generals,  and  the  President  of 
the  republic,  David  G.  Burnet,  14th  May,  1836,  the  5th  article  ex- 
pressly establishes  the  Rio  Grande  as  a  boundary. 

On  the  19tu  December,  1836,  the  Congress  of  Texas  passed  an  act 
entitled  ^'  An  act  to  define  the  boundaries  of  Texas,"  in  which  they 
clearly  mark  out  the  line  of  the  Bio  Grande. 

It  is  thus  positively  shown  that  prior  to  the  annexation  of  Texas 
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her  claim  was  to  the  Rio  Grande,  and  her  jurisdiction  extended 
with  as  much  right  over  that  portion  of  the  country  between  the 
Nueces  and  the  Rio  Grande  as  over  any  other  portion  of  her  territory. 
Whether  she  would  make  good  that  right  of  jurisdiction  over  any 
portion  of  the  territory,  was  a  question  to  be  decided  by  the  '^  tdtima 
ratio  regum/* 

The  war  waged  between  Mexico  and  Texas  was  not  on  the  dispute 
of  the  boundary,  but  was  for  independence  on  the  one  side,  and  sub- 
jugation of  a  rebellious  province  on  the  other. 

The  assertion  of  claim  to  this  boundary  is  to  be  found  in  various 
other  acts  of  the  Congress  of  Texas,  providing  for  repreeentation, 
establishing  collection  districts,  &c.,  &c. 

Texas  having  demonstrated  through  a  series  of  years  that  she  was 
able  to  make  good  her  revolt  from  Mexico  by  force  of  arms,  and  main- 
tain herself  as  an  independent  State,  on  the  first  March,  1845,.  the  Con- 
gress of  the  United  States  passed  a  joint  resolution  for  her  admission 
as  a  State  into  the  Union.  The  first  section  provided  for  her  admis- 
sion with  the  territory  properly  included  in  and  rightfully  belonging 
to  the  republic ;  and  the  second  section  provides  that  the  government 
of  the  United  States  shall  have  the  power  to  adjust  ''  all  question^ 
of  boundary  that  may  arise  with  other  governments.*' 

The  United  States  having  thus  made  itself  a  party  to  the  war  be- 
tween Mexico  and  Texas,  it  was  eminently  proper  that  this  condition 
should  be  obtained,  not  for  the  purpose  of  acquiring  any  territorial 
interest  for  the  government  itself,,  but  that  it  might  be  possessed  of 
fall  authority  in  the  exercise  of  its  treaty-making  power. 

Under  this  resolution,  the  people  of  the  independent  republic  of 
Texas  assembled  in  convention,  and  formed  a  State  constitution,  in 
which  the  territory  of  the  State  is  described  as  heretofore  established 
b7  her,  and  on  the  29th  December,  1845,  Texas  was  admitted  as  a 
State  ''on  an  equal  footing  with  the  original  States  in  all  respects 
whatever." 

On  the  2d  February,  1848,  a  treaty  of  peace  was  ratified  between 
the  United  States  and  Mexico,  by  the  6th  article  of  which  the  Bio 
Grande  is  acknowledged  as  one  of  the  boundaries  between  the  two 
countries. 

Thus  the  claim  which  was  maintained  by  Texas,  as  to  her  bounda- 
ry during  the  period  of  her  independence,  was  made  good  and  firm  by 
the  transactions  subsequent.  The  Onited  States  thus  acquired  no 
territory  for  itself  within  the  limits  of  Texas,  but  only  vindicated  her 
right  thereto  by  the  common  force  of  the  Union,  and  as  the  common 
protector  of  the  States  which  compose  it. 

Under  these  circumstances,  the  occupation  of  any  portion  of  the  ter- 
ritory between  the  Nueces  and  the  Rio  Q-rande  by  the  military  forces 
of  the  United  States,  for  military  purposes,  no  more  placed  in  abeyance 
the  political  jurisdiction  of  the  State  of  Texas  over  such  portion  than 
would  a  similar  occupation,  for  similar  purposes,  of  the  city  of  Boston 
deprive  the  State  of  Massachusetts  ot  the  authority  now  exercised 
over  it.  These  transactions  which  occurred  at  Brazos  are,  therefore, 
to  be  judged  of  by  precisely  the  same  rules  as  if  they  had  occurred 
under  similar  circumstances  at  Boston. 
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We  come  next  to  consider  whether  a  State  has  aathorlty  to  regulate 
the  question  of  pilotage. 

By  the  act  of  Congress  of  '7th  . August ,  1849,  (1  Stat.,  64,)  it  is 
provided,  ''  that  all  pilots  in  hays,  harbors,  &c.,  &c.,  &c.,  shall  con- 
tinue to  be  regulated  in  conformity  with  existing  laws  of  the  States 
respectively,  or  with  such  laws  as  the  States  may  respectively  hereafter 
enact  for  the  purpose,  until  further  legislative  provision  shall  be  made 
by  Congress. 

This  act  is  an  early  recognition  by  Congress  that  the  States  were 
not  deprived  of  this  right,  either  by  the  power  granted  to  '^  regulate 
commerce,"  or  by  any  other  grant  of  authority.  For  if  the  States 
had  been  divested  of  this  power.  Congress  could  not  confer  it  by  act. 

In  the  case  of  Cooley  va.  The  Port  Wardens  of  Philadelphia,  the 
Supreme  Court  of  the  United  States  say :  '^  It  is  the  opinion  of  a 
majority  of  the  court  that  the  mere  grant  to  Congress  of  the  power  to 
regulate  commerce  did  not  deprive  the  States  of  the  power  to  regulate 

{pilots,  and  that,  although  Congress  has  legislated  on  the  subject,  its 
egislation  manifests  the  intention,  with  a  single  exception,  not  to 
regulate  this  subject,  but  to  leave  its  regulation  to  the  several  States." 
(12  How.,  320.) 

Having  thus  ascertained  the  legislative  power  of  the  State,  we  now 
advert  to  the  act  of  Texas,  approved  17th  April,  1846,  (p.  60.) 

The  9th  section  regulates  the  rate  of  pilotage,  and  provides  that, 
'^  whenever  a  vessel  shall  decline  the  service  of  a  pilot  outside  of  the 
bar,  and  shall  enter  the  port  without  one,  she  shall  be  liable  to  the 
first  pilot  whose  services  she  so  declined  for  the  payment  of  half  pilot- 
age ;"  and  so  in  the  case  of  goins  out,  &c.,  &c.  The  statute  then 
enumerates  the  class  of  vessels  which  are  made  an  exception  to  the 
provisions  of  this  section. 

The  11th  section  provides  a  penalty  of  $50  for  any  other  person  not 
appointed  as  a  piloi  to  discharge  these  duties. 

As  this  statute  does  not  exempt  vessels  in  the  employ  of  the  govern- 
ment of  the  United  States,  they  are  as  much  subject  to  its  provisions 
as  vessels  in  the  employ  of  individuals.  G-overnment  vessels  can  no 
more  claim  exemption  from  such  a  regulation  than  they  could  from 
the  operation  of  a  State  quarantine  law,  or  any  other  regulation  for 
enforcing  the  police  powers  of  the  State. 

Accordingly  we  find  a  regulation  of  the  Navy  Department,  3d 
April,  1847«  rescinding  that  of  3d  July,  1842,  and  directing  that 
'^  ships-of-war  will  hereafter  receive  pilots,  and  pay  them  according 
to  the  laws  of  the  States  respectively  in  which  they  are  employed." 

The  facts  of  the  case  show  that  not  only  was  the  claimant  deprived 
of  emoluments  which  he  was  entitled  to  receive,  but  that  in  very  many 
instances  these  emoluments  were  paid  to  the  government. 

In  reference  to  the  separate  objection  made  to  the  schedule  Ji,  that 
the  services  therein  charged  for  were  rendered  during  a  period  when 
claimant  was  in  the  employ  of  the  United  States,  it  is  sufficient  to  say 
that  the  claimant  was  an  officer  of  the  State  of  Texas,  under  bonds  to 
perform  the  duties  of  his  office.  He  was  the  only  commissioned  pilot 
lor  that  port.  He  kept  up  the  hoats  properly  manned  necessary  for 
that  purpose,  and  there  is  nothing  shown  m  the  terms  of  the  contract 
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to  aathorize  the  oondasion  that  he  intended  to  abandon  those  dntieSi 
or  giye  to  the  goYemment  the  fees  he  might  earn  for  that  period. 

P.  PHILLIPS, 
SoUoUor  for  Petitioner. 
WASHmaiOKy  February  1,  1869. 


IN  THE  COUBT  OF  CLAIMS. 


NoBffHBOPy  Administrator  of  Langdon,  va.  The  UNimD  Biats. 

fiOLIOITOE'S  BRIEF. 

Claim  for  interest  on  mcneye  due  him  for  advameea  made  by  him  as 
deputy  oommisearyj  for  balance  of  salary  aa  demsty  commieearyj 
balance  of  (Aairgee  a$  deputy  quartermaster  generate  and  for  servioes 
issuing  commissary. 

FACTS  AS  UKDEBSTOOD  BT  THE  SOUCITOE. 

'  First.  John  Langdon,  jr.,  was  appointed  a  deputy  commissarj  in 
the  army  of  the  United  States  on  the  6th  of  Jane,  1812,  by  W.  Ens- 
tis.  Secretary  of  War.     (Record,  p.  12.) 

Second.  The  duties  of  deputy  commissaries  were  defined  by  statute 
as  follows :     (2  U.  8.  L.  697,  §  5.) 

''  That  it  shall  be  the  duty  of  the  commissary  general  of  purchases, 
under  the  direction  and  supervision  of  the  Secretary  of  War,  to  con- 
duct the  procuring  and  providing  all  the  arms,  military  stores,  cloth- 
ing, and  generalrjT  ftU  articles  of  supplv  requisite  for  the  military 
service  of  the  United  States ;  and  it  shall  be  the  duty  of  the  deputy 
commissaries^  when  directed  thereto,  either  by  the  Secretary  of  War 
or  the  commissary  general  of  purchases,  or,  in  cases  of  necessity,  by 
the  commanding  general,  quartermaster  general,  or  deputy  quarter- 
masters, to  purchase  all  such  of  the  aforesaid  articles  as  may  be  requi- 
site for  the  military  service  of  the  United  States." 

ITitrd.  The  compensation  of  the  deputy  commissaries  was  fixed  by 
statute  (2  U.  S.  L.,  697,  §  7)  as  follows : 

<'  The  salary  of  the  commissary  general  of  purchases  shall  be  three 
thooaand  dollars  per  annum  ;  and  the  compensation  to  a  deputy  com- 
missary shall  not  exceed  two  and  a  half  per  centum  on  the  public 
moneys  disbursed  by  him,  nor,  in  any  instance,  the  sum  of  two  thou- 
sand dollars  per  annum.'' 

Fourth.  That  the  plainti£f  claims  in  his  petition  allowances  under 
five  different  heads. 

1.  Interest  on  balances  due  him. 

2.  For  interest  paid  by  him. 

3.  A  balance  of  commissions  due  him  as  deputy  commissary  of 
purchases. 

4.  For  services  as  deputy  quartermaster. 
6.  For  services  as  issuio^  commissary. 

FifA.  There  is  no  sufficient  evidence  that  said  Langdon  ever  paid 
any  interest,  and  none  that  he  was  authorized  to  contract  to  pay  it,  or 
that  he  was  promised  repayment  if  he  did  so. 

Bep.  a  0.  210 6 
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LEGAL  PROPOemONB. 

FnusT.  Interest  is  not  aUowahle  against  the  United  States  except  when 
there  is  an  authorized  escpress  agreement  to  pay  it,  or  there  is  a  law 
directing  Us  payment. 

This  qnestion  has  heen  repeatedly  before  this  court,  and  no  argu* 
ment  is  now  required,  nor  authorities  necessary,  to  enable  the  court  to 
understand  it  fully  and  to  decide  it  in  conformity  with  its  judgment. 

There  is  not  only  no  authority  shown  which  authorized  Langdon 
to  pay  interest,  but  there  is  dvidence  that  he  was  early  notified  that  it 
could  not  be  allowed. 

But  it  is  shown  that  all  the  interest  which  he  claimed  at  the  time 
to  have  paid,  except  a  trifling  amount  to  the  Ladds,  has  been  allowed 
and  paid.  And  there  is  no  legal  proof  that  he  paid  any  interest  to 
the  Ladds  or  others  which  has  not  been  allowed  to  him. 

He  demanded  no  interest  at  the  time  on  balances  due  him,  and 
therefore  he  cannot  now  properly  set  up  such  a  claim  if  it  had  been 
originally  legal.  The  record  shows  that  these  balances  were  not  real 
and  &ona  fide  ones,  but  were  procured  by  untrue  youchery,  and  there- 
fore cannot  lay  the  foundation  for  any  equitable  claim.  The  interest 
which  he  did  actually  pay  was  refunded  to  him  under  a  contract  with 
the  man  (Knndlet)  to  whom  he  claimed  to  have  paid  it. 

If  the  allowance  of  interest  paid  had  been  originally  authorized, 
there  is  every  presumption  that  it  was  settled  and  paid  at  the  time  to 
the  satisfaction  of  the  party. 

Second.  The  plaintiff  cannot  he  paid  for  services  rendered  n(^  strictly 
within  the  line  of  his  official  duty^  tinlesa  he  was  commissioned  in  another 
office,  or  there  was  an  express  and  authorized  promise  to  pay  extra  for 
such  services. 

There  is  no  legal  evidence  that  Langdon  held  more  than  the  office 
of  deputy  commissary.  All  his  accounts  were  rendered  as  such 
deputy,  and  all  the  correspondence  appears  to  have  been  with  him  in 
that  capacity.  There  is  no  legal  evidence  that  he  rendered  any  ser- 
vices otner  than  those  requirea  of  and  were  performed  by  him  as  a 
deputy  commissasy. 

There  is  no  evidence  of  an  agreement  to  pay  him  for  anything 
extra. 

If  he  performed  more  duty  than  the  law  required  of  him  as  a  deputy 
commissary,  it  proves  him  to  have  been  a  useful  citizen,  and  willing 
to  give  his  country  all  his  time  for  the  compensation  fixed  for  deputy 
commissaries.  It  speaks  well  of  him  as  a  man,  but  it  can  lay  no 
foundation  for  claiming  a  compensation  not  authorized  by  law. 

No  such  charges  were  in  his  accounts  rendered  at  the  time  of  the 
service  found  in  the  record,  but  they  seem  to  have  been  afterthoughts, 
first  presented  long  after  the  close  of  his  service.  There  is  no  legal 
principle  upon  which  Ihey  can  be  allowed,  nor  is  there  any  facts 
proved  which  would  authorize  their  allowance  if  there  were  laws 
applicable  to  the  case. 

B.  H.  GILLET,  Solicitor. 

March  16, 1869. 
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IN  THE  C50URT  OP  CLAIMS. 

May  30, 1859. 

John  Langdon's  administratoii  vs.  The  United  States. 

ScARBUBOHy  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  the  following  case  : 

1.  On  the  6th  day  of  June,  A.  D.  1812,  John  Langdon,  his  intes- 
tate, was  appointed  a  deputy  commissary  in  the  army  of  the  United 
States,  and  served  in  that  capacity  till  June  30,  A.  D.  1816.  He 
disbursed  a  large  amount  of  money  for  the  use  of  the  United  States. 
He  was  frequently  obliged  to  purchase  the  requisite  supplies  ^'  either 
with  his  own  private  funds,  upon  money  loaned  to  him  for  that  pur- 
pose, or  upon  nis  own  individual  responsibility  upon  credit,  and  upon 
which  he  was  compelled  to  pay  interest. 

2.  On  various  settlements  of  the  decedent's  accounts  at  the  Treasury 
Department,  large  balances  were  found  to  be  due  him.  These  balances 
grew  out  of  advances  of  his  own  private  funds,  of  money  borrowed, 
and  supplies  purchased  on  credit  upon  his  individual  responsibility, 
These  balances,  after  remaining  unpaid  many  months » were  then  paid 
in  treasury  notes,  which  were  at  a  discount  of  about  fifteen  per  centum 
from  their  par  value.  The  petitioner  claims,  either  interest  on  the 
balances  or  the  depreciation  of  the  treasury  notes. 

3.  A  commission  of  two  and  one-half  per  centum  on  the  whole  dis* 
bnrsements  made  by  the  petitioner's  intestate,  as  deputy  commissary, 
would  have  exceeded  two  thousand  dollars  a  year  for  the  whole  period 
of  his  service.  For  the  last  three  quarters  of  his  service  he  was  al- 
lowed commissions  only,  amounting  to  $304  83.  The  petitioner 
claims  that  he  ought  to  have  been  paid  $1,196  17,  the  difference  be- 
tween $304  83  and  $1,600  ;  t.  e.,  at  the  rate  of  $2,000  per  year. 

4.  The  decedent,  under  the  authority  of  the  Secretary  of  War,  per- 
formed the  duties  of  deputy  quartermaster,  and  disbursed  large  suma 
of  money  for  that  service.  He  was  allowed  a  commission  of  two  and 
one-half  jper  centum  on  those  disbursements  ;  but  the  petitioner  claima 
that  he  was  entitled  to  the  pay  and  emoluments  of  a  deputy  quarter- 
master.    The  amount  now  claimed  on  this  account  is  $1,320  09. 

6.  The  decedent  also  performed  the  duties  of  issuing  commissary 
for  the  period  of  about  turee  years.  The  petitioner  claims  therefor 
an  annual  compensation  of  $1,200. 

1.  As  to  the  first  item : 

The  allegations  of  the  petitioner  on  this  point  are  not  sustained  by 
evidence.  The  vouchers,  "No.  1,"  "No.  2,"  "  No.  3,"  "No.  4,'' 
"No.  5,"  and  "No.  6,"  have  not  been  proved;  nor  is  there  any 
evidence  on  file  in  this  case  which  enables  us  judicially  to  say  that 
the  decedent  ever  paid  a  single  dime  of  interest  for  the  use  of  the 
United  States.  If  the  vouchers  just  mentioned  should  be  received  as 
genuine,  they  are  merely  the  unsworn  statements  of  the  persona 
whose  names  they  bear,  and  could  not,,  therefore,  be  received  as  evi- 
dence of  the  fiftcts  asserted  by  them.    But,  even  if  they  could  be  re- 
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oeived  as  evidence  of  those  facts,  whilst  the  facts  show  that  the  dece- 
dent paid  money  for  interest  on  account  of  the  United  States,  they 
do  not  show  that  its  payment  was  duly  authorized,  or  that  it  was 
made  under  such  necessity,  or  under  such  other  circumstances  as  to 
impose  a  liahility  upon  the  United  States.  But,  in  fact,  it  has  not 
heen  shown  hy  the  evidence  that  the  vouchers  are  genuine.  The 
claim  under  this  item,  therefore,  is  rejected  because  it  is  wholly  un- 
supported by  evidence. 

2.  As  to  the  second  item  : 

We  could  not  form  a  correct  judgment  on  this  claim  without  having 
before  us  all  the  returns  of  the  decedent,  and  being  put  in  possessession 
of  all  the  circumstances  connected  with  them.  If  it  be  true  that  the 
balances  in  his  favor  were  produced  by  receipts  given  to  him  to  be 
used  as  vouchers  when  the  money  mentioned  in  them  was  not  actually 
paid,  and  that  the  persons  giving  them  were  afterwards  paid  by  him 
with  the  money  of  the  United  States,  it  is  plain  that  he  sustained  no 
loss  thereby,  that  in  fact  he  made  no  advances,  and  that  he  can  have 
no  just  claim  against  the  United  States  for  interest  on  those  balances. 
(See  the  report  of  the  Third  Auditor  to  the  Committee  of  Claims,  H. 
of  E.,  dated  April  4,  A,  D.  1854.)  There  is  no  evidence  whatever 
that  the  petitioner  sustained  any  loss  by  reason  of  the  depreciation  of 
treasury  notes. 

This  claim  is  rejected  because  it  is  not  sustained  by  the  evidence. 

3.  As  to  the  third  item : 

The  decedent,  as  deputy  commissary,  was  entitled  to  calculate  his 
commissions  on  the  disbursements  made  by  him  during  the  year  com- 
mencing with  the  date  of  his  appointment,  and  not  during  the  calen- 
dar or  fiscal  year,  and  if  the  two  and  one-half  per  centum  on  the  dis- 
bursements made  during  the  portion  of  the  year  when  he  went  out  of 
office  did  not  exceed  two  thousand  dollars,  he  was  entitled  to  receive 
the  full  commissions  thereon,  though  they  might  have  exceeded  the 
rate  of  two  thousand  dollars  a  year.  (United  States  v.  Dickson,  15 
Peters's  E.,  p.  151.)  According  to  the  report  of  the  Third  Auditor, 
already  noticed,  he  was  paid  as  follows  : 

From  June  11,  to  December  Slst,  A.  D.  1812,  at  $2,000 
per  annum,  his  commissions  equalling  or  exceeding  that 

sum $1,109  89 

From  January  1,  to  March  31,  A.  D.  1813,  at  same  rate..        600  00 

From  April  1,  to  June  30,  A.  D.  1813,  at  same  rate 500  00 

From  July  1,  to  September  30,  A.  A.  1813,  at  same  rate..       600  00 
From  October  1,  to  December  31,  A.  D.  1813,  at  same 

rate 500  00 

From  January  1,  A.  D.  1814,  to  March  31,  A.  D.  1815, 

at  same  rate 2,500  00 

From  March  31,  to  June  30,  A.  D.  1816,  commissions  on 
his  disbursements 276  00 


Each  year  of  his  service  constituted  a  period  of  calculation,  and  if  a 
commission  of  two  and  a  half  jper  centum  on  his  disbursements  for  that 
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feriod  exceeded  $2,000,  then  his  salary  for  sach  period  was  2,000  ; 
at  if  it  fell  short  of  2,000,  then  he  was  entitled  to  the  commissions 
only.  The  evidence  on  file  in  this  case  does  not  unable  ns  to  deter- 
mine whether  any  injustice  was  done  the  decedent  in  this  respect. 
Without  such  evidence  the  presumtion  is,  that  he  received  all  that  was 
due  him. 
This  item  of  the  petitioner's  claim  is  not  sustained. 

4.  As  to  the  fourth  item  : 

The  deoendent  was  not  a  deputy  quartermaster.  He  only  made  dis- 
bursements in  the  Quartermaster's  department,  and  the  only  compen- 
sation to  which  he  was  entitled  therefor  was  what  his  services  were 
reasonably  worth.  He  received  a  commission  of  two  and  a  half  j^er 
centum  on  those  disbursements,  and  it  does  not  appear  to  us  that  it 
was  not  a  full  equivalent  for  his  services — all  that  ne  reasonably  de- 
served to  have. 

5.  As  to  the  fifth  item  : 

This  claim  is  wholly  unsupported  by  the  evidence. 

Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


36iH  CoNQRBSs,  )  HOUSE  OF  REPRESENTATIVES.  (  Rbp.  0.  C. 
la  Session.     )  {    JSo.  211. 


WILLIS  BENEFIELD. 


Fbbruart  11,  1860. — ^Reported  from  the  Court  of  Claiine ;  oommitted  to  a  Committee 

of  the  Whole  House,  and  ordered  to  be  printed. 


The  CouBT  OF  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representaiivea  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

WILLIS  BENEFIELD  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  The  original  documentary  evidence  in  the  case,  transmitted  to 
the  House  of  Representatives. 

3.  Claimant's  brief. 

4.  Solicitor's  brief. 

5.  Opinion  of  the  court  adverse. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  el  ^*^  ^^  ®*^^  court,  at  Washington,  this  5th  day  of  De- 
l-^-  ^-J     cember,  A.  D.  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Olerk  Court  of  Claims. 


CASE  OF  WILLIS  BEKEFIELD. 

To  the  henorahle  judges  of  the  Court  of  Claims  : 

Tour  petitioner,  Willis  Benefield,  of  Sullivan  county  and  State  of 
Indiana,  respectfully  represents : 

That  on  the  23d  day  of  January,  1855,  the  honorable  John  G. 
Davis  gave  notice,  under  the  rule,  of  his  intention  to  move  for  leave- 
to  introduce  a  bill  for  the  relief  of  your  petitioner. 

That  on  the  24th  day  of  January,  1855,  the  honorable  John  G.. 
Davis  filed  the  petition  of  your  petitioner  in  the  House  of  Representa- 
tives of  the  United  States^  a  copy  of  which  petition  is  herewith  filed,, 
marked  ^'K^"  which  said  petition  was  on  said  day  referred  to  the 
Committee  on  Public  Lands. 
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That  on  the  2d  day  of  February,  1855,  the  honorable  Mr.  Henn, 
from  the  Committee  on  Public  Lands,  made  a  report  upon  the  petition 
of  your  petitioner,  which  report  is  hereto  attached^  marked  ''0," 
and  at  the  same  time  reported  the  following  bill  for  the  relief  of  your 
petitioner,  marked  '^  P,"  and  which  is  hereto  attached. 

That  he  is  informed  and  believes  that  no  action  was  taken  upon  said 
bill  by  the  House  until  tlie  3d  day  of  March^  1855^  when  the  same 
was  refiBrred  by  a  general  resolution  to  the  Court  of  Claims,  where 
said  petition  is  now  pending. 

Tour  petitioner  asks  that  his  said  petition  may  be  docketed  and  con- 
sidered, and  such  report  may  be  made  as  he  may  be  entitled  to  under 
the  law  and  the  regulations  of  said  court. 

WILLIS  BENEPIELD. 


DiBTRioT  OF  Columbia,  )     . 
Washington  City^       \     ' 

H.  D.  Scott,  being  duly  sworn,  upon  his  oath,  says  that  he  has  ex- 
amined the  Journal  of  the  House  of  Representatives,  and  he  believes 
that  the  action  as  stated  in  the  petition  of  Willis  Benefield  as  being 
had  in  said  House  is  correct  in  substance  and  matter  of  fact. 

H.  D.  SCOTT. 
Sworn  to  before  me — 

SAMUEL  HUNTINGTON^ 

Chief  Clerk  Court  of  Glaima. 


To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States : 

The  undersigned,  a  citizen  of  Sullivan  county,  Indiana,  respectfully 
represents : 

That  on  the  21st  day  of  December,  1847,  he  located  land  warrant 
No.  5202,  on  the  northwest  quarter  of  section  21 ,  in  township  9  north, 
range  9  west,  in  the  Vincennes  land  district. 

That  the  said  tract  was  patented  to  him  on  the  10th  day  of  June, 
1849,  as  will  appear  by  reference  to  the  fetter  of  the  Commissioner  of 
the  General  Land  Office,  marked  *^a." 

He  further  represents  that  he  took  possession  of  said  tract  of  land, 
and  made  lasting  and  valuable  improvements  thereon,  never  for  a  mo- 
ment doubting  the  validity  of  his  title  until  recently,  when  he  was 
informed  that  the  said  tract  had  long  before  his  entry,  to  wit,  on  the 
day  of  ,  A.  D.  ,  been  selected  for  the  Wabash  and 

Erie  canal,  under  the  act  of  3d  March,  1854,  and  approved  by  the 
Secretary  of  the  Interior  on  the  24th  of  March,  1852,  as  will  appear 
by  the  letter  marked  **  6." 

He  further  represents  that  he  made  improvements  on  eaid  land 
whilst  he  had  the  same  in  possession,  under  the  entry  and  patent  afore- 
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said,  to  the  value  of  twelve  hundred  dollars,  as  will  appear  by  the 
paper  marked  "c." 

Therefore,  inasmuch  as  he  has  acted  in  good  faith  in  the  premises, 
that  by  the  mistakes  of  the  officers  of  the  government  he  has  not  only 
lost  his  land,  but  the  proceeds  of  all  his  hard  labor  for  many  years, 
and  is  now  turned  out  of  doors  with  his  family,  at  an  advanced  age, 
poor  and  penniless — 

He  prays  that  Congress  may,  by  an  act,  grant  him  the  right  to 
enter,  free  of  cost,  other  government  lands,  to  the  value  of  his  im- 
provements.    And,  as  in  duty  bound,  will  ever  pray. 

WILLIS  BENEPIELD. 


^•a." 


General  Land  Office,  January  10,  1855. 

Sib:  In  reply  to  your  letter  of  the  7th  instant,  I  have  the  honor  to 
inform  you  that  bounty  land  warrant  certificate  No.  5202,  for  160 
acres,  issued  under  the  act  of  February  11,  1847,  in  the  name  of 
Willis  Benefield,  was  patented  in  his  favor  June  10,  1849.  The 
same  was  located,  December  31,  1847,  upon  the  northwest  quarter 
of  section  21,  in  township  9  north,  of  range  9  west,  in  the  district  of 
lands  subject  to  sale  at  Vincennes,  Indiana. 

I  have  the  honor  further  to  state  that  this  office  can  afford  Mr. 
Benefield  no  relief  in  the  premises. 

I  am,  very  respectfully,  your  obedient  servant, 

JOHN   WILSON, 

Commissioner. 

Hod.  John  Q.  Davis,  House  o/Mepresentatives, 


n 


br 


General  Land  Office,  January  13,  1855. 

Sir  :  In  answer  to  your  verbal  inquiry  of  to-day,  I  have  the  honor 
to  inform  you  that  the  north  half  of  section  21,  township  9  north, 
of  range  9  west,  in  the  Vincennes  district,  Indiana^  was  selected  for 
the  Wabash  and  Erie  canal,  under  the  act  of  3d  March,  1845,  and 
approved  by  the  Secretary  of  the  Interior  on  the  24th  March,  1852. 
I  am,  sir,  with  great  respect,  your  obedient  servant, 

JOHN  WILSON, 

Commissioner. 
Hon.  John  Q-.  Davis,  House  of  Representatives. 


BiATB  OF  Indiana,  ) 
SuBivan  Omniyj  S 

Willis  Benefield,  of  the  county  and  State  aforesaid^  being  duly 
sworn,  says  that  he  is  theidentical  Willis  Benefield  who  was  a  private 
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in  Capt:  Briggs'  company,  in  the  second  Indiana  regiment  of  volnn- 
teers,  in  the  war  with  Mexico  ;  that  he  served  the  term  of  one  year, 
and  received,  under  the  act  of  Congress,  a  warrant  for  160  acres, 
which  he  located  on  the  northwest  quarter  of  section  21,  township  9 
north,  range  9  west,  in  the  Vincennes  district,  and  received  a  patent 
from  the  United  States  for  the  same  ;  that,  immediately  after  locating 
the  same,  he  took 'possession  of  the  said  lands,  and  made  valuable 
improvements  thereon,  under  the  belief  that  he  had  a  good  title  for 
the  same,  and  has  never  known  aoything  to  the  contrary  until 
recently,  when  he  was  informed  that  at  the  time  of  his  entering  said 
land  the  same  had  been  conveyed  to  the  State  of  Indiana,  under  an 
act  of  Congress  appropriating  lands  to  the  State  of  Indiana,  for  the 
benefit  of  the  Wabash  and  Erie  canal. 

WILLIS  BENEFIELD. 

Subscribed  and  sworn  to  before  me  November  23,  1864. 

JOSEPH  W.  WOLFE,  Clerk. 


•*c." 


State  of  Indiana,  )  ^. 
Svllivan  County  j    \ 

William  McQ-rew  and  James  W.  Thompson,  being  duly  sworn,  say 
tha'  they  are  well  acquainted  with  Willis  Benefield,  the  individual 
who  has  made  the  within  affidavit,  and  have  been  for  the  last  fifteen 
years.  They  know  him  to  be  the  same  person  who  served  as  a  pri- 
vate in  Captain  Briggs'  company,  in  the  war  with  Mexico,  and  to 
whom  a  land  warrant  issued,  as  within  described.  We  know  that  the 
said  Benefield  located  his  warrant  on  the  within-described  land,  and 
has  made  valuable  improvements  thereon  The  land,  at  the  time  of 
locating  the  said  warrant  thereon,  we  consider  was  not  worth  more 
than  Congress  price,  $1  26  per  acre  ;  but,  in  consequence  of  the  im- 
provements made  by  the  said  Benefield,  we  consider  the  land  to  be 
worth,  at  this  time,  twenty-five  hundred  dollars,  or  $16  per  acre.  We 
would  further  state  that  the  price  of  lands  lying  in  the  vicinity  of  the 
land  described  has  been  greatly  enhanced  by  the  location  of  the  Evans- 
▼ille  and  Crawfordsville  railroad.  The  improvements  thereon  consist 
of  about  seventy  acres  being  enclosed,  and  near  sixty  cultivated,  with 
comfortable  buildings  thereon. 

WILLIAM  McGREW. 

JAMES  W.  THOMPSON. 

State  of  Indiana,  )  ^. 
SuUivan  County^   S 

I,  Joseph  W.  Wolfe,  clerk  of  the  circuit  court  in  and  for  said 
county,  certify  that  the  above  and  foregoing  affidavits,  as  subscribed 
by  Willis  Benefield,  William  McGrew,  and  James  W.  Thompson , 
were  duly  sworn  to  and  sabscribed  before  me. 


WILLIS    BENEFIELD 


In  testimony  whereof^  I  have  herennto  set  my  hand  and  seal  of  said 
court,  hereto  affixed. 

JOSEPH  W.  WOLFE,  Chrh. 

NOVBMBBB  23, 1864. 


State  of  Indiana,  1 
SuUivan  GourUy^   \ 

Be  it  known,  on  this  15th  day  of  January,  A.  D.  1865,  hefore  me, 
the  undersigned,  a  justice  of  Che  peace  within  and  for  said  county, 
came  personally  James  Q-ardner  and  William  McQ-rew,  who,  being 
duly  sworn,  upon  their  oath  do  say  that  they  are  well  acquainted  with 
the  northwest  quarter  of  section  21,  township  9  north,  range  9  west, 
in  Sullivan  county,  Indiana,  and  being  the  same  tract  of  land  that 
Willis  Benefield,  a  soldier  in  the  war  with  Mexico,  located  his  land 
warrant  on,  and  on  which  said  Benefield  now  resides  ;  which  tract  of 
land  has  been  sold  by  the  trustees  of  the  Wabash  and  Erie  canal. 
We  consider  the  value  of  the  improvements  of  the  said  tract  of  land, 
made  by  the  said  Benefield,  to  be  of  the  value  of  twelve  hundred  dol- 
lars, separately  and  apart  from  the  value  of  the  land. 

WILLIAM  McGKEW. 

JAMES  GABDNEB. 

Subscribed  and  sworn  to  before  me ;  and  I  certify  the  said  James 
Gardner  and  William  McGrew  are  credible  witnesses. 

WILLIAM  C.  McBEIDE,  Justice. 
Januabt  1,  1856. 

State  of  Indiana,  } 
County  of  SvUivan^  ) 

I,  Joseph  W.  Wolfe,  clerk  of  the  circuit  court  within  and  for  said 
county,  certify  that  William  C.  McBride  is  a  justice  of  the  peace 
within  and  for  said  county,  and  that  the  within  and  foregoing  signa- 
ture, purporting  to  be  his,  is  genuine. 

Witness  my  hand  and  seal  of  said  court  hereto  affixed. 

JOSEPH  W.  WOLFE,  Glerk. 

Januabt  15,  1865. 

District  of  Columbia,  ) 

Washington  City,      ]  **•' 

H.  D.  Scott,  being  duly  sworn,  upon  his  oath  says  that  he  has  read 
the  petition  of  Willis  Benefield,  and  exhibits  thereto,  presented  to  the 
House  of  Bepresentatives  of  the  United  States  the  24th  day  of 
January,  1856,  by  the  honorable  John  G.  Davis,  and  from  such 
examination,  and  a  general  knowledge  of  the  subject  derived  from 
information  in  Sullivan  county,  Indiana,  he  believes  the  same  is  true 
in  substance. 

H.  D.  SCOTT. 

Sworn  to  and  subscribed  before  me  this  3d  day  of  May,  1856. 

0.  W.  C.  DUNNINGTON, 

Justice  of  the  Peace. 
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February  2,  1855. 

Report  of  the  Committee  on  Pvblic  Lands  in  the  case  of  Willia  Bemfidd, 

Mr.  Hbnn,  from  the  Committee  on  Public  Lands^  to  whom  was 
referred  the  petition  of  Willis  Benefield,  asking  relief  on  account  of 
the  failure  of  title  to  a  certain  tract  of  land  located  by  him,  made 
the  following  report : 

That  they  have  examined  the  papers  filed  in  this  case,  and  find  the 
facts  to  be  as  follows  :  that  said  Benefield  served  for  the  term  of  one 
year  as  a  soldier  in  (  aptain  Briggs'  company,  second  regiment 
Indiana  volunteers,  during  the  war  with  Mexico.;  that  for  said  service 
there  was  granted  to  him  a  land  warrant  (No.  5202)  for  one  hundred 
and  sixty  acres  of  land,  under  the  act  of  February  11,  1847;  that  on 
the  31st  day  of  December^  1847,  he  located  said  land  warrant  on  the 
northwest  quarter  of  section  21,  township  9  north,  of  range  9  west,  in 
the  district  of  lands  subject  to  sale  at  the  land  office  at  Yincennes, 
Indiana;  that  on  the  10th  day  of  June,  1849,  a  patent  was  issued  in 
his  favor  for  said  land;  that  said  Benefield  settled  upon  said  land,  and 
improved  the  same  by  fencing  and  cultivating  between  sixty  and 
seventy  acres,  and  by  erecting  buildings  thereon,  all  of  which  im- 
provements are  estimated  lobe  worth  $1,200;  that  said  quarter-section 
has  since  been  claimed  by  the  State  of  Indiana  as  a  part  of  the  lands 
granted  to  said  State  for  the  construction  of  the  Wabasb  and  Erie 
canal,  under  the  act  of  March  3, 1845,  and  the  same  was  confirmed  to 
said  State  under  said  act,  by  decision  of  the  Secretary  of  the  Interior, 
dated  March  24,  1852;  whereby,  notwithstanding  the  issue  of  said 
patent  to  said  Benefield,  his  title  has  wholly  failed. 

The  committee  are  of  the  opinion  that  Mr.  Benefield  has  been 
seriously  damaged  by  the  failure  of  title,  as  before  related,  and  that 
the  injury  he  has  sustained  has  been  occasioned  wholly  by  the  fault 
of  the  United  States,  and  not  on  account  of  any  laches  or  fault  of  his 
own,  and  therefore  he  ought  to  have  relief.  The  committee  have  had 
some  doubt  as  to  the  measure  of  damages  that  ought  to  be  allowed, 
but  are  of  opinion  that  at  least  six  hundred  and  forty  acres  of  land 
ought  to  be  granted  to  said  Benefield,  in  lieu  of  the  one  hundred  and 
sixty  acres  to  which  title  has  failed;  and  therefore  they  report  a  bill 
authorizing  him  to  enter  that  quantity  free  of  cost,  the  passage  of 
which  they  respectfully  recommend. 


Fbbruabt  2, 1866. 


Mr.    Hbnn,  from  the  Committee  on    Public  Lands,   reported  the 

following  bill : 

A  BILL  for  the  relief  of  Willis  Benefield,  of  Indiana. 

Be  it  enacted  by  the  SentUe  and  Sottseaf  Bepresentaiives  of  the  United 
Stages  of  America  in  Congress  assembled^  That  Willis  Benefield,  of  the 
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State  of  Indiana^  be^  and  he  is  hereby,  authorized  to  enter,  in  legal 
sabdivisions,  free  of  cost,  the  quantity  of  six  hundred  and  forty  acres 
of  any  of  the  pablic  lands  oi'  the  United  States  which  may  be  subject 
to  private  entry  at  a  minimum  price  not  exceeding  one  dollar  and 
twenty-five  cents  per  acre,  upon  a  surrender  of  the  patent  for  the 
northwest  quarter  of  section  number  twenty-one,  in  township  number 
nine  north,  of  range  number  nine  west,  in  the  district  of  lands  subject 
to  sale  at  the  land  ofS^e  at  Yincennes,  Indiana,  and  a  proper  relin- 
qaishment  of  any  title  he  may  have  in  the  same  by  virtue  of  such 
patent. 

Sbc.  2.  And  be  it  further  encoded,  That  the  entry  of  the  land  hereby 
authorized  shall  be  made  under  such  regulations  as  shall  be  prescribed 
by  the  Commissioner  of  the  G^eneral  Land  Office,  and  the  same  shall 
be  in  full  satisfaction  of  any  claim  to  bounty  land  which  said  Benefield 
may  have  under  the  act  of  February  11,  1847;  and  land  warrant 
number  five  thousand  two  hundred  and  two,  issued  to  said  Benefield 
under  said  act,  shall  be  surrendered  and  cancelled  prior  to  any  entry 
hereby  authorized. 


Affidavit  of  daimant. 


State  of  Indiana,  )     . . 
SuUivan  County ^  \ 


Willis  Benefield,  of  the  county  and  State  aforesaid,  being  duly  sworn, 
says  that  he  is  the  identical  Willis  Benefield  who  was  a  private  in 
Captain  Briggs'  company,  in  the  second  Indiana  regiment  of  volun- 
teers, in  the  war  with  Mexico ;  that  he  served  the  term  of  one  year, 
and  received,  under  the  act  of  Congress,  a  warrant  for  160  acres,  which 
he  located  on  the  northwest  quarter  of  section  21,  township  U  north, 
range  9  west,  in  the  Yincennes  district,  and  received  a  patent  from  the 
United  States  for  the  same  ;  that  immediately  after  locating  the  same 
he  took  possession  of  the  said  lands,  and  made  valuable  improvements 
thereon,  under  the  belief  that  he  had  a  good  title  for  the  same,  and 
has  never  known  anything  to  the  contrary  until  recently,  when  he  was 
informed  that  at  the  time  of  his  entering  said  land  the  same  had  been 
oonveyed  to  the  State  of  Indiana,  under  an  act  of  Congress  appropriating 
lands  to  the  State  of  Indiana,  for  the  benefit  of  tbe  Wabash  and  Erie 
oanal, 

WILLIS  BENEFIELD, 

Subscribed  and  sworn  to  before  me  November  23,  1854. 

JOSEPH  W.  WOLFE,  Olerk. 


Affidavit  of  McOreto  and  Thxmpaon, 

Statb  op  Indiana,  )     . 
Sullivan  County^   J     * 

William  McGrew  and  James  W.  Thompson,  beins  duly  sworn,  say 
that  they  are  well  acquainted  with  Willis  Benefield,  the  individual  who 
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has  made  the  within  affidavit,  and  have  been  for  the  last  fifteen  years ; 
they  know  him  to  be  the  same  person  who  served  as  a  private  in  Cistptain 
Briggs'  company  in  the  war  with  Mexico,  and  to  whom  a  land  warrant 
issued,  as  within  described  ;  we  know  that  the  said  Benefield  located 
his  warrant  on  the  within-described  land,  and  has  made  valuable  im- 
provements thereon  ;  the  land  at  the  time  of  locating  the  said  warrant 
thereon  we  consider  was  not  worth  more  than  the  Congress  price — 
$1  25  per  acre  ;  but  in  consequence  of  the  improvements  made  by  the 
said  Benefield,  we  consider  the  same  to  be  worth  at  this  time  the  sum 
of  $2,400,  or  $15  per  acre  ;  we  would  further  state  that  the  prices  of 
lands  lying  in  the  vicinity  of  the  land  described  within  has  been  greatly 
enhanced  by  the  location  of  the  Evansville  and  Crawfordsville  railroad. 
The  improvements  thereon  consist  of  about  seventy  acres  being  enclosed, 
and  near  sixty  cultivated,  with  comfortable  buildings  thereon. 

WILLIAM  McGREW. 

JAMES  W.  THOMPSON. 

State  of  Indiana, 
BuUivan  County. 

I,  Joseph  W.  Wolfe,  clerk  of  the  circuit  court  in  and  for  said  county, 
certify  that  the  above  and  foregoing  affidavits,  as  subscribed  by  Willis 
Benefield,  William  McGrew,  and  .James  W.  Thompson,  were  duly 
sworn  to  and  subscribed  before  me. 

In  testimony  whereof,  I  have  hereto  set  my  hand  and  seal  of  said 
Tt   a  1      court,  hereto  affixed,  November  23,  1854. 
l^^-  ®  J  JOSEPH  W.  WOLFE,  Clerk. 


Affidavit  of  Gardner  and  McOrew. 


Statb  of  Indiana,  7  ^. . 
Sidlivan  County,   S 


Be  it  known  that  on  this  15th  day  of  January,  A.  D.  1855,  before 
me,  the  undersigned,  a  justice  of  the  peace  within  and  for  said  county, 
came  personally  James  Gardner  and  William  McGrew,  who,  beinff 
duly  sworn,  upon  their  oaths  do  say  that  they  are  well  acquainted 
with  the  north  west  quarter  of  section  21,township9  north,  range  9  west, 
in  Sullivan  county,  Indiana;  and  being  the  same  tract  of  land  that 
Willis  Benefield,  a  soldier  in  the  war  with  Mexico,  located  his  land 
warrant  on,  and  on  which  said  Benefield  now  resides;  which  tract  of 
land  has  been  sold  by  the  trustees  of  the  Wabash  and  Erie  canal.  We 
consider  the  value  of  the  improvements  of  the  said  tract  of  land  made 
by  the  said  Benefield  to  be  of  the  value  of  $1,200,  separately  and  apart 
trom  the  value  of  the  land. 

WILLIAM  McGREW. 

JAMES  GARDNER. 

Subscribed  and  sworn  to  before  me;  and  I  certify  the  said  Jan«e 
Gardner  and  William  McGrew  are  credible  witnesses. 

WILLIAM  0.  McBRIDE,  Justice. 
Januaet  16, 1856. 
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Statb  op  Indiana^    ) 
County  of  Sullivan,  \ 

I,  Joseph  W.  Wolfe,  clerk  of  the  circuit  court  within  and  for  said 
county,  certify  that  William  C.  McBride  is  a  justice  of  the  peace 
within  and  for  said  county,  and  that  the  within  and  foregoing  signa- 
ture, purporting  to  be  his,  is  genuine. 

Witness  my  hand  and  seal  of  said  court  hereto  affixed,  January 
r,  „  T      15,  1855. 

[L.  S.J  ' 

JOSEPH  W.  WOLFE,  CierTc. 


Letter  from  Commissioner  of  the  General  Land  Office. 

General  Land  Ofpiob,  January  13,  1855. 

Sir  :  In  answer  to  your  verbal  inquiry  of  to-day,  I  have  the  honor 
to  inform  you  that  the  north  half  of  section  twenty-one,  in  township 
nine  north,  of  range  nine  west,  in  the  Vincennes  district,  Indiana, 
was  selected  for  the  Wabash  and  Erie  canal,  under  the  act  of  the  3d 
March,  1845,  and  approved  by  the  Secretary  of  the  Interior  on  the 
24th  March,  1852. 

I  am,  sir,  with  great  respect,  your  obedient  servant, 

JOHN  WILSON,  Gommissioner. 

Hon.  John  G.  Davis, 

House  of  Representatives. 


Letter  from  Gommissioner  of  the  General  Land  Office. 

General  Land  Office,  July  4,  1858. 

Sir  :  I  have  the  honor  to  return  herewith  the  petition  of  Willis 
Benefield,  filed  by  you  on  the  31st  ult.,  and,  in  regard  to  the  matter, 
to  state  that  it  apj^ars  from  the  records  of  this  office  that  the  north 
balf  of  section  twel^ty-one,  township  nine  north,  of  range  nine  west, 
Vincennes  district,  Indiana,  was  selected,  September  28,  1846,  for 
the  Wabash  and  Erie  canal,  under  the  provisions  of  the  act  of  Ck)n- 

Eess  approved  March  3,  1845,  and  approved  by  the  Secretary  of  the 
terior  March  24,  1852.  The  original  list  of  the  selections  by  the 
State  authorities  is  not  to  be  found  on  the  files  of  this  office,  but,  if 
material,  a  call  for  it  will  be  made  upon  the  o&cer  in  charge  at  Vin- 
cennes. It  also  appears  that  the  northwest  quarter  of  the  above- 
mentioned  section,  township,,  and  range,  a  tract  embraced  by  the  said 
selection,  was  located,  December  31,  1847,  with  bounty  land  war- 
rant No.  6202,  issued  under  the  act  of  11th  February,  1847,  in  the 
name  of  Willis  Benefield,  and  that  a  patent  for  said  tract  issued  to 
Willis  Benefield  on  the  10th  June,  1849. 

The  register  at  Vincennes  was,  on  the  12th  July,  1864,  advised  of 
the  illegality  of  the  location,  and  instructed  to  inform  Mr.  Benefield 
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of  the  eame^  and  request  a  retarn  of  the  patent  for  cancellation  ;  this 
baring  been  done,  and  a  relinqnishment  of  the  tract  by  Mr.  Bene- 
fieUl>  dated  February  22,  1855,  filed  in  this  office,  the  location  was 
itincelled,  and  the  warrant  transmitted  to  the  Hon.  John  G.  Davis 
March  2,  1855. 
Very  respectfully,  your  obedient  servant, 

THOMAS  A.  HENDRICKS, 

Commissioner. 
Hon.  R.  H.  GiLLBT, 

Washington,  D.  C. 


Letter  from  Commissioner  of  the  General  Land  Office, 

General  Land  Office,  August  13,  1858. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 

the  'Zth  instant,  and  to  enclose  certified  copies  of  the  papers  connected 

with  the  case  of  the  location  of  the  land  warrant  No    6202,  for  160 

acres,  issued  under  the  act  of  1847,  in  the  name  of  Willis  Benefield. 

Very  respectfully,  your  obedient  servant, 

THOMAS  A.  HENDRICKS, 

Commissioner. 
Hon.  R.  H.  GiLLET, 

Solicitor  Court  of  Claims^  Washington,  D.  C. 


General  Land  Office,  August  13,  1858. 

I,  Thomas  A.  Hendricks,  Commissioner  of  the  General  Land  Office, 
do  hereby  certify  that  the  annexed  are  true  and  literal  exemplifications 
from  the  records  and  files  of  this  office. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
Pl  s  1  ^^^^^  ^^  6^^  ^^  ^h^s  office  to  be  affixed,  at  the  city  of 
L  •    "J      Washington,  on  the  day  and  year  above  written. 

THOMAS  A.  HENDRICKS, 
Commissioner  of  the  General  Land  Office. 


Letter  from  the  Hon.  John  G.  Davis. 

House  of  Representatives, 

January  7, 1855, 

Dear  Sir  :  The  case  to  which  I  called  your  attention  a  few  days 
ago  is  this. 

WjUis  Benefield,  of  Sullivan  county,  Indiana,  served  one  year  in  the 
Mexican  war,  for  which  he  received  a  land  warrant,  which  he  located 
on  the  northwest  quarter  of  section  twenty-one,  township  9,  range  9 
west,  and  received  a  patent  therefor.  He  moved  on  the  land  and  made 
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valuable  improvemeDts.  Lately  it  has  been  found  to  belong  to  the 
Wabash  and  Erie  canal^  and  by  them  sold,  and  Benefield  lo^es  his 
land  and  all  his  labor  on  the  premises. 

These  facts  being  proved,  I  think  Congress  will  grant  him  other 
lands  to  the  value  of  his  improvements.  I  presume  your  office  will 
return  him  his  warrant,  or  refund  him  the  amount  in  cash;  am  I  right 
in  this? 

Please  send  me  a  letter,  stating  the  facts  in  regard  to  his  entry  of 
the  land,  and  that  at  that  time  it  was  the  property  of  the  canal,  that 
I  may  make  out  a  case  for  the  action  of^  Congress,  at  your  earliest 
convenience. 

The  session  is  short  and  I  am  anxious  to  get  the  case  up  at  the 
earliest  moment. 

Your  obedient  servant, 

JOHN  G.  DAVIS. 

Hon.  John  Wilson,  Commissioner,  cfec. 


Letter  from  Co^nmissioner  of  the  General  Land  Office. 

Gknbeal  Land  Office,  January  10,  1855. 

Sib:  In  reply  to  your  letter  of  the  7th  instant,  I  have  the  honor  to 
inform  you  that  bounty  land  warrant  certificate  No.  5202,  for  160 
acres,  issued  under  the  act  of  February  11 ,  1847,  in  the  name  of  Willis 
Benefield,  was  patented  in  his  flEivor  on  the  10th  of  June,  1849;  the 
same  was  located  December  31,  1847,  upon  the  northwest  quarter 
ot  section  31,  in  township  9  north,  of  range  9,  west,  in  the  district  of 
lands  subject  to  sale  at  Yincennes,  Indiana. 

I  have  the  honor  further  to  state  that  this  office  can  aflford  Mr. 
Benefield  no  relief  in  the  premises. 

I  am,  very  respectfully,  your  obedient  servant, 

JOHN  WILSON,  Commissioner. 
Hon.  John  G.  Davis, 

House  of  Bepreseniatives. 


Letter  from  Hon.  John  G.  Davis. 

Washington,  February  2,  1855. 

Sib:  Enclosed  I  return  the  patent  issued  to  Willis  Benefield  for 
160  acres  of  land,  which  was  taken  for  canal  purposes;  you  will  please 
cancel  the  same  and  return  me  his  land  warrant. 
Respectfully,  your  obedient  servant, 

JOHN  a.  DAVIS. 

Hon.  John  Wimon, 

Commissioner  General  Land  Office. 
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Letter  from  the  Commiasioner  of  the  General  Land  Office. 

Geneeal  Land  Office,  February  12, 1855. 

Sir:  In  reply  to  your  letter  of  the  2d  instant,  I  have  tlie  honor  to 
state  that  before  the  patent  of  Willis  Benefield  can  be  cancelled  and 
his  warrant  returned,  the  patent  must  be  relinquished  in  the  manner 
and  form  prescribed  in  the  third  paragraph  of  the  enclosed  circular, 
of  the  19th  of  January,  1854.  Said  patent  is  herewith  enclosed. 
Very  respectfully,  your  obedient  servaul, 

JOHN  WILSON,  Commiasioner. 
Hon.  John  G.  Davis, 

Botise  of  Representatives. 


Letter  from  Hon.  John  G.  Davis. 

HousB  OF  Beprbsbntatives, 

February  29,  1855. 

Sir  :  Enclosed  is  the  patent  of  Willis  Benefield,  also  his  deed  of 
relinquishment  for  the  land  therein  mentioned.  Will  you  please  enclose 
me,  before  I  leave  here,  Mr.  Benefield's  land  warrant. 
Respectfully,  your  obedient  servant, 

JOHN  a.  DAVIS. 
Hon.  John  Wilson,  GommtHsioner^  <kc. 


Release  by  W.  Benefield. 


Enow  all  men  by  these  presents  that  I,  Willis  Benefield,  of  Sullivan 
county,  Indiana,  do  hereby  release  to  the  United  States  all  the  right, 
title,  and  claim  that  I  hold  in  and  to  the  northwest  quarter  of  section 
twenty-one,  in  township  nine  north,  of  range  nine  west,  estimated  to 
contain  one  hundred  and  sixty  acres^  selected  in  the  Yincennes  land 
district,  and  in  Sullivan  county,  Indiana. 

Given  under  my  hand  and  seal  this  22d  day  of  February,  A.  D.  1855. 

WILLIS  BENEFIELD.    [l.  s.] 

State  of  Indiana,  Sullivan  County ^  set: 

I,  James  H.  Beed,  recorder  in  and  for  said  county,  certify  that 
Willis  Benefield  this  day  acknowledged  the  execution  of  the  above 
deed. 

I  further  certify  that  I  have  duly  recorded  this  deed  in  book  L, 
page  578;  and  that  the  records  of  this  office  show  no  encumbrance 
upon  said  land. 

Witness  my  hand  and  seal  of  office  hereto  attached,  at  Sullivan, 
[l.  8.1    February  22,  1855. 

JAMES  H.  BEED, 
Recorder  Supreme  Court  of  Indiana: 
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Location  by  W.  Benefidd, 

Land  Oppicb  at  Vincbnnbs. 

Received  at  this  offioe  November  20,  184*7. 

JAMES  8.  MAYES,  Register. 

NOVBMBBR  20,  184T. 

I^  Willis  Benefield,  of  Sullivan  county^  Indiana,  do  hereby  locate 
the  northwest  quarter  of  section  twenty-one,  township  number  nine 
north,  of  range  number  nine  west,  containing  one  hundred  and  sixty 
acres,  in  satisfaction  of  the  warrant  hereiu  mentioned. 

WILLIS  BENEFIELD. 
Attest: 
Jambs  S.  Matbs^  Register. 
Samubl  Wisb,  Receiver, 

[This  location  cancelled,  see  letter  to  register,  Vinccnnes,  Indiana, 
March  2,  1855.] 

Land  Ofpicb,  Vincennesj  December  31,  1847. 

We  certify  that  the  above  location  is  correct,  being  in  accordance 
with  law  and  instructions. 

JAMES  S.  MAYES,  Register. 
SAMUEL  WISE,  Receiver. 


Letter  from  Commissioner  of  the  General  Land  Office, 

Genbral  Land  Office,  March  2,  1855. 

Sib:  The  location,  in  the  name  of  Willis  Benefield,  with  military 
land  warrant  No.  5202,  for  160  acres,  act  of  1847,  upon  the  northwest 
quarter- section  twenty-one,  township  9,  range  9  west,  has  this  day  been 
cancelled,  because  said  location  interferes  with  a  grant  for  the  benefit 
of  the  Wabash  and  Erie  canal,  under  the  act  of  Congress  approved 
March  5,  1845,  and  the  warrant  certificate  has  been  returned  to  said 
Benefield,  care  of  Hon.  John  G.  Davis. 
You  will  please  enter  the  cancellation  on  the  books  of  your  ofiice. 
Very  respectfully,  your  obedient  servant, 

JOHN  WILSON,  Gommissioner. 
Beoxstbr  of  thb  Land  Office, 

VincenneSy  Indiana. 


Letter  from  Commissumer  of  the  General  Land  Office, 

General  Land  Office,  March  2,  1855 

Sib:  I  have  the  honor  herewith  to  transmit  military  bounty  land 
^arrant  certificate  No.  5202,  for  one  hundred  and  sixty  acres,  act 
of  1847;  the  location  having  been  cancelled  according  to  the  request 
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contained  in  your  letter  of  the  29th  ultimo,  the  receipt  of  which  you 
will  please  acknowledge. 

Very  respectfully,  your  obedient  servant, 

JOHN  WILSON, 
Hon.  John  G.  Davis,  Commissioner, 

House  of  Representatives, 


(jbneral  Land  Office,  Augiiht  13,  1858. 

I,  Thomas  A  Hendricks,  Commissioner  of  the  General  Land  Office, 
do  hereby  certify  that  the  annexed  is  a  true  and  literal  exemplification 
from  the  patent  records  of  this  office. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
r  1  caused  the  seal  of  this  office  to  be  affixed,  at  the  city  of  Wash- 
'-  '      -'    ington,  on  the  day  and  year  above  written. 

THOS.  A.  HENDRICKS, 
Commissioner  of  the  General  Land  Office, 

THE  UNITED  STATES  OF  AMERICA. 

To  all  to  whom  these  presents  shall  come,  greeting : 

Know  ye,  that  in  pursuance  of  an  act  of  Congress,  entitled  **  An 
act  to  raine  ibr  a  limited  time  an  additional  military  force,  and  for 
other  purposes/ 'approved  February  11,1847,  Willis  Benefield, private 
in  Captain  Briggs'  company,  second  regiment  Indiana  volunteers, 
having  deposited  in  the  General  Land  Office  a  warrant  in  Kis  favor, 
numbered  5202,  there  is  therefore  granted  by  the  United  States  unto 
said  Willis  Benefield,  and  to  his  heirs,  the  northwest  quarter  of  section 
twenty-one,  in  township  nine  north,  of  range  nine  west,  in  the  district 
of  lands  subject  to  sale  at  Yincennes,  Indiana,  containing  one  hundred 
and  sixty  acres,  according  to  the  official  plat  of  the  survey  of  the  said 
land  returned  to  the  General  Land  Office  by  the  surveyor  general, 
which  said  tract  has  been  located  in  satisfaction  of  the  above-mentioned 
warrant,  in  pursuance  of  the  act  of  Congress  above  mentioned,  ap- 
proved February  11,  1847;  to  have  and  to  hold  the  said  part  of 
said  section  of  land,  with  the  appurtenances  thereof,  unto  the  said 
Willis  Benefield,  his  heirs  and  assigns  forever. 

In  testimony  whereof,  I,  Zachary  Taylor,  President  of  the  United 

iStates  of  America,  have  caused  these  letters  to  be  made  patent 

and  the  seal  of  the  General  Land  Office  to  be  hereunto  affixed. 

r        -1    Given  under  my  hand,  at  the  city  of  Washington,  the  tenth 

*-  '     J    day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  forty-nine,  and  of  the  independence  of  the  United 

States  the  sventy-third. 

By  the  President : 

ZACHARY  TAYLOR, 
By  THOMAS  EWING,  Jr., 

Secreiary. 
N.  Sabgent,  Recorder  of  the  General  Land  Office, 

Recorded,  volume  18^  page  169 

Cancelled.    See  letter  to  register,  March  2,  1865. 
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in  the  court  of  claims. 
Willis  Benbpceld  vs.  The  United  States. 

Brief  for  petitioner. 

The  petitioner,  ia  1847,  located  a  land  warrant  upon  the  northwest 
quarter  of  section  twenty-one,  township  9,  range  9  west^  in  Indiana, 
and  on  the  lOth  of  June  1849,  a  patent  was  issued  to  him  by  the  United 
States  fur  it. 

He  took  possession  of  the  land,  cultivated  it,  and  made  valuable 
improvements  upon  it.  It  was  afterwards  claimed  by  the  trustees 
of  the  Wabash  and  Erie  canal,  by  virtue  of  a  grant  from  the  United 
States  for  the  purpose  of  completing  said  canal  from  Terre  Haute  to 
the  Ohio  river.  It  was  sold  by  the  trustees,  and  the  purchaser  ousted 
the  petitioner  of  his  possession,  taking  all  tlie  improvements. 

The  evidence  shows  that  at  the  time  Benefield  took  possession  of 
the  land  it  was  worth  but  $1  26  per  acre,  or  $200;  that  he  made  im- 
provements to  the  value  of  $1,200 ;  and  that  the  land  enhanced  in 
valne,  while  he  held  it,  to  $2,500.  He  is,  therefore,  entitled  to  re- 
cover from  the  United  States  the  difference  between  $1  25  and  $15, 
and  also  the  value  of  his  improvements.  This  is  the  amount  of  his 
actual  loss  The  first  it«m  is  $13  75  per  acre,  or  $2,200,  to  which 
the  improvements,  $1,200,  should  be  added,  making  f  3,400. 

I  submit  that  he  is  entitled  to  a  recovery  for  this  amount. 

R.  W.  THOMPSON, 
Attorney  for  Petitioner. 

May,  1858. 


IN  THE  COURT  OF  CLAIMS. 

WiLUS  Benefield  vs.  The  United  States, 

SOLICITOR'S  BRIEF  ON  ARGUMENT. 

Claim  for  the  value  of  a  quarter  section  of  land  and  improvements 
patented  to  daimanty  which  had  been  previously  granted  by  Congress 
for  the  use  of  the  Wabash  and  Erie  canai. 

PACTS  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

1.  The  lands  in  the  Vincennes  land  district,  Indiana,  of  which  this 
quarter  section  was  a  part,  were  surveyed  prior  to  March  3, 1845. 

This  is  a  historical  fact,  but  shown  by  the  surveys  in  the  General 
Land  Office. 

2.  That  on  the  3d  of  March,  1845,  Congress  passed  **an  act  to 
grant  certain  lands  to  the  State  of  Indiana,  the  better  to  enable  the 
State  to  extend  and  complete  the  Wabash  and  Erie  canal  from  Terre 
Haute  to  the  Ohio  river." 

The  first  section  of  this  act  provides  (5  U.  S.  L.,  781)  ^*  that  there 
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be,  and  hereby  is,  granted  to  the  State  of  Indiana,  for  the  purpose  of 
aiding  said  State  in  extending  and  completing  the  Wabash  and  £rie 
canal  from  Terre  Haute,  in  the  county  of  Vigo,  in  said  State,  to  the 
Ohio  river,  at  Evansville,  in  said  State,  as  the  course  thereof  has  been 
established  and  surveyed  by  the  authority  of  said  State,  one  moiety  of 
the  public  lands,  (remaining  unsold,  and  not  otherwise  disposed  of, 
encumbered,  or  appropriated,)  in  a  strip  of  five  miles  in  width  on 
each  £ide  of  said  canal,  to  be  selected  by  an  agent  or  agents  to  be  ap- 
pointed by  the  governor  of  said  State,  subject  to  approval  of  the  Sec- 
retary of  the  Treasury  of  the  United  States,  reserving  to  the  United 
States  each  alternate  section  (or  other  proper  subdivision  of  said  land) 
from  one  end  of  the  said  canal  to  the  other  ;  and  before  the  selections, 
to  be  made  as  aforesaid  by  such  agent  or  agents,  shall  be  deemed  to 
have  been  made  and  perfected,  a  chart  or  charts,  showing  the  courses 
and  distances  and  points  of  termination  of  said  canal,  shall  be  re- 
ported, or  caused  to  be  reported,  by  the  governor  of  Indiana,  or  by 
some  person  or  persons  by  him  appointed,  to  the  Commissioner  of  the 
General  Land  Office. 

**  Sec.  2.  That,  for  the  purpose  hereinbefore  mentioned,  there  be, 
and  hereby  is,  granted  to  the  said  State,  in  addition  to  the  grant  here- 
inbefore provided  for,  one  moiety  of  all  the  other  lands  in  the  Vin- 
cennes  land  district  in  said  State,  and  which  remain,  as  aforesaid, 
unsold,  and  not  otherwise  disposed  of,  encumbered,  or  appropriated, 
to  be  selected  under  the  authority  and  by  the  direction  of  the  governor 
of  said  State :  Provided,  That  in  the  selection  of  the  lands  by  thia 
section  provided  for,  no  lands  shall  be  comprehended  which,  in  the 
first  section  of  this  act,  are  (in  alternate  sections  or  other  proper  sub- 
divisions) directed  to  be  reserved  as  aforesaid  ;  and  the  lands  so  selected 
shall  be  reported,  or  caused  to  be  reported,  by  the  governor  of  the 
State  to  the  register  of  the  land  office  at  Yincennes,  before  such  seleo- 
tion  shall  be  deemed  to  be  made  and  completed. 

^^  Sec.  3  That  all  the  lands  by  the  first  and  second  sections  of  this 
act  granted  as  aforesaid  shall,  after  the  selections  thereof  shall  have 
been  made  and  completed  as  aforesaid,  be  subject  to  be  disposed  of  by 
the  general  assembly  of  said  State,  for  the  purpose  aforesaid,  and  no 
other  ;  and  the  President  shall  direct  the  further  sales  of  the  public 
lands  in  the  Yincennes  land  district  aforesaid,  to  be  suspended  until 
the  govern(»r  of  said  State  shall  have  caused  the  selections  aforesaid 
to  be  made  and  perfected  as  aforesaid,  and  shall  have  notified  the  Sec- 
retary of  the  Treasury  thereof :  Provided,  That  such  suspension  shall 
not  continue  longer  than  twelve  months  from  and  after  the  passing  of 
this  act  " 

3.  That  the  quarter  section  in  question  was  not  within  the  five  miles 
granted  by  the  first  section  of  the  act,  but  was  included  in  those 
granted  by  the  second  section.  (Information  obtained  at  the  land 
office.) 

4.  That  the  governor  caused  the  charts  mentioned  in  the  act  to  be 
filed  in  the  General  Land  Office.     (Information  from  the  land  office.) 

5.  That  the  President  issued  his  proclamation  withdrawing  the 
lands  from  sale  in  the  Yincennes  district,  as  provided  in  the  third 
section  of  said  act. 
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6.  That,  under  the  authority  of  the  governor  of  Indiana,  the  selec- 
tions were  made  under  the  second  section  of  said  act,  and  reported  to 
the  register  of  the  land  office  at  Vincennes,  on  the  28th  of  September, 

1846.  (Letter  of  the  Commissioner  General  Land  Office,  July  4, 
1858.) 

7.  That  his  selection  covered  the  quarter  section  in  question.  (Id. 
Letter.) 

8.  That  on  the  Slst  of  December,  1847,  three  months  after  such 
selection  by  the  governor,  the  claimant,  Benefield,  located  his  bounty 
land  warrant  No.  5202,  issued  under  the  act  of  the  11th  of  February, 

1847,  (9  U.  S.  L.,  123,)  upon  this  same  quarter  section,  and  on  the 
10th  of  June,  1849,  received  a  patent  therefor.     (Id.  Letter.) 

9.  That  when  the  error  was  discovered,  the  land  office,  on  the  12th 
of  July,  1854,  notified  Benefield,  so  that  he  might  return  the  patent 
issued  to  him  for  cancellation,  if  he  desired,  which  he  did,  and  he  ex- 
ecuted and  acknowledged  a  relinquishment  dated  February  22,  1855, 
stating  that  I  "  do  hereby  release  to  the  United  States  all  the  right, 
title,  and  claim  that  I  hold  in  and  to"  the  land  in  question.  This 
relinquishment  was  duly  acknowledged  according  to  the  laws  of  In- 
diana. On  the  return  of  the  patent  and  the  receipt  of  this  release,  on 
the  2d  of  March,  1855,  the  location  made  by  Benefield,  and  filed,  and 
on  which  the  patent  was  issued,  was  duly  cancelled  at  the  General 
Land  Office.    (See  Davis'  and  Commissioner's  letters,  and  the  release.) 

10.  That  on  the  2d  of  March,  1855,  Benefield's  bounty  land  warrant 
was  returned  to  him  with  the  location  cancelled,  so  that  it  could  be 
again  located  by  him.  Mr.  Davis,  M.  C,  on  returning,  on  the  2d  of 
February,  1855,  the  patent,  requested  it  to  be  cancelled  and  the  origi- 
nal warrant  to  be  returned  ;  and  this  was  done  on  the  2d  of  March,  as 
is  shown  by  the  Commissioner's  letter. 

11.  The  claimant  is  at  liberty  to  loc  ite  his  bounty  land  warrant  at 
any  time  upon  any  public  lands  open  to  entry  at  private  sale,  pre- 
cisely the  same  as  if  it  had  never  been  located. 

12.  The  facts  in  this  case  warrant  the  inference  that  Benefield  in 
locating,  and  the  Land  Office  in  issuing  the  patent,  acted  under  a 
misapprehension  as  to  whether  the  land  in  question  was  open  to  entry 
or  not. 

13.  The  patent  contains  no  guaranty  of  title. 

LEGAL  PROPOSITIONS. 

FiKST.  A  conveyance  of  lands y  when  there  is  no  covenant  of  loarraniyj 
seizin,  or  of  legal  right  to  convoy,  does  not  raise  a  legal  or  equitable 
liability  in  case  of  faUnre  of  the  grantor's  title. 

Without  covenants  in  relation  to  the  right  to  convey,  or  in  regard 
to  title  or  warranty,  no  liability  can  accrue,  because  the  grantor  made 
no  agreement  upon  the  subject,  and  could  not,  therefore,  violate  any. 
No  implied  obligation  can  be  predicated  upon  a  deed  of  conveyance, 
which  merely  transfers  the  grantor's  interest,  if  he  has  any.  If  a 
covenant  of  warranty  or  seizin  were  inserted  in  a  government  patent 
it  would  be  void,  because  there  is  no  law  authorizing  any  officer  of 
government  to  enter  into  such  a  covenant.    The  absence  of  any  such 
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law  is  ample  evidence  that  it  was  not  the  intention  of  Congress  to 
clothe  any  person  with  such  power,  and  none  has  been  exercised  in 
this  case. 

Second.  In  case  ofmutuolL  mistake  of  the  parties^  no  liability  arises  to 
either  party,  and  all  that  either  can  ash  is  to  annul  the  contract  and  be 
restored  to  his  original  condition. 

The  evidence  in  this  case  clearly  shows  that  both  parties  act^d 
under  a  mistake  in  relation  to  the  fact  whether  the  land  in  question 
was  open  to  entry  at  private  sale.  Benefield  must  have  believed  it 
liable  to  entry  or  he  would  not  have  located  upon  it,  unless,  indeed, 
he  supposed  if  he  could  procure  a  patent  he  would  hold  the  land 
whether  it  had  been  appropriated  to  the  use  of  the  canal  or  not.  This 
he  does  not  state,  or  admit;  and,  therefore,  it  is  presumed  that  he  did 
not  know  that  the  land  in  question  had  been  transferred  by  a  law  of 
Congress  and  the  act  of  the  governor,  from  the  government  to  the 
State  of  Indiana,  for  the  use  of  the  Wabash  and  Erie  canal. 

The  local  and  general  land  offices  equally  made  a  mistake.  The 
law  vesting  the  land  in  the  State,  on  the  location  by  the  governor, 
passed  on  the  3d  of  March,  1845,  and  the  location  by  the  governor 
and  schedule  of  selections  was  made  on  the  26th  of  September,  1846, 
and  filed  with  the  register  of  the  Vincennes  land  office.  Benefield 
located  his  warrant  on  the  Slst  of  December,  1847,  and  obtained  his 
patent  on  the  10th  of  June,  1849.  The  register  who  permitted  the 
location  at  Vincennes,  and  the  commissioner  who  issued  the  patent, 
overlooked  the  fact  that  this  very  lot  had  been  included  in  the  gov- 
ernor's list  of  selections.  Neither  could  have  had  any  object  in  mis- 
leading him,  but  clearly  acted  under  a  mistake.  The  fact  of  Bene- 
field having  made  a  location  on  this  lot  may  have  induced  them  to 
be  less  vigilant  than  they  ought  to  have  been,  and  that  may  have 
been  the  real  cause  of  their  mistake. 

Certainly  the  government  did  not  mislead  the  claimant  any  more 
than  he  misled  the  government.  Both  fell  into  the  same  error  in 
supposing  that  the  land  in  question  belonged  to  the  United  States 
and  was  on  sale.  Benefield  was  as  much  in  fault  as  the  government, 
and  cannot  now  throw  the  responsibility  of  their  common  mistake 
upon  the  latter.  It  is  a  case  where  neither  is  in  fault,  or  both  are; 
and  in  either  case  each  must  bear  his  own  loss,  as  in  the  case  of  dam- 
ages by  collision,  where  both  vessels  are  equally  in  fault.  In  such 
cases  it  is  well  settled  that  neither  party  can  recover.  (See  Schooner 
Catharine  vs.  Dickinson,  17  How.,  170.) 

Third.  If  the  claimant  had  the  means  of  knowing  whether  the  gov^ 
emment  otoned  that  lot  on  which  he  located  his  wat^ant^  he  has  no  right 
to  complain  if  he  did  not  resort  to  that  means  to  inform  himself 

The  facts  show  that  the  claimant  had  the  means  of  knowing  who 
was  the  owner  of  the  land  in  question. 

1.  There  was  the  act  of  the  3d  of  March,  1845,  which  was  a  public 
law,  of  which  all  persons  were  bound  to  take  notice,  vesting  in  the 
State  of  Indiana  one-half  of  the  lands  in  the  Vincennes  land  district, 
to  be  selected  by  the  governor. 
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2.  The  provision  for,  and  proclamation  of  the  President,  withdraw- 
ing for  a  year  all  the  unsold  lands  in  the  district. 

3.  The  report  of  the  governor,  or  his  agent,  filed  in  the  office  of 
the  register  of  the  Vincennes  land  office,  showing  the  selections  made 
by  him,  which,  under  the  law,  vested  in  the  State. 

4.  The  general  notoriety  which  naturally  attend  transactions  of  so 
public  a  nature  where  they  occur. 

Through  these  instrumentalities  he  had  the  same  means  of  know- 
ing which  the  government  had.  If  he  had  made  inquiry  and  inves- 
tigated, he  would  have  known  that  the  government  did  not  own  the 
land  at  the  time  he  made  his  location.  If  he  omitted  to  do  so,  he 
must  bear  the  consequences.  He  was  the  first  mover  in  the  matter, 
and  committed  a  mistake.  Having  done  so,  he  cannot  complain  that 
others  followed  him  in  his  mistake.  It  was  as  much  his  duty  to  see 
that  he  located  upon  the  right  land  as  it  was  that  of  the  government 
giving  a  patent  for  it.  When  at  the  register's  office  in  the  Vincennes 
district  he  had  it  in  his  power  to  have  looked  at  the  list  of  lands 
selected  by  the  governor,  and  see  whether  he  was  locating  upon  gov- 
ernment or  State  lands.  If  he  had  done  so  he  would  have  avoided 
his  error  and  the  consequences.  For  his  omission  in  this  respect  he 
can  blame  no  one  but  himself,  and  cannot  now  throw  the  consequences 
flowing  from  it  upon  the  government. 

Fourth.  Having  received  back  his  land  warrant,  cancelled  Tiia  patent ^ 
and  relinquished  his  daim  to  the  land,  the  contract  between  the  parties 
must  be  considered  as  rescinded  on  both  sides,  and,  consequently,  no  daim 
for  damages  can  be  sustained  by  either  party. 

The  evidence  shows  that  the  patent  was  voluntarily  returned  to  the 
General  Land  Office  to  be  cancelled,  and  the  original  warrant  restored 
at  the  request  of  the  claimant.  The  government  had  no  power  to 
compel  either  step.  From  the  evidence  it  clearly  appears  that  he 
wished  his  warrant  returned,  that  he  might  relocate  it,  and  he  relied 
upon  Congress  to  make  him  a  grant  of  other  lands  to  compensate 
him  for  the  loss  of  his  improvements.  He  was  the  moving  party  in 
the  arrangement,  restoring  things  to  their  original  condition.  He 
did  not  then  assert  a  legal  right  upon  the  government,  but  relied 
upon  the  liberality  of  Congress  to  relieve  him  from  the  consequences 
of  his  mistake  in  locating  upon  granted  lands.  So  far  as  legal  right 
is  concerned,  the  transaction  was  settled  and  ended.  If  Congress 
cho(j6es  to  be  so  liberal  as  to  relieve  him  from  the  consequences  of  his 
own  error,  it  can  do  so.  It  does  not  need  the  advice  of  this  court  telling 
it  that  it  ought  to  be  liberal;  and  if  it  did,  this  court  is  not  authorized 
to  give  it.  It  cannot  consider  the  question  of  damages,  because  none, 
in  a  legal  sense,  have  been  sustained,  and  none  have  been  proved  by 
competent  evidence  *,  and  for  these  reasons  that  question  has  not  been 
considered  in  the  preparation  of  this  brief. 

As  the  claimant  has  no  legal  rights  to  be  ascertained  by  the  court, 
and  everything  depends  upon  the  discretion  and  liberality  of  Congress, 
the  case  should  be  dismissed,  leaving  the  party  to  go  to  Congress  if 
he  chooses. 

E.  H.  GILLET,  Solicitor. 

August,  1858. 


20  WILLIS  BENEFIELD. 

IN  THE  COURT  OF  CLAIMS. 

May  30,  1859. 
Willis  Benefield  vs.  The  United  States. 

LoBiNG,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  a  soldier  in  the  Mexican  war,  held  a  land  warrant, 
No.  5202,  for  160  acres,  which,  on  the  Slst  December,  1817,  he 
located  on  the  northwest  quarter  of  section  21,  township  9  north,  of 
range  9  west,  Yincennes  district,  Indiana,  and  he  received  a  patent 
for  the  same  June  10,  1849.  He  entered  upon  the  possession  of  the 
land  and  made  improvements  thereon,  which  are  described  in  the 
evidence  as  consisting  ^^  of  about  70  acres  being  enclosed,  and  near 
60  cultivated,  with  comfortable  buildings  thereon."  In  1854  it  was 
ascertained  that  the  land  thus  located  by  the  petitioner  had  been 
previously  disposed  of  by  the  United  States,  and  on  the  12th  July, 

1854,  the  petitioner  was  informed  of  the  fact.     On  the  7th  January, 

1855,  he  requested  that  his  warrant  might  be  returned  to  him  ;  and 
on  his  releasing  to  the  United  States  the  land  located,  the  patent 
which  had  been  issued  to  him  was  cancelled,  the  original  warrant  was 
redelivered  to  him. 

The  evidence  in  the  record  shows  that  the  land  increased  in 

value  while  the  petitioner  held  it  by  the  sum  of. $2,200 

And  that  the  value  of  the  improvements  made  by  the  peti- 
tioner apart  from  the  value  of  the  land  was 1,200 

And  the  plaintiff  claims  of  the  United  States 3,400 


But  the  plaintiff  has  no  legal  ground  of  claim.  The  patent  or 
grant  of  the  United  States  contains  no  warranty  or  convenant  of  title, 
and  the  contract  cannot  be  carried  beyond  its  terms.  By  the  settled 
rule  of  the  common  law,  those  terms  do  not  make  or  imply  a  warranty 
or  covenant  of  title.  (Kent  Com.,  4  vol.,  pp.  471,  474,  and  notes.) 
Admitting  that  the  petitioner  was  led  into  error  and  loss  by  the  mis- 
take of  the  officers  in  the  land  office,  the  United  States  are  not  liable 
in  damages  for  the  mistakes  of  their  officers. 

If  the  United  States  were  liable  as  on  a  covenant  of  warranty  of 
title,  the  rule  of  damages  would  be  the  value  of  the  land  when  the 
warranty  was  made,  or  $1  25  per  acre,  and  no  more.  The  petitioner 
has  received  that,  or  its  equivalent,  in  the  return  of  his  warrant  for 
a  new  location  at  $1  25  per  acre.  He  cannot  bold  this  and  have  a 
claim  for  damages  besides. 

The  return  of  the  warrant  was  tantamount  to  the  return  of  the 
purchase  money  for  lands  erroneously  located ;  and  this  is  the  only 
measure  of  relief  the  statutes  of  the  United  States  prescribe  for  lands 
purchased  and  of  which  the  title  fails.  (4  Stat.  80,  c.  5,  Jan.  12, 
1825.) 

On  the  whole  case,  we  are  of  the  opinion  that  the  petitioner  is  not 
entitled  to  relief. 


36th  Conqrbss,  \  HOUSE  OF  REPRESENTATIVES.  C  Rep.    C.    0. 
I«(  Session     5  )     No.  212. 
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FmUAKT  11,  1860.<^Beporte(l*from  the  Court  of  Claims;  committed  to  a  Committee  of 

the  Whole  House ,  and  ordered  to  be  printed. 


Thb  Court  of  Claims  submitted  the  following 

REPORT. 

To  tke  honor aJtiU  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
M  the  report  in  the  case  of 

J.  ALEXIS  PORT  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Original  documentary  evidence  transmitted   to  the  House  of 
Representatives. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief.  * 

5.  Opinion  of  the  court  on  the  preliminary  hearing,  ordering  tes- 
timony to  be  taken. 

6.  Opinion  of  the  court  on  the  final  hearing  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I,have  hereunto  set  my  hand  and  affixed  the 
r       -■  seal  of  said  court,  at  Washington,  this  fifth  day  of  December 
^^'  ^-J  A.  D.  1859. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OF  CLAIMS. 

tT.  Alexis  Porfs,  daim  on  account  of  tobacco  sold  him  in  Mexico  by  the 

United  States, 

To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  J.  Alexis  Port,  of  the  city  of  Peubla,  in  the  Repub- 
lic of  Mexico,  showeth  :  That  he  is  a  French  citizen,  and  has  resided 
ia  said  city  of  Peubla  for  more  than  fourteen  years. 
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Your  petitioner  would  farther  show,  that  while  the  United  States 
army  was  in  possession  of  said  city  of  Peabla,  Colonel  Thomas  Childs, 
then  acting  governor  of  Peubla,  issued  an  order  in  the  words  follow- 
ing, viz : 

'^  HbadquabtbbSi  Militart  Dbpabtment  of  Peubla^ 

"  Fevbla,  September  12,  1847. 
[*' Order  No.  23.] 

^'Captain  Webster,  A.  Q.  M.,  will  sell  at  auction  some  captured 
tobacco,  and  dispose  of  the  proceeds  as  he  will  be  hereafter  directed. 

**  THOMAS  CHILDS, 
^'  Colonel  Gommanding.** 

That  in  pursuance  of  said  order,  Captain  Charles  B.  Webster  of  the 
army  of  the  United  States,  advertised  for  sale  at  public  auction  five 
hundred  bales  of  tobacco;  that  the  advertisement  was  made  on  the  16th 
day  of  October,  A.  D.  1847,  for  a  sale  on  the  19th  of  said  October,  by 
causing  the  notices  of  such  sale  in  Spanish  and  English  to  be  publicly 
fixed  and  placarded  on  the  corners  of  the  principal  streets  and  thorough- 
fares of  the  city  of  Peubla,  and  that  the  following  is  a  true  copy  of  the 
original  advertisement  in  Spanish,  and  was  taken  from  some  public 
place  after  the  sale  of  said  tobacco : 

*'  Aviso.  O'bre  16  de  1847. 

^*  Se  vendera  unos  quinientos  tercios  de  tabaca,  para  el  19  del  pre- 
sentes,  en  el  cuartel  de  Son  San  Jose,  &  las  tres  de  la  tarde,  en  venta 
publica." 

Of  which  said  advertisement  the  following  is  a  translation  : 

'^  On  the  19th  instant,  there  will  be  sold  at  public  auction,  at  three 
o'clock  in  the  afternoon,  at  the  cuartel  San  Jos^,  500  bales  tobacco." 

Your  petitioner  would  further  show,  that  on  the  21st  day  of  said 
October,  ne  purchased  said  600  bales  of  tobacco,  at  twenty- four  dollars 
per  bale,  amounting  to  the  sum  of  twelve  thousand  dollars,  and  paid 
for  the  same  the  sum  of  eight  thousand  dollars  in  cash,  and  by  a  credit 
to  the  United  States,  in  account  with  your  petitioner,  the  sum  of  four 
thousand  dollars;  the  United  States  being  at  the  time  indebted  to  your 
petitioner  for  supplies  furnished  the  army. 

Your  petitioner  would  further  show,  that  on  the  27th  day  of  the 
same  month  of  October  he  sold  the  said  tobacco  to  Senor  Don  Juan 
Abadie,  a  merchant  of  said  city,  for  the  price  of  thirty-three  dollars 

Ser  bale,  amounting  in  all  to  the  sum  of  sixteen  thousand  five  hun- 
red  dollars.  That  after  said  sale,  on  the  30th  day  of  said  month  of 
October,  your  petitioner  received  the  following  notice  from  Captain 
Webster. 
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Assistant  Quartebmastbr's  Ofhcb, 

October  30,  1847. 

Sir  :  You  will  please  suspend  the  sale  of  tlie  tobacco  pui'chased  of 
me  for  the  present.  You  are^  perhaps,  aware  that  the  whole  is  claimed 
by  Seftor  Domercq. 

Your  obedient  servant, 

CHARLES  R.  WEBSTER. 
J.  A.  Port,  Esq. 

Your  petitioner  would  further  state,  that  on  the  13th  November, 
1847^  said  Seiior  Abadie  sold  the  same  tobacco  to  Q-ormio  &  Co.,  mer- 
chants of  the  city  of  Mexico,  for  thirty-five  dollars  per  bale,  amount- 
ing to  $17,500,  accompanied  with  a  warranty  that  the  said  tobacco 
was  his  legitimate  property,  and  that  he  would  present  the  proper 
docaments  and  certificates  of  the  American  authorities,  so  that  the 
sale  might  have  no  obstruction,  and  the  property  might  be  removed 
at  pleasure  without  any  impediment  whatever,  and  that  the  seller 
should  be  responsible  to  clear  up  any  difficulty  which  might  arise. 
That  on  the  16th  of  said  November,  Gordon  Sc  Murtay  purchased 
said  tobacco  at  forty-eight  dollars  per  bale  of  214  pounds^  amounting 
to  |2 1,000,  for  which  they  paid  in  cash,  and  the  said  sellers  warranted 
the  sale  against  any  difficulties  which  might  arise. 

Tour  petitioner  would  further  show,  that  after  the  sale  by  him  of 
the  tobacco,  purchased  as  aforesaid,  he  was  informed  that  the  tobacco 
was  claimed  by  a  merchant  of  Peubla,  of  the  name  of  Domercq  ;  and 
on  the  1st  November,  1847,  Q-eneral  Worth  addressed  a  letter  to 
Colonel  Childs  on  this  subject,  in  which  he  remarks :  '^  I  now  learn 
that  by  your  order  the  tobacco  has  been  taken  out  of  the  hands  of 
Hargous's  agent  and  resold.  If  so,  whatever  may  have  been  your  ne- 
cessities in  the  way  of  funds  for  public  purposes,  a  decided  wrong  has 
been  done  to  the  purchaser,''  &c. 

That  on  the  17th  of  said  November,  by  order  of  General  Lane,  a 
board  of  inquiry,  consisting  of  four  officers  of  the  army,  was  convened 
at  Peubla,  lor  the  purpose  of  examining  into  the  matter,  who  had  be- 
fore them  a  communication  from  Mr.  Domercq  and  your  petitioner,  and 
examined  as  witnesses  Colonel  Childs  and  Captain  Webster.  And  a 
majority  of  said  board  declare  that  they  are  of  the  opinion  that  the 
five  hundred  bales  of  tobacco,  sold  by  Captain  Webster  to  Mr.  Port, 
were  not  at  the  time  of  said  sale  the  property  of  the  United  States,  and 
annul  the  possession  and  ownership  thereof  to  him,  the  said  Domercq; 
and  that  the  quartermaster,  Captain  Webster,  pay  to  Mr.  Port  $8,000, 
with  interest  Irom  the  day  of  its  payment  to  him,  and  cancel  the  credit 
of  $4,000  to  the  United  States  in  its  account  with  Fort  for  clothing, 
&c.,  supplied. 

That  on  the  30th  of  said  November,  Captain  Webster  addressed  a 
letter  to  General  Lane,  stating  that  Mr.  Domercq  informed  him  that 
the  last  buyer  of  the  tobacco  refused  to  give  up  the  key,  and  requested 
that  he  would  send  an  officer  with  a  file  of  men  to  see  that  he  had 
possession  of  what  the  court  had  decided  was  his  property,  and  put 
him  in  quiet  possession  of  the  same  without  any  further  disturbance ; 
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and  in  pursuance  of  this  request  the  said  tobacco  wafl  forcibly  seized 
and  delivered  to  said  Domercq. 

Tour  petitioner  also  shows,  that  at  time  of  the  sereral  sales  and 
transfers  of  said  tobacco  as  aforesaid,  the  prices  at  which  the  said  to- 
bacco was  sold  were  the  fair  market  prices  at  the  time  in  the  city  of 
Peubla,  and  that  when  seized  by  the  order  of  General  Lane  the 
market  value  of  said  tobacco  was  at  least  the  sum  claimed  by  said  Gor* 
don  &  Murray,  the  last  purchasers. 

And  your  petitioner  humbly  and  respectfully  claims,  that  the  said 
sale  of  tobacco  was  made  publicly  in  open  market ;  that  the  purchase 
was  made  in  entire  good  faith  ;  that  the  purchase  money  was  paid,  and 
the  article  delivered ;  and  that  the  contract  has  been  rescinded,  and 
the  property  seized,  without  any  fault  on  the  part  of  your  petitioner  ; 
and  that  he  is  entitled  to  compensation  from  the  United  States  for  the 
damages  which  he  has  sustained  by  the  act  of  their  own  ofBcers;  that 
he  has  been  subjected  to  the  necessity  of  making  full  compensation  to 
subsequent  purchasers  for  the  losses  sustained  by  them  successively,  as 
well  as  to  the  direct  injury  arising  from  annulling  the  contract ;  and 
that  for  such  loss  and  damages  he  should  be  fully  indemnified ;  and,  in 
accordance  with  the  practice  of  the  government  in  similar  ^^ases,  thai 
interest  be  allowed  and  such  other  damages  as  he  has  actually  sus- 
tained. ' 

Your  petitioner  would  present  the  following  statement  of  the  parti' 
culars  of  his  claim  : 


The  claim  of  Gordon  &  Murray $3,000  00 

The  claim  of  Gomio  &  Co 3,500  00 

The  claim  of  Abadie 1,000  00 

Amount  for  which  petitioner  is  responsible  to  third  per- 
sons before  Mexican  tribunals $7,600  00 

Amount  lost  by  petitioner 4,500  00 

Due  by  United  States  to  J.  A.  Port  in  consequence  of  the 
annulment  and  sale $12,000  00 

The  petitioner  further  claims : 

1.  Storage  and  unpacking  of  tobacco,  and  interest  on 

$12,000  by  him  disbursed 711  00 

2.  Expenses  in  Mexico  during  four  months 600  00 

Three  voyages  to  the  United  States,  and  expenses  therein 

for  three  years 6,000  00 

$18,311  00 
Deduct  one  month's  interest  on  $8,000  repaid  to  peti- 
tioner  ., 40  00 


$18,271  00 


Tour  petitioner  would  further  state,  that  in  the  year  the  fore- 

going claim  was  presented  on  his  behalf  to  the  Department  of  State 
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of  the  United  States,  by  the  French  Minister  at  that  time  accredited 
to  the  Government  of  the  United  States,  and  that  said  claim  was 
denied  on  behalf  of  said  G-overnment  of  the  United  States  by  Hon. 
John  M.  Clayton,  then  the  Secretary  of  State. 

That  your  petitioner  presented  his  petition  to  the  Congress  of  the 
United  States  for  the  allowance  of  said  claim  daring  the  Slst  Congress; 
that  the  same  was  referred  to  the  Committee  of  Foreign  Affairs  in  the 
Hoase  of  Bepresentatives,  which  committee,  on  the  3d  day  of  March, 
1851,  made  an  adverse  report  on  the  same,  which  report  was  by  order 
of  the  House  laid  on  the  table  and  ordered  to  be  printed. 

Tour  petitioner  would  further  state,  that  he  is  the  sole  owner  of  said 
claim,  and  has  assigned  no  part  of  the  same  to  any  person. 

Your  petitioner  therefore  prays  your  honors  to  inquire  into  the  mat- 
ters set  forth  in  the  foregoing  petition,  and,  on  finding  the  same  to  be 
true,  to  grant  such  relief  as  to  law  and  justice  may  appertain. 

JOHN  A.  ROCKWELL, 

Counsel  far  J,  A.  Port. 


Statement  of  daim  of  «7.  Alexis  Port. 

Ist.  The  claim  of  Messrs.  Gordon  &  Murry $3,000  00 

2d.  Claim  of  Mr.  Gomio  &  Co 3,500  00 

3d.  His  own  claim 1,000  00 

To  these $7,500  00 

For  which  Mr.  Port  is  responsible  to  the  Mexican  tribu- 
nals, we  must  add,  what  he  himself  lost 4,500  00 

Dae  by  the  United  States  to  Mr.  Port  in  consequence  of 
the  annulment  of  the  sale  which  their  agents  had  made    11,000  00 
Mr.  Port  further  claims : 

1.  Storage  and   weighing   of  tobacco,  interest  on    the 

$12,000  by  him  disbursed  during  nearly  three  months  711  00 

2.  Expenses  in  Mexico  during  four  months ••  600  00 

3.  To  Toyages  made  to  the  United  States,  and  expenses 

therein  for  three  years 6,000  00 

Totel $17,311  00 

Deduct  interest  on  $8,000,  which  interest  was  repaid  to 
Mr.  Port  by  order  of  board  of  officers  at  Puebla,  one 
month 40  00 

$17,271  00 
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IN  THE  COURT  OF  CLAIMS. 

J.  Alexis  Poet  vs.  The  United  Statbs. 

List  of  Papers  fled  on  behalf  of  petitioner ,  by  J.  A.  Rockwell^  counsel , 

June  23,  1858. 

1.  Stipulaiion  of  Mr.  Blair,  esq.,  waivi:  g  objection  to  receiving  in 
evidence  papers  in  the  case  namedbelow,page  8. 

2.  Petition  to  Congress,  marked  No.  2,  pp.  9  to  19. 

3.  Papers  marked  No.  3,  pp.  20  to  36. 

4.  Papers  marked  No.  4,  pp.  37  to  69. 
6.  Papers  marked  No.  6,  pp.  71  to  111. 
6.  Papers  marked  No.  9,  pp.  112  to  113. 
?•  Papers  marked  No.  10,  pp.  114  to  150. 
8.  Papers  marked  No.  11^  pp.  151  to  167. 


IN  THE  court  of  CLAIMS. 

On  petition  of  J.  Alexis  Port, 

Agreement.  I  have  objection  to  the  reading  in  evidence  papers 
marked  Nob.  2,  3,  4,  5,  9,  10,  and  11 

M.  BLAIR, 

Solicitor  United  8  atea. 
Washington,  June  3,  1857. 

To  the  Senate  and  House  of  Represerdatives  of  the  Congress  of  the 

United  States. 

The  memorial  of  J.  Alexis  Port,  of  the  city  of  Pnebla,  in  the  Re- 
pnblic  of  Mexico,  respectfully  represents,  that  he  is  a  French  citizen, 
and  has  resided  in  said  city  of  Puebla  as  a  merchant  of  reputable  and 
unblemished  character  for  more  than  fourteen  years. 

While  the  United  States  army  was  in  the  possession  of  the  said 
city  of  Puebla,  in  pursuance  of  the  order  of  Col.  Thomas  Childs^  then 
acting  as  civil  governor  of  Puebla,  Capt.  Charles  R.  Webster,  U.  S. 
army^  and  acting  quartermaster,  advertised  for  sale  at  public  auction, 
500  bales  of  tobacco.  The  following  is  the  statement  of  Capt.  Web- 
ster, with  a  copy  of  the  advertisement : 

"  I  certify  that  I  advertised  the  sale  of  tobacco  on  the  16th  October 
for  the  19th  October,  by  causing  the  notes  (notices)  of  such  sale,  in 
Spanish  and  English,  to  be  publicly  fixed  and  placed  on  the  corners 
of  the  principal  streets  and  thoroughfares  of  this  city;  and  I  further 
certify  that  the  following  is  a  true  copy  of  the  original  in  Spanish, 
and  was  taken  from  some  public  place  after  the  sale  of  said  article. 

*'CHAS.  R.  WEBSTER, 
'^  Captain^  and  Assistant  Quartermaster.*' 

The  following  is  the  translation  of  the  advertisement : 

'^  On  the  19th  inst.,  there  will  be  sold  at  public  auction,  at  three 
o'clock  in  the  afternoon,  at  the  quartel  San  Jose,  500  bales  of  to- 
bacco." 
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Yoar  petitioaer  became 'the  parchaser  of  said  tobacco,  at  $24  per 
bale,  amoanting  to  the  sum  of  (12,000  ;  and  paid  for  the  same  the 
sum  of  |8,000  in  cash,  and  by  a  credit  to  the  United  States,  in  ac- 
connt  with  him  the  snm  of  $4,000,  the  United  States  being  at  the  time 
indebted  to  him  for  supplies  furnished  the  army. 

The  following  is  the  certificate  of  Capt.  Webster : 

''Assistant  Quabtbrmastbr's  Officb, 

November  10,  1847. 

"  I  certify  that,  on  the  21st  of  October,  I  sold,  per  order  of  Colonel 
Childs,  500  bales  of  tobacco,  at  $24  per  bale." 

VOHAS.  R.  WEBSTER, 
Captain  and  assistant  Quartermaster.  " 

Tour  petitioner  would  further  state,  that  on  the  27th of  the  same 
month  of  October,  he  sold  the  said  tobacco  to  SeBor  Don  Juan  Abadie, 
merchant  o<  said  city,  at  $33  per  bale,  amounting  in  all  to  $16,500. 

On  the  13th  November,  1847,  Senor  Abadie  sold  the  same  tobacco 
to  Messrs.  Gomio  &  Co.,  of  the  city  of  Mexico,  for  $35  per  bale, 
amounting  to  $17,500,  accompanied  with  a  warranty  that  the  tobacco 
was  his  legitimate  property,  and  that  he  would  present  the  proper 
documents  and  certificates  of  the  American  authorities^  so  that  the 
sale  might  have  no  obstruction,  and  the  property  might  be  removed  at 

tleasure,  without  any  impediment  whatever,  and  that  the  seller  should 
e  responsible  to  clear  of  any  difficulty  which  might  arise. 

And  on  the  15th  of  November,  Messrs.  Gordon  &  Murray  purchased 
this  tobacco  at  $48  per  bale  of  214  lbs.,  amounting  to  $21,000,  for 
which  they  paid  in  cash,  and  the  seller  warranted  the  sale  against 
any  difficulties  which  might  arise. 

Copies  of  the  bills  of  sale,  showing  the  transfers  as  when  duly 
authenticated,  accompany  this  memorial,  to  which  the  petitioner  begs 
leave  to  refer. 

Your  petitioner  would  further  state,  that  after  the  sale  by  him  of 
the  tobacco,  purchased  as  aforesaid,  he  was  informed  that  the  tobacco 
was  claimed  by  a  merchant  of  Puebla,  of  the  name  of  Domercq  and 
on  the  11th  of  November,  1847,  General  Worth  addressed  a  letter  to 
Colonel  Childs  on  this  subject,  in  which  he  remarks:  "I  now  learn 
that- by  your  order  the  tobacco  has  been  taken  out  of  the  hands  of 
Eargous's  agent  and  resold.  If  so,  whatever  may  have  been  your 
necessities  in  the  way  of  funds  for  public  purposes,  a  decided  wrong 
has  been  done  to  the  f)urchasers,"  &c. 

On  the  17th  of  November,  1847,  by  order  of  General  Lane,  a  board 
of  inquiry,  consisting  of  four  officers  of  the  army,  was  convened  at 
Paebla,  for  the  purpose  of  examining  into  the  matter.  They  had 
before  them  a  communication  from  Mr.  Domercq  and  your  petitioner, 
and  examined  as  witnesses  Colonel  Childs  and  Captain  Webster. 
The  majority  of  the  board  declare  that  *'  they  are  of  opinion  that  the 
500  bales  of  tobacco  sold  by  Captain  Webster  to  Mr.  Port,  was  not  at 
the  time  of  the  said  sale  the  property  of  the  United  States,  and  award 
the  possession  and  ownership  therefore  to  him,  the  said  Domercq,  and 
that  the  quartermaster,  Captain  Webster,  pay  to  Mr.  Port  $8,000,  with 
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intercBt  from  the  date  of  its  payment  to  him,  and  cancel  the  credit  of 
$4,000  to  the  United  States,  in  its  account  with  Port  for  clothing,  &c.y 
supplied." 

On  the  30th  of  said  November,  Captain  Webster  addressed  a  letter 
to  General  Lane,  stating  tbat  Mr.  Domercq  informed  him  that  the  last 
buyer  of  the  tobacco  refused  to  give  up  the  key,  and  requests  that  he 
will  send  an  officer  with  a  file  of  men  to  see  that  he  has  possession  of 
what  the  court  has  decided  was  his  property,  and  put  him  in  quiet 
possession  of  the  same  without  any  disturbance;  and  in  pursuance  of 
this  request  the  tobacco  was  forcibly  seized  and  delivered  to  Mr. 
Domercq. 

It  is  not  contended,  as  your  petitioner  is  aware,  that  at  the  time  of 
the  several  sales  and  transfers  of  the  tobacco  as  aforesaid,  that  the 
price  at  which  the  tobacco  was  sold  was  above  the  fair  market  price  at 
that  time,  in  the  city  of  Puebla,  nor  that  it  was  not  until  when  seized 
by  the  order  of  General  Lane,  at  least  the  sum  claimed  by  Messrs. 
Gordon  &  Murray,  the  last  purchasers. 

It  appears  from  the  statement  of  Mr.  Domercq  himself,  that  after  the 
purchase  of  the  tobacco  by  your  petitioner,  and  before  the  sale  by  him, 
that  he  offered  to  your  petitioner  to  purchase  it  at  $31  or  $32  per 
bale  ;  and  General  Lane,  in  an  order  confirming  the  doings  of  the 
board  of  inquiry,  directs : 

*^  3.  That  the  quartermaster,  Captain  Webster,  cancel  the  credit  of 
$4,000,  now  at  the  credit  of  the  United  States,  against  Port,  on  his 
books. 

^*  4.  That  the  quartermaster.  Captain  Webster,  retain  the  sum  of 
$8,000  paid  to  him  by  Port  until  evidence  to  his  satisfaction  shall 
have  been  furnished  that  all  the  purchasers  subsequent  to  Port  shall 
have  been  refunded  the  amount  respectively  paid  by  them  in  the  sale 
and  resale  of  said  tobacco. 

'^6.  It  is  made  the  special  duty  of  the  quartermaster,  Captain  Web- 
ster, to  give  immediate  notice  to  parties  interested,  and  to  see  this 
order  carried  into  effect." 

In  view  of  the  foregoing  fact,  your  petitioner  humbly  and  respect- 
fully claims  that  he  is  entitled  to  compensation  from  the  United  States 
for  the  damages  which  he  has  sustained  by  the  acts  of  their  own  offi- 
cers ;  that  as  he  has  been  subjected  to  the  necessity  of  making  full 
compensation  to  the  subsequent  purchasers  for  the  losses  sustained  by 
them  successively,  as  well  as  to  the  direct  injury  arising  from  annul- 
ling the  contract  of  sale.  Tbat  for  such  loss  and  damage  he  should  be 
fully  indemnified;  and  as  it  is  understood  to  be  the  practice  in  de- 
manding of  other  nations  redress  for  injuries  to  its  citizens,  and  is 
{'ust  in  Itself  that  interest  be  allowed,  and  such  further  damages  as  he 
las  actually  sustained. 

Your  petitioner  most  respectfully  claims  that  the  title  acquired  by 
him  was  a  valid  title,  and  would  be  sustained  before  any  court  acting 
under  the  law  of  nations  ;  that  the  seizure  and  sale  of  the  property  of 
an  individual  domiciled  in  Mexico,  during  the  war  with  that  nation, 
would  vest  the  property  in  the  purchaser  ;  that  it  was  not  the  duty 
nor  the  right  of  your  petitioner  to  sit  in  judgment  upon  the  acts  of 
the  commander  of  the  American  forces,  nor  to  determine  to  what  ex 
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tent  he  sbould  exercise  the  acknowledged  rights  of  a  belligerent.;  that 
the  question  as  to  the  degree  of  mildness  or  severity  with  which  the 
law  should  he  prosecuted  was  a  national  question,  and  that  your  peti- 
tioner was  authorized  to  purchase  property  publicly  offered  for  sale 
bj  the  commander  of  the  American  forces  whether  the  same  had  been 
seized  by  him  as  the  property  of  the  nation  or  of  individuals. 

Tour  petitioner  respectfully  claims  that  if  the  former  owner  of  the 
tobacco  in  question,  Mr.  Domercq,  should  have  instituted  a  suit  before 
the  courts  of  the  United  States  against  your  petitioner  for  the  value 
of  the  tobacco,  on  the  ground  that  the  seizure  and  sale  had  been  ille- 
gal and  void;  that  upon  no  principle  could  the  claim  be  sustained; 
still  less  is  it  consistent  with  justice  and  good  faith  lor  a  nation 
thas  to  annul,  without  just  compensation,  its  own  contracts. 

It  is  apparent,  too,  as  your  petitioner  supposes,  that  the  same  view 
was  entertained  by  all  parties  at  the  time  this  sale  was  made.  Even 
the  former  owner  of  the  tobacco  himself  regarded  the  title  of  your  peti- 
tioner as  valid,  and  proposed  to  purchase  of  him  the  tobacco  which  he 
had  formerly  owned. 

Now,  all  the  proof  in  this  case,  it  is  perfectly  apparent,  as  your 
petitioner  insists,  that  the  sale  was  made  publicly  in  open  market, 
and  that  the  purchase  was  made  in  entire  good  faith;  that  the  pur- 
chase money  was  paid  and  the  article  delivered,  and  that  the  contract 
has  been  rescinded  without  any  fault  on  the  part  of  your  petitioner. 

As  there  is  not  the  slightest  proof  of  any  kind,  or  ground  for  suspi- 
cion of  any  unfairness  on  the  part  of  your  petitioner,  he  might  safely 
rest  his  case  on  the  facts  above  stated,  which  are  proved  undeniably 
by  the  evidence  accompanying  this  memorial. 

But  Col.  Thomas  Cbilds,  United  States  army,  and  then  governor  of 
Puebla,  in  his  testimony  before  the  board  of  officers,  has  gratuitously 
and  unjustly  assailed  the  reputation  of  your  petitioner  ;  and,  by  the 
expression  of  a  suspicion  of  a  fraudulent  collusion  between  your  peti- 
tioner and  his  own  secretary,  has  not  only  greatly  prejudiced  the 
claim  of  your  petitioner  for  redress,  but  for  the  breach  of  contract, 
bat  has  assailed  his  reputation,  and  among  them  to  whom  he  was  un- 
known, has  injnried  his  character  for  integrity,  never  before  ques- 
tioned. 

Your  petitioner  feels  called  upon,  by  a  regard  for  his  reputation,  to 
repel  the  imputation,  although  based  merely  on  suspicion,  and  to  show 
that  it  is  not  only  made  without  proof,  but  to  prove  negatively  the 
suspicion  to  be  wholly  unfounded. 

Col.  Childs,  says  :  *'  Witness  is  of  opinion  that  the  present  claim- 
ant. Port,  was  in  collusion  with  the  secretary  and  interpreter,  in  the 
tobacco  purchase,  and  that  both  Port,  the  secretary,  and  quarter- 
master, have  been  engaged  in  an  infamous  attempt  to  speculate  on 
the  tobacco,  to  the  injury  of  the  former  purchaser,  Domercq.  His 
reason  for  this  opinion  is,  that  so  large  a  quantity  of  tobacco  could 
Dot  have  been  sold  in  Puebla  without  the  fact  being  known  to  all  the 
tobacco  dealers.  The  secretary  and  interpreter  died  subsequently  to 
the  sale  made  by  the  quartermaster.  Has  every  reason  to  believe 
that  the  secretary  and  interpreter  was  to  receive  two  dollars  per  bale 
from  the  last  purchaser,  Port ;  and  has  been  assured  that  |1,000  was 
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dne  to  the  estate  of  Wingierski  vs.  Port,  which  witness  has  not  yet 
collected,  as  he  has  been  waiting  the  issue  of  the  matter  now  pending 
before  the  court.  Witness  has  no  positive  knowledge  that  Port  was 
cognizant  of  the  original  sale." 

l^ever  were  such  serious  charges  made  without  the  pretence  of  any 
proof. 

The  only  ground  for  this  opinion  is,  that  *'so  large  a  quantity  of 
tobacco  could  not  have  been  sold  at  Puebla  without  the  fact  being 
known  to  all  the  tobacco  dealers." 

In  the  first  place,  it  is  proved  by  a  number  of  witnesses  that  at 
the  time,  and  before  and  after  that  sale  was  made  to  Domercq,  the  peti* 
tioner  was  absent  from  Puebla.  In  the  next  place,  his  business  was 
not  that  of  a  tobacco  dealer.  But  your  petitioner  respectfully  but 
confidently  contends  that  it  is  entirely  immaterial  whether  he  did  or 
did  not  hear  that  this  tobacco  was  the  property  of  Domercq  at  the  time 
it  was  siezed  by  the  officers  of  the  United  States.  It  appears  from 
the  statement  of  Col.  Childs  himself,  that  ''at  that  time  there  was 
no  money  in  the  quartermaster's  or  any  other  department ;"  and 
Gen.  Worth,  in  his  letter  of  the  1st  instant  to  Colonel  Childs,  under- 
stood that  the  property  had  been  seized  for  the  purpose  of  supplying 
the  necessary  funas.  He  says,  "whatever  may  have  been  your  neces- 
sities in  the  way  of  funds,  a  decided  wrong  has  been  done  the  pur- 
chaser," &c. 

Doubtless  Col.  Childs  considered  the  necessity  of  the  case  justified 
him  in  seizing  and  selling  private  property  in  order  to  supply  the 
necessary  funds. 

Certain  it  is  that  the  United  States  publicly  and  forcibly  did  seize 
the  private  property  of  Domercq,  and  after  due  notice  publicly  sold 
it.  Whether  this  act  of  seizure  and  sale  of  the  property  of  an  indi- 
vidual is  justified  by  the  circumstances,  is  not  important.  It  surely  is 
a  strange  charge  to  make  by  the  officer  seizing  and  selling  the  goods, 
that  the  purchaser,  if  he  knew  who  the  former  owner  had  been,  is 
guilty  of  fraud. 

But  Col.  Childs  charges  his  secretary  and  interpreter  with  fraudu- 
lently and  falsely  interpreting  the  communications  from  Mr.  Domercq 
to  him.  It  is  no  part  of  the  duty  of  your  petitioner  to  vindicate  the 
character  of  this  person,  who  at  the  time  when  the  charges  were  made 
was  drunk  ;  but  it  is  proper  to  observe  that  Col.  Childs,  in  a  commu- 
nication to  Capt.  Scott,  acting  assistant  adjutant  general,  of  the 
12th  October,  1847,  published  in  the  ''Flag  of  Freedom,"  of  the  20th 
October,  the  very  time  of  these  transactions,  says :  "To  my  staffi 
Lieut.  Maddox,  acting  adjutant  general,  and  my  secretary,  Mr, 
Wingierski,  I  am  indebted  for  most  valuable  services.  They  were  not 
only  employed  in  their  official  duties,  but  commanding  troops,  and  by 
day  and  night  were  most  active  and  zealous.  I  cannot  sufficiently 
thank  these  gentlemen  for  their  services." 

And  on  the  13th  October,  1847,  in  another  communication  addressed 
to  the  same  officer,  published  in  the  "  Flag  of  Freedom"  of  the  16th 
January,  1848,  he  says :  "To  Mr.  Wingierski,  secretary  and  trans- 
lator, I  am  indebted  for  valuable  services.  Mr.  W.,  in  addition  to 
his  appropriate  duties,  conducted  the  operations  of  the  spy  company, 
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and  through  his  snggestions  and  active  exertions,  I  received  most 
valuable  information,  and  many  successful  expeditions  of  spies  into 
the  city  were  made.  Mr.  W.  conducted  the  detachment  on  the  roof 
of  my  quarters,  and  was  the  first  man  wounded.  From  his  alter  efforts 
his  wound  proved  severe  and  painful;  still  he  performed  his  various 
duties  night  and  day,  and  is  worthy  of  my  approbation." 

The  reasons  of  Colonel  Childs  for  supposing  that  this  person  had 
been  guilty  of  fraud  are  not  given,  nor  any  fact  to  sustain  the  charge ; 
but  whether  the  charge  against  the  deceased  secretary  is  well  or  ill 
founded,  in  no  way  affects  the  character  of  your  petitioner. 

Although  Colonel  Childs  says  that  ho  has  ^^  reason  to  believe"  that 
there  was  a  corrupt  agreement  between  your  petitioner  and  his  secre- 
tary, by  which  the  secretary  was  to  receive  $1,000,  and  that  he  waited 
the  issue  of  the  matter  then  before  the  court  before  collecting  it  of 
your  petitioner,  yet  he  has  never  made  any  such  claim  of  your  peti- 
tioner, nor  shown  the  slightest  reason  for  his  belief  of  this  most 
groundless  imputation. 

Not  only  is  there  the  absence  of  the  slightest  evidence  to  show  any 
collusion  or  connexion  of  any  kind  between  the  secretary  and  your  peti- 
tioner, but  the  testimony  is  direct  and  positive  that  at  the  time  when 
these  communications  were  made  by  Mr.  Domercq  through  the  secre- 
tary, he  was  and  had  been  long  before  that  time  absent  from  the  city 
of  Peubla,  and  returned  to  that  city  from  A.tlisco  on  the  14th  day  of 
October,  having  been  absent  from  Peubla  between  that  time  and  the 
lOtfa  of  (September  previous. 

In  addition  to  this,  your  petitioner  would  refer  to  the  testimony  of 
Captain  Webster,  who  was  personally  conversant  with  the  entire 
transaction,  as  given  before  the  board  of  officers.  He  says :  "  Wit- 
ness thinks  there  could  have  been  no  dishonest  collusion  between  Port 
and  Wingierski ;  has  had  many  transactions  with  Port,  and  always 
found  him  upright  and  honest  in  his  dealings." 

Tour  petitioner,  in  order  to  sustain  his  reputation  as  a  man  of  in- 
tegrity and  a  merchant  of  reputable  standing,  asks  the  attention  of 
Congress  to  a  certificate  signed  by  a  large  number  of  the  principal 
citizens  of  Peubla,  and  duly  authenticated.  They  say  **  that,  since 
the  year  1836,  when  Mr.  Alijo  Port,  a  French  citizen,  settled  in  this 
city,  he  has  observed  a  very  proper  conduct,  exhibiting  in  all  his 
commercial  transactions  an  honor,  legality,  and  good  faith,  without 
the  slightest  fault  being  perceptible  in  him." 

And  after  all  these  transactions,  and  nearly  a  month  after  the  ap- 
proval of  the  doings  of  the  board  by  General  Lane,  that  officer  causes 
the  following  letter  to  be  written  : 

*'  Peubla,  December  14,  1847. 

''Sm:  I  am  instructed  by  General  Lane  to  recommend  to  the 
General-in-chief  Mr.  Alexander  Port,  a  Frenchman,  and  resident  of 
this  city.  He  has  been  very  useful  to  the  troops  at  this  place  in  pro- 
curing clothing,  forage,  &c.,  and  has  ever  proved  a  firm  friend  o\  the 
Americans.     Private  business  requiring  his  presence  in  Mexico,  Gen. 
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Lane  deems  it  his  duty  to  recommend  him  to  the  notice  of  the  General- 
in- chief. 

''  I  am,  very  respectfully,  your  obedient  servant, 

'<THOS.  J.  WHIPPLE. 
«'  To  Captain  H.  L.  Scott, 

''A.  A.  A,  General." 

Your  petitioner  regrets  that  the  wanton  attack  which  has  heen 
made  upon  his  character  has  rendered  necessary  so  full  a  vindication 
of  it  from  very  serious  but  entirely  groundless  charges.  He  regrets 
still  more  that  a  private  affair  of  his  own,  of  comparatively  so  small 
a  pecuniary  amount,  should  have  been  the  occasion  of  interrupting 
in  the  least  degree  the  most  friendly  feeling  between  the  representa- 
tives of  the  two  nations. 

He  relies  solely  upon  the  justice  of  his  claim  for  redress,  and  trusts 
that  Congress  will  give  an  impartial,  candid,  and  just  examination  of 
it,  and  grant  to  him  such  measure  of  justice  as  they  award  to  the 
humblest  of  their  ov^n  citizens. 

J.  A.  PORT. 

Washington,  April  16,  1850. 


Notes. — No.  1, 

[TiuDslation.] 

PuEBLA,  Ocfober  27,  184T. 

Senor  Don  Juan  Abadie,  merchant  of  this  city,  to  pay  to  A.  J. 
Port  by  the  arrival  of  the  first  conducta,)  Db. 

To  500  bales  tobacco  at  $33 $16,500 


No.  2. 

[Translation.] 

PuEBLA,  November  13,  1847. 

El  Senor  Don  Juan  Abadie,  of  Puebla,  has  sold,  by  my  intervention, 
to  Mr.  M.  Munguiro,  agent  of  Messrs.  Garcia  &  Co.,  of  Mexico,  the 
following,  delivered  in  the  city  of  Puebla  and  the  full  amount  paid  in 
Mexico,  with  drafts  of  the  purchasers,  (follows  drafts  :) 

The  500  bales  tobacco  of  Orizaba  are  satisfactory  to  the  purchaser  ; 
each  bale  of  200  pounds,  at  $35  00  each,  $17,500. 

The  seller  assures  that  the  said  tobacco  is  his  legitimate  property, 
and  will  present  the  proper  documents  and  certificates  of  the  Ameri- 
can authorities,  so  that  the  sale  may  have  no  obstruction,  and  the  prop- 
erty may  be  removed  at  pleasure,  without  any  impediment  whatsoever; 
the  said  seller  to  be  responsible  to  clear  up  any  diflSculty  which  may 
arise. 
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No.  3. 

PuBBLA,  November  15,  1847. 

Sold  to  Messrs.  Gordon  &  Murray  500  bales  tobacco,  marked  A.  C. 
1  to  500,  at  $48  per  bale  of  214  pounds,  say  $20,000,  which  he  has 
paid  me  in  cash,  and  I  warrant  the  sale  against  any  difficulties  which 
may  arise. 


No.  4, 

PuEBLA,  November  19, 1847. 

I  have  sold  to  Dr.  V.  del  Poso,  of  Mexico,  $500  bales  tobacco  at 
|48  =:  $24,000  ;  which  sum  he  has  fully  satisfied  in  silver  coin  ;  he 
having  received  and  being  satisfied  with  the  said  tobacco,  which  he 
received  through  the  broker,  Jose  Antonio  Bueno. 


No.  5. 

Duplicate. — [TraQslation.  ] 

PufiBLA,  November  16,  1847. 

Dear  Sot :  The  bills  of  exchange  (1st  and  2d)  which  I  have  remit- 
ted to  you  for  $17,500,  drawn  by  Mr.  Munguiro  on  Messrs.  G-arcia  & 
Co.,  and  endorsed  by  me,  to  your  order,  are  hereby  annulled,  until 
some  difficulties  are  arranged,  which  have  occurred  in  this  business. 

I  have,  therefore,  received  these  bills,  for  which  reason  I  request 
you  will  do  me  the  favor  to  have  them  delivered  (the  1st  and  2d)  with- 
out the  receipt  ot  Messrs.  Garcia  &  Co.,  returning  to  these  gentlemen 
the  aforesaid  sum  of  $17,500,  in  case  they  have  paid  it,  or  any  other 
sum  delivered  by  them,  at  the  receipt  of  this  letter. 

I  remain,  respectfully,  your  obedient  servant, 

JUAN  ABADIE. 

Mr.  Gil  Oriot,  Mexioo. 


No.  6. 

[TranBlatlon.J 

PuEBLA,  October  31,  1847. 

Sm :  In  answer  to  your  letter  of  30th  instant,  I  have  to  say  that  on 
the  27th  of  the  same  month  I  sold  to  Mr.  John  Abadie,  of  this  city, 
the  500  bales  tobacco. 

Respectfully,  your  obedient  servant, 


Capt.  C.  WifiBSTBR, 

Assistant  quartermaster  U,  8.  Army. 


J.  A.  PORT. 


No.  7. 

Copy  of  the  protest  made  before  the  national  and  public  notary, 
Bon  Jose  Mariano  Torres  Torya,  in  Pueblai  on  t'le  30th  of  Novem- 
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ber,  1847,  by  Mr.  Juan  Alejo  Port,  in  order  to  demand  damages  and 
costs  which  have  been  occasioned  to  him  by  the  failure  of  fulfilment  of 
the  contract  of  public  sale  which  was  made  to  him  of  five  hundred 
bales  of  tobacco,  as  is  within  set  forth  : 

In  Fuebia,  on  the  thirtieth  of  November  eighteen  hundred  and  forty- 
seven  ,  before  me,  the  notary,  and  witnesses,  M.  Juan  Alejo  Port,  a  native 
of  France  and  resident  of  this  capital,  whom  I  certify  that  I  know,  re- 
quested me  to  see,  as  in  fact  I  did  see,  if  by  the  receipts  from  the  landlord, 
which  are  in  his  possession,  it  appears  that  in  the  house  of  Don  Diego 
Cervantes,  number  seven  in  the  street  del  costadode  San  Pedro,  in  this 
city^  he  holds,  by  renting,  some  warehouses,  which  he  occupies  with  his 
mercantile  effects  ;  and  that  I  should  proceed  to  certify,  as  I  do  cer- 
tify what  had. been  dqne  at  his  doors,  and  what  in  fact  ooccurred 
namely  :  that  I  saw,  at  half-past  three  o'clock  this  afternoon,  the  two 
doors  of  those  warehouses  open,  and  one  (which  is  the  small  one  on 
the  left  hand,  leading  to  them,  situated  on  the  side  of  the  court  facing 
the  east)  broken  in  the  wood-work  near  the  place  where  the  lock  is, 
and  the  rails  torn  up  or  wrenched  from  the  wood,  which  doubtless 
preceded  it;  perceiving  that  it  was  forced,  so  as  to  allow  of  its  being 
'  broken  open,  and  that  from  those  warehouses  were  being  removed 
carts-full  of  bales  of  tobacco,  and  at  the  entrances  of  the  same  were 
some  uniformed  and  armed  soldiers  of  the  North  American  array  sus- 
taining or  guarding  that  removal  or  extraction.  This  truth  being 
held  as  proven,  and  he  truly  states  that  those  occurrences  took  place 
in  the  house  of  Mr.  Port,  and  with  the  goods  which  were  there  exist- 
ing, the  same  person  requested  me  that,  upon  that  fact,  Don  Carlos 
Dujah,  doctor  of  medicine,  Don  Antonio  Latassie,  merchant,  and  Don 
Alionzo  Neron,  warehouseman,  might  depose  before  me,  under  the 
religion  of  an  oath,  as  they  did  iIl^fact  do,  and  being  present  they  did 
unanimously  say  :  that  at  a  quarter  before  one  o'clock  this  afternoon 
an  officer  and  eight  soldiers,  North  Americans,  doubtless  by  superior 
orders,  went  to  break  open  those  doors  and  take  out  the  bales  of  to- 
bacco which  were  found  therein,  as  was  publicly  and  notoriously  seen, 
this  proceeding  being,  in  their  opinion,  a  grievous  injury  to  Mr.  Port, 
since  they  knew  perfectly  well  that,  as  the  legitimate  owner  of  that  to- 
bacco, he  was  proceeding  to  8ell  it  to  Mr.  Juan  Abadie,  he  having  to 
fear  the  consequences  of  the  failure  to  fulfil  or  complete  the  r-espec- 
tive  contracts.  They  added  that  they  were  over  age,  and  that  the  gen- 
eralities of  the  law  do  not  touch  them,  ratfying  their  deposition  in 
form  ;  in  virtue  whereof,  and  of  what  is  by  me  certified  as  seen,  Mr. 
Port  stated  to  me,  that  being  called  together  publicly  by  hand-bills 
issued  by  the  North  American  quartermaster  on  the  sixteenth  day  of 
October  last  to  bid  for  five  hundred  bales  of  tobacco  ;  among  other 
bidders,  deponent  was  one,  to  whom  was  sold  that  nuQiber  of  bales 
at  twenty-four  dollars,  and  the  whole  amounting  to  twelve  thou- 
sand dollars,  which  he  produced,  giving  eight  thousand  on  the 
twenty- first  of  said  month,  and  lour  thousand  on  the  fifth  of  No- 
vember, and  receiving  the  goods  publicly  from  the  said  quarter- 
master on  the  twenty-first,  twenty-second,  and  twenty-third  of  the  same 
October.  That,  securing  his  ownership  by  a  contract  as  public  as,  in 
his  opinion,  it  was  solemn  and  legal,  the  price  being  paid,  and  he 
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being  put  in  poaseBsion  of  the  goods,  he  made  sale  of  them  to  Mr.  Juaa 
Abadie,  merchant,  of  this  town,  for  the  price  of  sixteen  thousand  five 
hundred  dollars,  at  thirty* three  dollars  per  bale,  according  to  the  ao- 
oount  which  I  saw. 

That,  afterwards,  the  quartermaster,  on  the  thirty-first  day  of  said 
October,  wrote  to  him  advising  him  not  to  dispose  of  said  tobacco  un- 
til farther  order  ;  and,  finally,  the  civil  and  military  governor  of  this 
poet,  by  a  dedsion  made  in  military  tribunal,  ordered  him  to  restore 
the  tobacco  and  to  be  reimbursed  the  price  which  he  gave  for  it,  affirm- 
ing that  he  had  done  Ithe  same  towards  Abadie,  and  the  latter  with 
the  person  to  whom  he  had  sold  it ;  that  these  successive  reimburse* 
ments  were  made,  but  the  appearer  could  not,  of  himself,  restore  the 
tobacco,  because  the  keys  of  the  warehouse  were  in  the  hands  of  the 
agent  of  Messrs.  Garcia  &Co.,  of  Mexico,  as  an  evidence  of  the  delivery 
and  abandonment  of  the  ownership,without  the  account  and  charge  of 
the  first  litigant  being  still  current,  who  could  not  either  dispose  of 
them:  at  the  time,  the  contracts  being  held  as  closed,  andthis  gave  rise 
to  the  breaking  open  of  the  doors  and  the  forcible  removal  which  he 
has  deposed  and  certified ;  so  that,  notwithstanding  the  blamelessness 
of  which  he  speaks,  not  only  has  the  failure  of  benefits  which  he 
would  have  derived  from  the  contract  not  inured  to  him,  but  he  has  in- 
curred the  obligation  of  consequences,  for  which  his  purchaser  looks 
to  him,  no  less  than  the  smaller  damage  to  the  building  and  the  ex- 
pense it  has  caused  him,  he  believes  it  to  be  essential  to  him  to  make 
against  whom  it  may  concern  the  proper  claim  ;  for  which  purpose, 
discarding  uncertain  date,  I  certify  the  good  faith  of  his  proceedings, 
and,  being  persuaded  of  its  justice,  by  the  present,  in  due  manner 
and  form,  and  for  the  ends  which  may  be  proper  in  law,  from  this 
time  forth  I  protest  onoe,  and  as  often  as  may  be  necessary,  against 
the  illegality  with  which,  the  consequences  being  considered,  the 
alienation  has  been  made  of  his  property  by  the  said  quartermaster  : 
because  of  the  sentence  which  declared  unsubstantial  the  auction  and 
sale,  and  the  contract  to  be  rescindible,  having  been  injurious  to  him  ; 
because  of  the  haste,  oppression  and  force  with  which  the  tobacco  was 
taken  from  the  warehouses  belonging  to  him  ;  and,  finally,  for  every- 
thing that  has  occurred  in  the  matter  in  violation  of  his  rights — ^the 
whole  with  the  object  of  demanding,  in  the  manner,  when,  where  and 
from  whom  it  may  concern,  both  the  four  thousand  five  hundred  dol- 
lars of  profits  which  he  had  gained,  and  the  one  thousand  dollars 
which  he  failed  to  realize,  and  which  Mr.  Abadie  has  demanded  of 
him,  as  being  those  which  he  gained  in  his  trade  with  Messrs.  Garcia 
&  Co.  J  save  those  which  those  gentlemen  claim  against  him,  (conform- 
ably with  the  bill  of  contract  which  he  showed  to  me,)  and  such  other 
damages,  injuries,  and  costs,  as  have  been  caused  to  him  and  shall 
arise,  until  entirely  satisfied,  saving  as,  he  does,  his  actions  and  ap- 
peals ot  all  kinds ;  with  whatever  of  fact  and  right  may  favor  him,  he 
solemnizes  this  protest  with  the  oaths,  stipulations,  and  requisites 
which  may  be  required,  and  which  may  make  it  legally  efficacious,  be- 
fore the  proper  authorities;  desiring  that  they,  and  especially  those  of 
the  United  States,  may  be  pleased  in  the  same  manner  to  supply  any 
material  defect  which  may  be  noted,  and  requesting  that,  in  order  to 
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make  before  the  same  and  any  other  which  may  be  of  importance  to 
him  his  subsequent  uses,  there  may  be  issued  to  him  at  the  times  he 
shall  ask  for  it  a  faithful  copy  of  this  protest,  which  he  signed  with 
the  declaring  witnesses,  Don  Antonio  Hernandez,  Don  Jose  Maria 
Torres  Toledo,  and  Jos6  Maria  Irrijano,  of  this  town,  being  assisting 
witnesses.  I  certify  Alfonso  Neron,  Carlos  Dufat,  Antonio  Latassie^  J. 
Alejo  Port.     Before  me, 

JOSE  MARIANO  TORRES. 

This  is  the  original  copy  made  the  day  of  its  date  at  the  request  of 
Mr.  Port,  on  four  leaves  of  common  paper,  and  its  draft  appears  in  the 
current  protest  in  my  possession,  to  which  I  refer.     I  certify, 

JOSE  MARIANO  TORRES.  N.  afui  P.  N. 


No.  8. 

[Fourth  Tribunal.] 


P0B33LA,  December  6,  1847. 

Mr.  Juan  Abadie  will  appear  at  ten  o'clock,  with  his  surety,  in 
order  to  make  a  settlement  for  money^  which  Mr.  Manuel  Munquira 
requires  of  him,  it  being  understood  that,  if  he  does  not  appear,  the 
judgment  will  be  considered  as  confessed  conformabl}  to  law,  and  the 
certificate  will  be  given. 

REYES. 

Second  citation. 


[5th  Seal.]  (Stamp. )  [Half  real.] 

I,  citizen  Pedro  de  Leon  Yalasques,  Regidor  de  cano  del  I.  A.,  of 
this  capital,  in  which  I  act  in  compliance  with  the  law,  with  assisting 
witnesses,  as  there  is  no  notary  public : 

Certify  in  due  form  that  on  the  day  of  the  date  hereof,  before  me 
the  undersigned  judge,  appeared  the  French  citizen  Alejo  Port,  mer- 
chant of  Puebla,  requesting  that  the  three  witnesses  whom  he  hereby 
presents  may  be  examined,  so  that  under  the  religion  of  an  oath  they 
may  declare  if  the  party  interested  has  been  a  citizen  of  this  place  ; 
in  what  year  hebeoame  so,  and  how  long  he  remained  there;  for  which 
object,  and  in  order  to  comply  with  his  request,  I  directed  him  to  re- 
tire^ and  having  present  the  first  witness,  I  administered  to  him  the 
oath  in  due  form  that  he  should  answer  truly  to  what  should  be  asked 
of  him,  and  being  so  questioned,  in  a  general  manner,  he  said  that  his 
name  mas  Ignacio  Campos  ;  that  he  is  a  native  and  resident  of  this 
capital,  a  widower,  a  merchant,  and  aged  fifty-six  years.  Being  ques« 
tioned  as  to  the  minutia  to  which  Mr.  Alejo  Port  refers,  he  said  that 
he  knows  it  to  be  true  that  said  gentleman  was  in  this  town  from  the 
2d  of  May  to  the  30th  of  July,  in  the  year  1847  ;  that  what  he  has 
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set  forth  is  all  lie  has  to  say,  and  which,  in  testimony  of  its  truth,  he 
signed  at  the  foot  with  me  and  the  assistants. 

The  first  witness  haying  retired,  the  second  appeared,  and,  having 
heen  doly  sworn,  he  promised  to  speak  the  truth  as  to  what  should  be 
interrogated  him;  and  having  been  questioned  in  a  general  manner  he 
said  his  name  was  Jose  Juentes  de  Maria;  that  he  was  a  Spaniard,  a 
resident  of  this  town,  married,  a  merchant,  and  aged  fifty  years.  Be- 
ing questioned  in  the  same  manner  as  the  former,  he  said :  that  from 
the  2d  of  May,  1847,  until  the  30th  of  July  of  the  same  year,  the 
aforesaid  Mr.  Alejo  Port  was  in  this  town,  and  lodged  in  his  own 
house,  transacting  business  appertaining  to  his  commercial  pursuits  ; 
that  what  he  has  set  forth  is  the  truths  and  for  proof  hereof  he  signed 
it  before  me  and  the  assistants. 

In  continuation,  and  the  second  witness  having  retired,  the  third 
one  was  brought  before  me,  to  whom  I  administered  the  usual  oath, 
and  by  which  he  promised  to  speak  the  truth  as  to  what  should  be 
asked  of  him,  and  being  questioned  in  a  general  manner,  he  said  that 
his  name  was  Miguel  Hernandez ;  a  native  and  resident  of  this  town  ; 
married,  a  merchant,  and  aged  twenty-eight  years.  Being  questioned 
in  accordance  with  the  wishes  of  the  party  interested,  he  said  that  he 
knows  that  Mr.  Alejo  Port  came  to  this  town  on  the  2d  day  of  May, 
in  the  year  1847^  and  remained  here  till  the  30th  of  July  of  the  same 
year,  at  which  period  he  closed  the  business  for  which  he  came,  which 
had  relation  to  commercial  affairs  ;  that  he  has  no  more  to  say  on  the 
subject ;  that  he  ratifies  what  he  has  set  forth,  signing  with  me,  &c. 

Inasmuch  as  the  above  statements,  the  desire  of  the  party  inter- 
ested is  satisfied,  at  his  request,  and  for  the  uses  which  may  be  proper 
for  him,  I  ordered  the  present  to  be  extended,  which  the  witnesses 
signed  with  me  and  the  assistants,  in  Ohietta,  on  the  23d  day  of  the 
month  of  August,  in  the  year  1849. 

PEDRO  LEON  VALASQUEZ. 
MIGUEL  HERNANDEZ. 
ING.  CAMPOS. 

JOSE  FUENTES  DE  MARIA. 

JESUS  MARTIERO. 
JN.  FRANCISCO  MACORA, 

Assistants. 

[l.  s.]  In  this  perfecture  is  recorded  the  contents  of  the  foregoing. 

JOSE  M.  PA  VON. 
Matamoras,  August  24,  1849. 

[4th  Seal.]  (Stamp.)  [One  Real.] 

I,  citizen  Bias  Paredes,  2d  constitutional  alcalde  of  this  city, 
certify,  in  the  best  form  of  law  that  is  permitted  to  me :  that  the 
French  citizen  Alejo  Port,  a  resident  and  merchant  of  Puebla,  having 
appeared  before  me  requestiug  that  the  witnesses  whom  he  in  the  act 
presented  might  be  examined  to  prove  : 
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let.  That  on  the  28th  day  of  the  month  of  April,  1847,  he  arrived 
in  this  city,  whence  he  departed  on  the  30th  of  the  same,  bound  to 
Chietla. 

2d.  That  on  the  30th  day  of  July  of  the  same  year  he  returned  from 
that  place,  and  afterwards  went  to  Puebla. 

3d.  That  on  the  10th  day  of  September  he  returned  to  this  city, 
stating  that  he  had  left  that  place  on  account  of  the  state  of  siege  in 
which  it  was  ;  and 

4th.  That  on  the  14th  day  of  October  of  the  same  year,  he  returned 
to  the  said  city  of  Puebla,  with  a  passport  issued  hy  the  Mexican 
General  Citizen  Juan  Alvarez. 

Conformably  with  his  request  I  ordered  one  of  the  witnesses  pre- 
sented to  be  examined,  who,  having  been  duly  sworn^  stated  that  his 
name  was  Alofo  Lelierre,  a  native  of  Paris  and  a  resident  of  this 
city,  married,  a  merchant,  and  aged  forty-seven  years,  and  being  made 
acquainted  with  four  points  above  referred  to,  he  declared  that  what 
was  contained  in  them  was  true. 

A  like  deposition  under  the  religion  of  an  oath  was  given  to  Angel 
Oarcia,  adding  that  such  was  his  name ;  that  he  is  a  native  of  Jalapa, 
-a  resident  of  this  city,  unmarried,  a  merchant,  and  aged  twenty-four 
years. 

The  third  witness,  who  was  Mariano  Falcon,  after  the  formalities 
])rescribed  by  law,  stated  that  he  was  so  named;  that  he  is  a  native  of 
Puebla,  a  resident  of  this  city,  married,  employed  in  the  collection  of 
the  national  revenue,  and  aged  forty-five  years;  and  being  like  the 
others  informed,  he  said,  that  although  he  cannot  with  precision  tes- 
tify what  might  have  been  the  dates  of  the  arrival  and  departure  from 
this  city  of  the  person  whom  he  is  present  to  declare  about,  yet  he 
'knows  that  it  was  about  that  period,  and  if  there  was  any  difference 
it  would  be  only  two  or  three  days. 

Their  respective  depositions  having  been  read  by  the  witnesses  they 
affirmed  to  them  and  ratified  their  contents,  and  the  party  interested 
not  having  any  other  to  present,  and  at  his  request,  I  extend  the 
present  in  Atlisco,  this  25th  day  of  the  month  of  August,  1849,  the 
^deposing  witnesses  and  assistants  with  whom  I  act,  for  want  of  a  notary, 
^signing  with  me. 

BLAS  PAREDES. 
AG.  LELIERRE. 
ANGEL  GARCIA. 
MARIANO  FALCON. 

LOUIS  CARDENAS. 
RUMON  F.  BRAVO, 

Assistants. 

The  foregoing  certificate  is  proven  to  me  to  be  extended  by  the  2d 
P        -.  constitutional  of  this  city,  and  that  the  signatures  which  attest 
L'^    'J  it  are   those  which  the  parties  who  testify  are  accustomed  to 
use.    Date  as  above. 

JE.  ANTO.  SENANO. 
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[4th  Seal.]  (Stamp.  [One  Real.] 

Petition. 

I,  the  underBigned  notary,  certify  that  Mr.  Jose  Alejo  Port  presented 
to  me  a  statement  of  the  following  tenor :  I,  Alejo  Port,  a  French 
citizen,  whose  letter  of  protection  (carta  de  seguridad,)  I  do  not  pre- 
sent, having  heen  absent  from  the  Republic,  protesting  that  I  will  ex- 
hibit it  as  soon  as  I  receive  it,  before  you,  with  the  proper  protests,  say, 
that  it  being  necessary  to  prove  the  days  when  I  left  and  returned  to 
this  capital  when  it  was  invaded  by  the  North  American  army,  you 
will  be  pleased  to  order  that  the  witnesses  present  be  examined  under 
the  religion  of  an  oath,  conformably  with  the  following  interrogatory: 
First,  let  tbem  state  their  names  and  other  generalities  ;  second,  let 
them  state  if,  on  the  27th  of  April,  1847^  I  left  this  capital  for  Atlisco, 
whence  I  returned  the  1st  of  August  of  the  same  year  ;  third,  that 
on  the  9th  of  September  following,  I  again  left  this  city  for  Atlisco, 
on  account  of  the  siege  by  the  Americans;  fourth,  that  I  returned 
to  this  city  on  the  14th  of  October  of  the  same  year  ;  fifth,  let  them 
state  if  it  is  true  that  on  the  14th  of  December  of  said  year  I  left 
this  city  for  the  capital  of  Mexico  ;  sixth,  let  them  state  if  it  is  true 
that  I  returned  to  this  city  from  said  capital  on  the  11th  of  June, 
1848.  This  information  being  received,  in  all  sufficiency,  which  I 
protest  to  be  alone  favorable,  you  will  be  pleased  to  order  that  the 
original  be  given  to  me  for  the  uses  that  may  be  proper  for  me.  I 
request  you  to  provide  as  I  desire. 

JOSE  ALEJO  PORT. 

BuEBLA,  October  5,  1849. 

Decree. 

Pdebla,  October  5,  1849. 

Let  the  information  offered  be  taken,  and  let  it  be  delivered  to  Mr. 
Alejo  Port  as  he  requests.  Thus  the  second  alcalde  of  the  capital  or- 
dered before  me,  which  I  certify. 

FRANCISCO  CA80. 
Before  me : 

JUAN  PEDRO  NECOECHEA. 

On  the  6th  of  the  same,  appeared  as  a  witness  for  the  information 
which  is  ordered  to  be  received,  Mr.  Elias  Lamarque,  who  being  duly 
sworn  and  interrogated  conformably  with  the  foregoing  petition,  said, 
to  the  first  question,  he  is  named  as  stated;  he  is  a  native  of  France, 
and  resident  of  this  city;  a  bachelor,  aged  thirty-five  years;  an  apoth- 
ecary, and  that  the  generalities  of  the  law  do  not  affect  him.  To  the 
second,  that  he  knows,  and  is  certain,  that  on  the  27th  day  of  April, 
1847,  Mr.  Alejo  Port  left  this  city  for  Atlisco,  whence  he  returned 
on  the  Ist  day  of  August  of  the  same  year.  To  the  third,  that  its 
contents  are  true.  To  the  fourth,  that  on  the  14th  day  of  October,  of 
the  said  year  1847,  he  returned  to  this  city.  To  the  fifth,  that  he 
again  lett  this  city,  bound  for  the  capital  of  Mexico,  on  the  14th  day 
of  December,  1847.     To  the  sixth,  ttfet  he  knows  that  the  said  Mr. 
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Alejo  Port  returned  to  this  city  from  the  capital  of  Mexico  on  the 
11th  daj  of  June  of  last  year,  1848.  That  what  he  has  set  forth  is 
public  and  notorious^  and  the  truth,  by  his  oath  by  which  he  ratified 
when  it  was  read  to  him  as  his  deposition,  which  he  signed  with  the 
judge  before  me,  which  I  certify, 

LAMAEQUE. 
Before  me : 

JUAN  PEDRO  NECOECHEA. 

Afterwards  appeared  as  a  witness,  Mr.  Miguel  Garcia,  who  being 
sworn  and  questioned  as  the  former,  said,  to  the  first  question,  that 
he  is  named  as  stated,  a  resident  and  merchant  of  this  city,  married, 
and  aged  twenty-three  years;  that  the  generalities  of  the  law  do  not 
affect  him  in  the  matter  which  he  presents.  To  the  second,  that  he 
knows  that  on  the  27th  of  April,  1847,  Mr.  Alejo  Port  left  this  city 
for  Atlisco,  having  returned  the  1st  day  of  August  of  the  same  year. 
To  the  third,  that  the  contents  of  that  question  are  correct.  To  the 
fourth,  that  it  is  also  true.  To  the  fifth,  that  he  knows  and  is  certain 
that  the  said  Mr.  Alejo  Port,  again  left  this  city  for  the  capital  of 
Mexico  on  the  14th  day  of  December  of  the  said  year,  1847.  To  the 
sixth,  that  he  returned  from  that  capital  to  this  city  on  the  11th  day 
of  June,  1848.  That  what  he  has  set  forth  is  public  and  notorious, 
and  the  truth  by  his  oath  by  which  he  ratified  this  his  deposition 
when  read  to  him,  which  he  signed  with  the  judge  before  me,  which  I 
certify. 

MIGUEL  GARCIA. 

Before  me  t 

JUAN  PEDRO  NECOECHEA. 

Immediately  afterwards  appeared  as  a  witness,  Mr.  Manuel  Zetina, 
who  being  sworn  and  interrogated  as  the  former,  said,  to  the  first 
question,  that  he  is  named  as  stated ;  a  native  and  resident  of  this 
city;  a  merchant,  married  and  aged  thirty-eight  years,  and  that  the 

feneralities  of  the  law  do  not  affect  him  in  the  matter  which  he  presents, 
'o  the  second,  that  it  is  true  that  on  the  27th  day  of  April,  1847,  Mr. 
Alejo  Port  left  this  city  for  Atlisco,  having  returned  the  Ist  of  August 
of  the  same  year.  To  the  third,  that  he  knows  that  the  contents  of 
this  question  are  true.  To  the  fourth,  that  it  is  also  true.  To  the 
fifth,  that  in  the  same  manner  the  contents  of  that  question  are  true. 
In  the  sixth,  that  it  is  true  that  on  the  11th  day  of  June,  1848,  Mr. 
Alejo  Port  returned  to  this  city  from  the  capital  of  Mexico.  That 
irhat  he  has  set  forth  is  public  and  notorious,  and  the  truth  by  his 
oath  by  which  he  ratifies  this  declaration  on  its  having  been  read  to 
him,  which  he  signed  with  the  judge  before  me,  which  I  certify. 

MANUEL  ZETINA. 
Before  me : 

JUAN  PEDRO  NECOECHEA. 

Becord. 

In  two  leaves  these  proceedings  are  delivered  to  Mr.  Alejo  Port, 
in  fulfilment  of  what  was  ordefed. 

NECOECHEA. 
PuEBLA,  October  6,  1849. 
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At  the  request  of  the  party  interested  I  make  the  present^  which 
agrees  with  its  original  to  which  I  refer^  in  Pnehla,  this  8th  of  Octoher, 
1849^  Don  Antonio  Hernandez,  Don  Joaquin  de  Unutia;  and  Don 
Jose  Maria  Yasquez  of  this  vicinity  being  witnesses. 

JUAN  PEDRO  NEOOEOHEA. 

Notary  Public. 

We  certify  that  the  signature  and  mark  which  precede  are  these  of 
Don  Juan  Pedro  Necoechea,  notary  public,  and  of  the  oldest  notariat 
of  the  superior  tribunals  of  this  State,  faithlul,  le^al,  and  of  every 
confidence ;  and  therefore,  to  whatever  they  certify,  is  and  should  be 
given  entire  faith  and  credit,  judicially  and  extra-judicially.  In  testi- 
mon  whereof,  we  make  the  present  in  Puebla^  on  the  8th  day  of  Oc- 
tober, 1849. 

JOSE  MORIA  FELLO. 

JOSE  RAF'L  OREA; 

GREGORIO  SANDOVAL. 

[4th  Seal.]  (Stamp.)  [One  Real. 

I,  Lorenzo  Fernandez,  commissary  general  of  the  State  of  Puebla, 
r  1  in  the  Mexican  Republic,  certi^ :  that  the  French  citizen  Jose 
'  *  *-l  Alejo  Port,  a  resident  and  merchant  of  this  city,  since  the  year 
1836,  has  made  several  contracts  with  the  supreme  government,  and 
this  commissariat  general  of  clothing  for  troops,  complying  exactly 
in  them  with  the  honor  and  punctuality  which  characterize  him  ;  I 
also  certify  that  his  conduct  in  public  has  made  him  always  worthy  of 
particular  esteem.  In  testimony  whereof,  at  the  solicitation  of  the 
party,  I  give  the  present  in  duplicate,  in  Puebla,  this  8th  of  October, 
1849. 

LORENZO  FERNANDEZ. 

[4th  Seal,]  (Stamp.)  [One  real. 

I,  Jose  Maria  de  Guadalupe  Pavon,  prefect  of  this  capital  and  de- 
Fl  s  1  P^^^°^^^^9  certify :  that  Mr.  Alejo  Port,  a  French  citizen,  has 
^  *  '-I  exhibited  a  passport  which  was  issued  to  him  by  the  supreme 
government  of  the  State,  of  which  a  record  was  made  by  the  prefecture 
which  is  now  under  my  charge,  and  at  that  time  under  charge  of 
Colonel  Rafael  Espinosa,  which  document  is  dated  the  18th  of  De- 
cember, 1838,  residing  then  in  this  State  since  the  year  1836,  during 
all  of  which  period  the  said  Mr.  Port  has  observed,  according  to  saia 
prefecture's  notice,  the  best  conduct  and  fidelity  in  all  his  contracts 
which  as  a  merchant  he  has  made  in  this  place. 

And  at  the  request  of  the  party  for  the  purposes  that  may  be  useful 
to  him,  I  give  him  the  present  in  duplicate  in  Puebla,  October  10, 
1849. 

JOSE  MARIA  D.  G.  PAVON. 

[4th  Seal.]  (Stamp.)  [One  Real.] 

I,  the  secretary  of  state  of  the  supreme  government  of  the  free  and 
sovereign  State  of  Puebla,  certify :  that  Mr.  Alejo  Port,  a  Frencli 
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citizen,  by  means  of  a  statement  made  before  the  2d  alcalde  of  this 
capital,  is  accredited  by  the  sworn  deposition  of  three  individuals  en- 
gaged in  commerce,  in  his  good  conduct  and  fidelity  in  his  contracts; 
circumstances  which  are  also  known  to  this  government.  In  virtue 
whereof,  and  by  order  of  his  excellency  the  governor,  and  for  the  uses 
that  may  be  valuable  to  him,  I  give  the  present  in  Puebla,  this  15th 
of  October,  1849. 

r^   ^  T  JOSE  M.  FERM. 

L^-  ^-J  Secretary. 

[4th  Seal.l  (Stamp.)  [One  Real.] 

We,  the  undersigned,  resident  merchants  of  this  capital,  certify  as 
far  as  may  be  and  the  law  permits,  that  since  the  year  1836,  when 
Mr.  Alejo  Port,  a  French  citizen,  settled  in  this  city,  he  has  observed 
a  very  proper  conduct,  exhibiting  in  all  his  commercial  transactions 
an  honor,  legality,  and  good  faith,  without  the  slightest  fault  being 
perceptible  in  him.  We  give  the  present  at  the  request  of  the  party 
interested,  for  the  uses  that  may  be  proper  for  him,  in  Puebla,  this 
16th  day  of  October,  1849. 

Wischey  &  Co.  Alfonso  Neron. 

Vr.  Echerique.  Jose  Mur'o  Buen  Abac. 

Jose  E.  Mujica  y  Osorio.  Juan  Chrisost'o  de  Lizadla. 

Joaquin  de  Hard  y  Tumarez.  B.  Raso. 

Man'l  G.  de  la  Mata.  G.  Samin. 

Tomas  Maceos.  Fran'co  Blanc. 

Manuel  Perez.  J.  de  la  Grarca. 

Uriarte  Humanos.  Jose  Joaquin  Ramierz. 

Andres  Torres.  Roberto  Smith. 

Mig'l  Garcia.  L.  Romes. 

Cosme  Furlong.  A.  Basque. 

We  certify  that  the  signatures  of  Messrs.  Jose  Maria  Pavon,  Jose 
Antonio  Serrano,  Lorenzo  Fernandez,  Jose  Maria  de  Guadalupe  Pavon, 
and  Jose  Maria  Fernandez,  which  are  at  the  foot  of  documents  on  pages 
1,  2,  3,  and  4,  7  and  8,  9,  and  10,  are  the  true  handwriting  of  said  per- 
sons, and  that  they  at  present  fill  the  offices  they  mention  in  their  attesta- 
tion ;  so  also  all  those  which  are  on  the  preceding  page  11,  are  those  of 
the  gentlemen  who  signed  them,  the  same  they  are  accustomed  to  use^ 
and  to  which  are  and  should  be  given  entire  faith  and  credit  in  court 
and  thereout.  In  testimony  whereof,  we  make  the  present,  in  Puebla^ 
this  26th  of  October,  1849. 

GREGORIO  SANDOVAL. 

JOSE  DEL  RASO. 

JUAN  PEDRO  NECOEOHEA. 

The  underwritten  notaries  who,  at  the  foot  sign  and  mark,  certify 
that  Messrs.  Gregorio  Sandoval,  Jose  del  Raso,  and  Juan  Pedro 
Neccochea,  are  notaries  public  of  the  city  of  Puebla^  and  the  foregoing 
signatures  are  theirs,  to  which  are  to  be  given  entire  failh  and  credit. 
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In  testimony  'whereof,  we  give  the  present  at  Mexico,  this  29th  of 
October,  1849. 

MANUEL  DE  MAD  ANA  JO. 

FEBMUNI  VILLA. 

FRAN' CO  GAL  APSIS. 

[  Attesttd  by  the  American  Consul  at  Mexico.] 


War  Department,  Washington ^  December  8,  1849. 

Sir  :  The  proceedings  in  the  case  of  Mr.  Port,  at  Puebla,  Mexico, 
were  requested  by  yon  on  the  23d  of  October  last.     The  original  papers 
having  been  obtained  from  the  commander-in-chief,  in  New  York,  a 
copy  of  them  is  herewith  enclosed  in  compliance  with  your  request. 
I  have  the  honor  to  be,  very  respectfully. 

Your  obedient  servant, 

GEORGE  W.  CRAWFORD, 

Secretary  of  War. 
Hon.  J.  M.  Clayton,  Secretary  of  State. 


War  Department,  Washington y  February  22,  1849. 

Sir  :  Mr.  Port,  a  French  citizen,  has  presented  a  claim  for  damages 
sustained  by  him  in  consequence  of  the  seizure  of  500  bales  of  tobacco, 
by  order  of  General  Childs. 

It  appears  incidentally  in  the  proceedings  of  a  board  of  officers  at 
Puebla,  that  this  tobacco  was  part  of  a  quantity  belonging  to  one 
Domercq,  which  was  seized  by  General  Childs  under  the  belief  of  its 
being  the  property  of  the  Mexican  Government,  and  after  the  siege  of 
Puebla,  was  sold  by  you  at  public  sale  to  one  Wingierski,  and  by  him 
to  Mr.  Port;  subsequently,  on  the  claim  of  the  owner,  Domercq,  it  was 
taken  from  Mr.  Port  and  delivered  up. 

You  will  please  report  to  this  department  the  circumstances  of  the 
transaction  fully,  so  far  as  they  bear  upon  the  merits  of  Mr.  Port's 
claim  and  the  damage  sustained  by  him. 

Very  respectfully,  your  obedient  servant, 

W.  L.  MARCY, 
Secretary  of  War. 

Captain  Cuarles  R.  Webster, 

Late  Assistant  Quartermaster ^  Boston^  Mass. 


Proceedings  of  a  Board  of  Inquiry  held  at  Puebla^  {Mexico^)  the 
Vlth  day  of  November  ^  1847,  by  virtue  of  the  following  order  : 

Headquarters,  Department  of  Puebla, 
[Order  No.  118.]  Puebla^  November  17,  1847. 

A  board  of  inquiry  will  convene  this  morning  at  ten  o'clock,  at 
brigade  headquarters,  to  inquire  into  the  merits  of  certain  claimants 
to  a  lot  of  tobacco  recently  sold  by  Captain  Webster,  quartermaster. 
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Colonel  Brough,  4tli  Ohio  volunteers,  Lieutenant  Colonel  Dumont, 
4th  Indiana  volunteers,  Captain  Pugh,  Ohio  volunteers,  will  consti- 
tute said  board. 

Lieutenant  Waters,  Louisiana  mounted  volunteers,  will  act  as  re- 
corder of  said  board. 

Bj  order  of  General  Lane : 

H.  EIDGELY, 
Ist  Lieut.  4ih  Infantry ^  A.  A.  A.  Oeneral. 

The  board  met  pursuant  to  the  above  order,  present:  Colonel 
Brough,  4th  Ohio  volunteers,  and  associate  members,  Lieutenant  Col- 
onel Dumont,  4th  Indiana  volunteers,  and  Captain  Pugh,  Ohio  vol- 
unteers. 

The  board  having  been  duly  sworn,  in  presence  of  the  parties,  J. 
R.  Port,  and  J.  B.  Domercq,  who  were  each  first  duly  asked  if  they 
had  any  objection  to  any  member  of  said  board,  and  who  each  an- 
swered in  the  negative,  adjourned  till  tomorrow,  the  18th  November, 
1847,  at  9  o'clock  A.  M. 

Board  op  Inquiry, 
Puebta^  November  18,  1847. 

The  board  convened  this  day  at  the  hour  appointed  :  Present,  Col- 
onel Brough,  and  Captain  Pugh  ;  absent.  Lieutenant  Colonel  Dumont 
and  the  recorder.  Lieutenant  Waters,  engaged  on  active  service. 
There  not  being  a  full  board,  an  adjournment  was  ordered  by  the 
president  till  to-morrow,  the  19th  November,  1847,  at  nine  o'clock 
A.M. 

Board  of  Inquiry, 
Puebkby  November  19,  1847. 

The  board  met  pursuant  to  adjournment :  Present,  Lieutenant  Col- 
onel Dumont,  Captain  Pugh,  and  the  recorder.  Lieutenant  Waters  ; 
Colonel  Broush  absent  by  reason  of  severe  indisposition.  Major 
Young,  4th  Ohio  volunteers,  appeared,  and,  after  having  been  duly 
sworn,  took  his  seat  as  a  member  of  the  court  in  virtue  of  the  follow- 
ing order: 

Headquarters,  Department  of  Puebla, 
[Order  No.  122.]  Fuebluy  November  19, 1847 

Colonel  Brough,  4th  Ohio  volunteers,  is  relieved  from  duty  on  the 
court  of  inquiry,  constituted  as  per  order  No.  118.  The  court  will 
now  consist  of  Lieutenant  Colonel  Dumont,  4th  Indiana  volunteers. 
Major  Young,  and  Captain  Pugh,  4th  Ohio  volunteers,  who  are  re- 
quired to  assemble  forthwith  for  duty. 

Lieutenant  Waters,  Louisiana  mounted  volunteers,  will  act  as  re- 
corder. 

By  order  of  General  Lane : 

S.  DOUGLASS, 
1^  IdetUenani  and  Aid. 
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The  claims  of  both  parties  were  then  read,  haj^ing  been  presented 
in  writing,  (see  documents  marked  A  and  B,)  and  the  court  pro- 
ceeded to  the  examination  of  witnesses. 

Colonel  Thomas  Childs,  civil  and  military  governor  of  the  depart- 
ment of  Puebla,  bein^  first  sworn,  was  desired  by  the  court  to  state 
all  within  his  knowledge  relative  to  the  matter  before  the  court,  and 
answered  as  follows : 

The  first  knowledge  witneess  had  of  any  tobacco  being  in  San  Jose 
was  derived  from  information  submitted  to  him  by  Captain  Webster^ 
depot  quartermaster,  some  ten  or  fifteen  days  after  the  army  had 
left  for  the  city  of  Mexico  ;  there  was  at  that  time  no  money  in  the 
quartermaster's  or  any  other  department  here.  Supposing  the  tobacco 
to  be  the  property  of  the  United  States,  witness  directed  the  quarter- 
master to  sell  the  same  ;  in  consequence  of  the  position  of  affairs  at 
the  time,  no  purchaser  could  be  found  for  a  single  pound.  During  the 
siege,  his  secretary  and  interpreter,  Mr.  Wingierski,  informed  wit- 
ness that  a  quantity  of  tobacco  was  deposited  in  a  building  one  square 
beyond  the  position  occupied  by  the  Americans  ;  witness  immediately 
ordered  out  a  guard,  seized  the  tobacco,  and  used  it  for  fortifications 
along  his  chain  of  sentinels  ;  the  number  of  bales  was  135,  or  235, 
witness  does  not  recollect  which.  The  siege  being  raised,  Mr.  Dom- 
ercq  (witness  thinks  on  the  day  the  siege  was  raised)  called  upon  the 
witness  at  his  office,  and  through  his  secretary  and  intepreter  stated, 
(as  it  was  interpreted  to  witness,)  that  Mr.  Hargous  was  the  agent 
for  the  tobacco.  Knowing  that  Mr.  Hargous  had  been  an  agent  for 
the  United  States  in  many  transactions,  witness  supposed  him  to  be 
merely  the  agent  for  the  government  for  the  sale  of  the  tobacco,  cap- 
tured by  General  Worth,  and  that  this  was  the  tobacco  remaining  on 
hand,  and  replied  that  it  was  all  very  right  if  Mr.  Hargous  was  the 
agent,  whereupon  Mr.  Domercq  withdrew.  Witness  had  reason  to 
believe  that  the  secretary  and  interpreter  falsely  interpreted  the  rep- 
resentations made  on  various  occasions  by  Domercq »  and  that  he  took 
means  to  prevent  Domercq  from  seeing  witness  by  evasive  answers. 
Witness  was  not  aware  of  any  sale  made  to  Domercq,  but  supposed 
the  tobacco  government  property,  until  after  it  was  advertised  for 
sale,  when  a  third  party  (a  friend  of  Domercq)  called  on  witness  and 
exhibited  bills  of  sale  which  satisfied  him  that  it  was  not  government 
property.  Witness  immediately  sent  orders  by  the  third  party  to 
stop  the  sale ;  he  had  been  previously  told  by  the  secretary  and  in- 
terpreter when  he  asked  how  it  was  that  the  tobacco  was  to  be  sold, 
that  it  was  too  late ;  that  the  tobacco  was  advertised  for  sale,  and  that 
his  remedy  must  be  against  the  United  States  •;  it  was  after  this  that 
the  third  party  called  on  the  witness  and  exhibited  bills  of  sale.  Wit- 
ness is  of  opinion  that  the  present  claimant  (Port)  was  in  collusion 
with  the  secretary  and  interpreter  in  the  tobacco  purchase,  and  that 
both  Port  and  the  secretary  and  interpreter  have  been  engaged  in  a 
ne&rious  attempt  to  speculate  on  the  tobacco  to  the  injury  of  the  former 
purchaser,  Domercq.  His  reason  for  this  opinion  is,  that  so  large  a 
quantity  of  tobacco  could  not  have  been  sold  in  Puebla  without  the 
fact  being  known  to  all  the  tobacco  dealers.  The  secretary  and 
interpreter  died  subsequently  to  the  sale  made  by  the  quartermaster. 
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Has  every  reason  to  believe  that  the  secretary  and  interpreter  were  to 
receive  two  dollars  ($2)  per  bale  from  the  last  purchaser,  (Port,)  and 
has  been  informed  that  one  thousand  dollars  (|1,000)  was  due  to  the 
estate  of  Wingierski  by  Port,  which  witness  has  not  yet  collected  as 
he  has  been  waiting  the  issue  of  the  matter  now  pending  before  the 
court.  Witness  has  no  positive  knowledge  that  Port  was  cognizant 
of  the  original  sale  ;  submits  two  papers  from  General  Worth.  (Doc. 
C  and  D,)  received  by  him  since  the  last  sale.  Since  the  death  of 
Wingierski,  many  circumstances  have  come  to  the  knowledge  of  wit- 
ness, which  induce  him  to  believe  Wingierski  to  have  been  capable 
of  almost  any  dishonest  act ;  has  discovered  that  on  a  number  of  oc- 
casions false  interpretations  have  been  made  of  communications  had 
between  himself  and  other  parties. 

Croaa-examined  by  the  claimant^  Port. 

Question.  Did  you  not  come  to  the  quartel  on  the  23d  of  October — 
the  day  the  delivery  of  the  tobacco  to  me  took  place  ? 

Answer.  Does  not  recollect  having  been  in  the  quartel  since  the 
siege  was  raised  ;  never  to  his  recollection  saw  Port  before  the  present 
time  ;  knew  that  the  tobacco  was  in  San  Jose  ;  never  knew  the  par- 
ticular building  in  which  it  was  stored ;  had  no  control  over  it, 
further  than  the  orders  given  to  the  quartermaster,  as  already  stated. 

At  request  of  claimant  Port,  claimant  Domercq  was  then  sworn, 
Port  being  previously  advised  by  the  court  that  the  testimony,  if 
called  ior  by  himself,  must  be  taken  without  exception. 

Question.  Did  I  not,  on  several  occasions,  inform  you  that  I  in- 
tended to  buv  the  tobacco  ? 

« 

Answer.  The  first  time  I  ever  heard  anything  on  the  subject  was 
one  day  when  Port  called,  in  my  hearing,  to  the  son  of  the  Spanish 
consul,  and  asked  him  if  he  did  not  wish  to  join  him  in  the  purchase 
of  the  tobacco ;  the  reply  to  which  was,  **  no  ;  for  it  is  the  property 
of  a  friend,  and  you  will  make  yourself  liable  to  reclamations."  Some 
day  or  two  after.  Port  told  witness  he  had  purchased  five  hundred 
(500)  bales  of  the  tobacco,  and  asked  him  if  he  did  not  wish  to  join 
nim  in  the  purchase,  to  which  he  replied  in  the  negative,  for  he  did 
not  wish  to  purchase  his  own  property ;  Port  answered  that  that  made 
no  difference ;  that  he  could  always  interpose  his  claims. 

Question.  On  the  23d  of  October  did  you  not  come  to  San  Jose,  and 
converse  with  me  on  the  subject  of  the  tobacco,  at  the  lime  its  deliv- 
ery was  being  made? 

Answer.  Witness  perfectly  recollects  having  been  at  San  Jose  on 
the  day  the  tobacco  was  delivered  to  Port ;  went  into  the  warehouse, 
saw  Port,  who  told  him  he  was  receiving  five  hundred  (500)  bales, 
and  that,  after  the  delivery  of  that  quantity,  there  would  not  remain 
much  in  store ;  told  Port  that  there  ought  to  remain  in  store  more 
than  eight  hundred  (800)  bales,  inasmuch  as  the  receipt  of  the  quar- 
termaster called  for  thirteen  hundred  and  twenty-five  (1,325)  bales. 

Question.  On  the  Ist  of  November  did  you  not,  at  Mr.  Abadie's 
house,  ask  me  to  give  you  the  marks,  (Doc.  E,)  as  per  document  pre- 
sented, of  the  tobacco  ? 
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Answer.  Yes  ;  I  have  a  contract  with  the  city  government  of  Mex- 
ico, by  which  I  am  bound  to  deliver  thirteen  hundred  (1,300)  bales  of 
tobacco,  and  having  but  seven  hundred  (700)  bales  in  possession,  I 
called  on  Mr.  Port  to  know  the  marks  of  what  he  had,  as  in  the  event 
of  failure  in  my  application  to  General  Lane,  it  would  be  necessary  to 
purchase,  where  I  could  find  it,  enough  to  fill  out  ray  contract. 

Question.  On  the  next  day  did  you  offer  me  ($31  or  |32)  thirty-one 
or  thirty-two  dollars  per  bale  for  the  tobacco  ? 

Answer.  I  did  make  such  an  offer,  bepause  I  wished  to  be  sure 
where  I  could  obtain  the  tobacco  in  the  event  of  failure  in  my  appli- 
cation to  General  Lane.  Had  I  purchased,  it  would  have  been  con- 
ditionally, subject  to  General  Lane's  action  on  said  application. 

The  court  then  adjourned  till  to-morrow,  the  20th  of  November, 
1847,  at  9  o'clock  a.  m. 

Board  of  Inquiry, 
Puebla^  November  20,  1847. 

The  court  met  pursuant  to  adjournment. 

Captain  Webster  being  duly  sworn,  testified  that,  by  order  of  Col. 
Childs,  he  sold  (500)  five  hundred  bales  of  tobacco  ;  the  price  agreed 
on  with  Wingierski  was  (|22)  twenty-two  dollars  per  bale,  but 
Wingierski  never  paid  the  money,  nor  took  possession  of  the  tobacco, 
nor  in  any  other  way  exercised  right  of  property ;  Wingierski  told 
witness  he  had  sold  the  tobacco  at  ($24)  twenty-four  dollars  per  bale 
to  Port ;  soon  after  (witness  thinks  the  same  day)  Port  came  to  wit- 
ness and  told  him  he  would  take  the  tobacco  at  ($24)  twenty-four 
dollars  per  bale ;  told  Port  he  might  have  it ;  Port  paid  eight  thou- 
sand ($8,000)  dollars  in  cash,  and  the  balance  was  passed  to  the  credit 
of  the  United  States,  against  Port,  for  supplies  of  clothing,  &c.,  which 
he  was  then  and  is  now  furnishing  for  account  of  the  United  States  ; 
the  tobacco  was  the  same  now  in  controversy  before  the  court ;  witness 
thinks  there  could  have  been  no  dishonest  collusions  between  Port 
and  Wingierski ;  has  had  many  transactions  with  Port  and  always 
found  him  upright  and  honest  in  his  dealings. 

The  testimony  in  the  case  being  closed,  the  court  proceeded  to  find 
the  following,  viz : 

The  board,  finding  no  material  contradiction  in  the  statements  of  the 
different  witnesses,  deem  it  unnecessary  any  further  to  specify  the 
facts  proven  than  to  decide  that  the  testimony  supports  the  substantial 
allegations  of  Domercq's  petition. 

They  are  of  opinion  that  the  (500)  five  hundred  bales  of  tobacco 
sold  by  Captain  Webster  to  Mr.  Port  were  at  the  time  of  the  said  sale 
the  property  of  Mr.  Domercq,  and  not  the  property  of  the  United 
States,  and  award  the  possession  and  ownership  thereof  to  him,  the 
said  Domercq  ;  and  that  the  quartermaster,  Captain  Webster,  pay  to 
Mr.  Port  eight  thousand  dollars,  ($8,000,)  with  interest  from  the  date 
of  its  payment  to  him,  and  cancel  the  credit  of  four  thousand  dollars 
($4,000)  to  the  United  States  in  its  accounts  with  Port  for  clothing, 
&c.,  supplied. 
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As  to  the  repayment  of  the  purchase  money  to  Port,  Major  Young 
dissents  on  the  following  grounds,  viz :  Port  sold  the  said  tobacco  to 
persons  not  parties  to  these  proceedings,  and  who  may  have  paid  him, 
the  said  Port,  for  the  same ;  that  the  quartermaster  retain  the  pur- 
chase money  until  the  question  as  to  whom  the  money  shall  be  paid, 
shall  be  decided  by  some  competent  authority. 

There  being  no  further  business  before  the  court,  it  then  adjourned 
sine  die. 

E.  DUMONT, 
Lieutenant  CoUmd  and  President, 
WM.  P.  YODNG, 

Major  ^th  V.  V. 
G.  E.  PUGH, 

Captain  4tih  0.  V. 
S.  W.  Waters, 

First  Lieutenant  Cavalry  and  Recorder. 


Headquarters  Military  Department  of  Puebla. 

PweWa,  September  12,  1847. 

[Order  No.  23.] 

Captain  Webster,  acting  quartermaster,  will  sell  at  auction  some 
captured  tobacco,  and  dispose  of  the  proceeds  as  he  will  be  hereafter 
directed. 

THOMAS  CHILDS, 
CoUmd  Commanding. 

Aviso  &  todos  los  gue  les  puede  interesar. 

El  capitan  del  2d  regimento  de  artilleria  W.  0.  de  Hart,  es  teniente 
gobernador  de  la  ciudad  de  Puebla,  y  el  Sr.  D.  Alphonso  de  Win* 
gierski,  secretario. 

THOMAS  CHILDS, 
Corond  y  Oobemador  civil  y  Mtlitar, 

I  certify  that  I  advertised  the  sale  of  tobacco  on  the  16th  of  Oc- 
tober, for  the  19th  of  October,  by  causing  the  notice  of  such  sale^  in 
Spanish  and  English,  to  be  publicly  fixed  and  placarded  on  the  cor- 
ners of  the  principal  streets  and  thoroughfares  of  this  city ;  and  I  far- 
ther certify,  that  the  following  is  a  true  copy  of  the  original,  in  Span- 
ish, and  was  taken  from  some  public  place  after  the  sale  of  said 
articld 

CHARLES  R.  WEBSTER, 
Captain  and  acting  quartermaster. 

Aviso. 

Obrb  16  DE  1847. 

Se  vender&  unos  quinientos  tercios  de  tabaoo  pavael  19  del  presente 
en  el  caurtel  de  Sor.  San  Jose  &  las  tres  de  la  tarde  en  venta  publica. 
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[Translation.] 

On  the  19th  instant^  there  will  be  sold,  at  public  anction,  at  three 
o'clock  in  the  afternoon,  at  the  cuartel  San  Jose,  five  hundred  bales  of 
tobacco. 

AssisrrANT  Quartebmastbr's  Office, 

OcM>er  30, 1847. 

Sm :  You  will  please  suspend  the  sale  of  the  tobacco  purchased  of 
me  for  the  present.     You  are  perhaps  aware  that  the  whole  is  claim-  ^ 
ed  by  Senor  Domercq. 


Your  obedient  servant. 


J.  A.  Port,  Esq. 


CHARLES  R.  WEBSTER, 
Captain  and  acting  quartermaster. 


Quartermaster's  Office, 
Ptiebla,  Mexico. 

Received,  Puebla,  Mexico,  November  29,  1847,  of  Captain  Chas.  R. 
Webster,  assistant  quartermaster,  TJ.  S.  Army,  twelve  thousand  dol- 
lars, delivered  to  him  as  proceeds  of  sale  of  captured  tobacco,  the  said 
sale  having  been  declared  not  valid. 

J.  ALEJO  PORT. 

Puebla,  November  29,  1847. 

Recevi  del  S.  D.  Alejo  Port,  lacantidad  de  diez  y  seis  mil  quinientos 
pesas  valor  de  quinientos  tercies  tobaco  qe  me  havia  vendida  a  33  ps.  el 
tercio  en  27  de  Obre  del  anno  de  1847. 

[1,650  ps.]  T.  ABADIE. 


A. 

Puebla,  October  29,  1847- 

General  :  On  the  21st  of  May  last,  Quartermaster  Captain  Allen 
sold  to  Mr.  L.  S.  Hargous  2,081  bales  of  tobacco,  as  seen  in  document 
No.  1 ;  and  on  the  16th  of  June  Mr.  Hargous  sold  me  the  tobacco, 
as  manifested  by  document  No.  2 ;  and  on  the  12th  of  June  Capt. 
Allen  gave  me  an  order.  No.  3,  that  I  might  receive,  when  I  thought 
convenient,  the  1,325  bales  that  were  deposited  in  the  warehouses  of 
San  Jose. 

On  the  6th  of  August,  when  the  army  of  the  United  States  marched 
for  Mexico,  and  as  a  very  small  force  was  left  in  this  city,  I  requested 
Mr.  Hargous  before  leaving  to  present  me  to  Col.  Childs^  that  he 
might  know  me  as  the  owoer  of  the  tobacco,  and  protect  me  in  case 
that  any  attempt  should  be  made  on  the  part  of  the  Mexican  govern- 
ment. Col.  Childs  told  Mr.  Hargous  that  I  might  rely  on  his  protec- 
tion, and  to  which  effect  he  gave  me  a  safeguard,  signed  by  the  Com- 
mander-in-chief, that  I  might  be  enabled  to  apply  for  assistance  at 
any  of  the  posts  occupied  by  the  American  troops.  The  governor 
asked  me  where  the  tobacco  was  deposited.     I  told  him  that  a  part 
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was  in  San  Jose  and  the  rest  in  different  parts  of  this  city.     The  depo- 
nent seeing  the  probability  of  a  siege^  removed  219  bales  from  the 
street  of  Herveros  and  other  parts  to  a  place  that  was  under  the  fire 
of  the  American  army,  in  the  street  of  San  Jose,  No.  2,  on  the  9th 
of  September.     This  house  was  inhabited  by  some  American  officers, 
next  door  to  the  baker's  that  supplied  the  American  army  with  bread, 
thinking  the  tobacco  would  be  secure  from  any  attack.     On  the  23(1 
September  I  received  advice  that  the  balcony  and  doors  had  been 
broken  and  forced  open,  and  the  Americans  had  taken  possession  of 
the  219  bales  of  tobacco  by  order  of  the  governor.     It  was  impossible 
for  me  to  lay  claim  to  the  tobacco  in  the  act,  as  hostilities  had  com- 
menced ;  besides,  trusting  to  the  honor  of  the  governor,  who,  in  a 
case  of  emergency,  made  use  of  property  that  did  not  belong  to  him, 
he  ought  to  be  disposed  to  make  me  an  indemnification  for  my  loss. 
On  the  13th  of  the  present  month,   after  the  army  commanded  by 
you  had  entered  the  city,  I  presented  myself  to  Col.  Childs  and 
informed  him  that  the  bales  of  tobacco  had  been  used  lor  fortifications 
and  had  been  wet ;  that  they  were  rendered  perfectly  unsalable,  to 
which  the  governor  answered  by  his  secretary  that  he  would  order 
them  to  be  taken  care  of.     On  the  14th  I  returned  to  lay  claim  for 
the  damages  that  these  bales  had  suffered,  and  the  answer  that  I  re- 
ceived was  not  very  satisfactory.     The  same  day  I  went  to  San  Jose, 
and  found  the  doors  of  the  warehouse  open  in  which  the  tobacco  was 
deposited.     I  immediately  returned  to  the  house  of  the  governor,  and 
as  I  did  not  find  him  at  home  I  requested  the  secretary  to  permit  me 
to  put  a  padlock  on  the  door,  and  allow  me  to  collect  the  bales  that 
were  in  tne  yard  that  had  served  for  fortifications.     The  secretary 
accompanied  me  immediately  to  San  Jose  and  ordered  the  officer  of 
the  guard  to  put  a  sentinel  at  the  door  of  the  warehouse,  and  that  he 
would  inform  the  governor  of  the  circumstance.    The  next  day,  15th 
of  this  month,  I  again  returned  to  the  governor's  house  and  told  the 
secretary  that  I  had  come  to  put  on  the  padlock,  and  requested  him  to 
give  me  an  order  to  permit  me  to  do  so,  when  the  secretary  assured 
me  it  was  useless  ;  that  the  governor  had  siven  an  order  that  the 
bales  that  were  in  the  yard  should  be  taken  care  of,  and  that  the 
doors  had  been  nailed  up.     I  then  went  to  San  Jose  and  found  that  it 
was  as  he  had  stated.     Being  at  rest  on  this  point,  I  went  to  seek  a 
proper  place  in  the  city  in  which  I  could  deposit  the  bales  ;  and  hav- 
ing found  one  on  the  19th  instant  I  went  to  the  house  of  the  governor 
in  order  to  inform  him  of  my  wish  to  remove  the  tobacco  to  another 
place ;   but  what  was  my  surprise  when  I  saw  bills  posted  at  the 
different  corners  of  the  street  advertising  for  sale  the  tobacco  that  was 
in  San  Jose.    I  immediately  made  a  representation  to  the  secretary, 
not  being  able  to  do  so  personally  to  the  governor,  as  I  am  perfectly 
ignorant  of  the  English  language,  telling  him  that  I  could  not  in  any 
way  permit  the  sale  to  take  place,  and  presented  to  the  secretary  the 
documents  which  proved  the  tobacco  to  be  my  property,  when  the 
secretary  answered  that  it  was  too  late,  and  that  all  the  tobacco  had 
been  sold  by  order  of  the  governor ;  and  that  700  bales  had  been 
bought  by  Mr.  Weshe  and  600  bales  by  a  person  that  he  did  not 
know ;  but  the  governor  would  give  me  a  certificate,  signed  al  o  by 
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the  quartermaster,  in  which  he  would  manifest  that  he  had  ordered 
the  sale  of  the  tobacco,  in  order  to  procure  funds  to  supply  the  urgent 
necessities  of  the  army  ;  and  that  the  amount  of  the  certificate  would 
be  be  paid  me  in  Mexico.  I  then  said  that  1  should  like  to  see  the 
governor  immediately  on  the  subject,  when  the  secretary  observed 
that  it  was  impossible ;  that  he  would  speak  to  him  himself,  and 
would  be  answerable  of  the  result.  I  felt  some  consolation  by  these 
assurances  of  the  secretary,  but  went  to  see  hiui  every  day  on  the 
business,  amd  on  each  visit  received  new  promises. 

At  last,  being  convinced  that  the  secretary  only  [wished  to  gain 
time  in  order  to  make  money  on  the  tobacco,  which  he  did  on  the  sale 
of  the  500  bales  that  were  sold  on  the  20th  to  Don  Alexo  Port,  on 
which  sale  he  gained  one  thousand  dollars.  I  therefore  employed 
another  person  to  speak  to  the  governor  on  the  subject,  and  ask  him 
for  the  certificate  which  the  secretary  had  promised  me.  This  was 
on  the  morning  of  the  26th.  The  governor  expressed  to  be  greatly 
surprised,  and  said  that  he  was  ignorant  of  the  whole  afiair.  The 
governor  having  entirely  forgot  the  promises  which  he  made  when  I 
was  presented  to  him  by  Mr.  Hargous,  he  had  also  forgotten  the  claim 
which  I  made  to  him  on  the  13th  and  14th  of  this  month.  It  is  na- 
tural to  suppose  that  when  I  laid  claim  to  the  tobacco  that  I  presented 
documents  to  support  it,  and  the  governor  again  repeated  that  he 
knew  nothing  relative  to  the  business  of  which  I  spoke,  but  that  I 
could  receive  the  tobacco  that  still  remained  on  hand.  I  then  observed 
to  the  governor  that  I  thought  it  just  that  the  600  bales  which  the 
quartermaster  had  sold  to  Don  Alexo  Port  should  also  be  returned, 
as  this  gentleman  had  only  paid  $3,000  on  account,  when  he  told  me 
that  he  had  nothing  to  do  with  the  business,  and  did  not  wish  me  to 
speak  to  him  again  on  the  subject,  but  that  I  could  come  to  an  under- 
standing with  the  quartermaster.  On  seeing  this  gentleman  he  in- 
formed me  that  he  could  do  nothing  in  the  business,  as  he  had  sold 
the  tobacco  by  order  of  Colonel  Childs,  but  that  I  could  make  appli- 
cation to  the  general,  which  I  now  do  in  the  most  respectful  manner, 
supplicating  him  that,  having  proved  the  facts  here  manifested,  that 
he  will  order  the  500  bales  of  tobacco  sold  to  Port  to  be  returned,  as 
it  is  not  just  to  suppose  that  the  army  of  the  United  States  would  sell 
the  same  article  twice  and  receive  money  for  it ;  and  according  to  the 
laws  of  trade  the  first  sale  is  always  valid.  Neither  is  it  just  that  I^ 
the  deponent,  should  lose  the  enormous  quantity  of  1,260  bales  of 
tobacco,  when  at  least  the  half  of  them  had  served  as  fortifications. 
Beturning  me  the  500  bales  that  were  sold  to  Don  A.  Port,  there  will 
remain  766  bales  that  were  used  as  fortifications,  and  which  have  been 
sold  to  the  soldiers  of  the  army  by  permission  of  tlie  governor  ;  lor 
these  the  deponent  will  be  satisfied  by  receiving  a  certificate,  manifest- 
ing that  these  have  been  taken  for  the  use  of  said  army  of  the  United 
States. 

The  governor  alleges  that  when  he  made  use  of  said  tobacco  he 
believed  it  to  be  the  property  of  the  United  States,  as  he  had  seen  no 
document  to  prove  that  it  had  been  sold.  But  the  governor  could 
have  no  motive  to  think  that  the  tobacco  belonged  to  the  United  States ; 
but  if  the  tobacco  had  actually  been  the  property  of  the  United  States, 
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it  is  natural  to  suppose  that  Captain  Allen,  preyious  to  his  marcliing 
to  Mexico,  would  have  advised  his  successor  of  the  circumstance;  but, 
on  the  contrary,  I  was  presented  personally  to  the  governor  as  the 
owner  of  the  tobacco,  and  acknowledged  as  such.  The  governor  also 
says  that  he  had  no  knowledge  of  the  documents  which  proved  me  to 
be  the  owner  of  the  tobacco  until  the  26th;  but  the  Governor  should 
certainly  suppose  that  when  I  laid  claim  to  the  tobacco  on  the  13th 
and  14th  of  the  present  month,  that  I  should  not  have  done  so  if  I 
had  not  documents  to  prove  that  the  tobacco  was  actually  my  honafde 
property.  It  is  also  very  strange  to  suppose  that  when  I  laid  claim 
to  property  which  the  governor  supposed  to  belong  to  the  United 
States,  that  he  did  not  ask  by  what  right  I  laid  claim  to  the  tobacco. 
Besides,  the  governor  must  know  that  I  am  totally  ignorant  of  the 
English  language,  and  was  therefore  obliged  to  apply  personally  to 
his  secretary,  who  should  possess  the  unlimited  confidence  of  the 
governor,  particularly  so,  as  the  name  of  his  secretary  was  affixed  to 
various  documents  that  were  published  by  the  governor.  Consequently 
I  cannot  but  think  that  the  governor  is  morally  responsible  for  the 
abuse  of  confidence  placed  in  his  secretary,  more  particularly  as  he 
was  the  person  to  whom  every  person  who  did  not  understand  the 
English  language  were  forced  to  apply,  when  they  had  any  application 
to  make  to  the  governor. 

Not  wishing  to  intrude  further  on  the  time  of  the  general,  I  make 
one  more  observation :  that  the  governor,  having  considered  it  just 
that  I  should  take  possession  of  the  bales  of  tobacco  that  were  still 
remaining  in  San  Jose,  I  also  consider  it  just  that  the  500  bales  that 
were  sold  to  Don  Alexo  Port  should  also  be  returned  to  me. 

I  have  the  honor  to  be,  general,  your  obedient  and  most  humble 

BN.  JUAN  DOMERCQ. 
Brigadier  General  T.  Lane,  &c.,  &o. 


B. 

On  the  16th  October,  1847,  was  advertised  for  sale  by  the  quarter- 
master at  St.  Joseph,  in  the  city  of  Puebla,  Mexico,  by  the  order  of 
the  governor  of  said  city,  a  lot  of  500  bales  of  tobacco  on  the  19th  of 
said  month,  at  public  sale.  Captain  Charles  B.  Webster,  quarter- 
master of  said  city,  sold  me  the  above  500  bales  of  tobacco  at  twenty- 
four  dollars  per  bale,  and  delivered  to  me  the  same  tobacco  on  the  21st, 
22d,  and  23a  of  the  above  mentioned  month,  of  which  I  paid  him  the 
sum  of  twelve  thousand  dollars  for  the  said  tobacco. 

J.  A.  Port,  purchaser  of  said  tobacco,  sold  the  above-mentioned 
tobacco  to  Mr.  John  Abadie,  on  the  27th  of  October,  1847. 

I  received  on  the  30th  of  October,  1847,  a  letter  from  Quartermas- 
ter Charles  B.  Webster,  informing  me  to  suspend  the  sale  of  the  said 
tobacco  for  the  present ;  of  which,  on  the  receipt  of  the  same,  I 
answered  to  the  quartermaster  on  the  Slst  of  October,  that  I  had 
sold  the  above-mentioned  600  bales  of  tobacco  on  the  27th  of  the  same 
month. 
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The  above  mentioned  tobacco  that  I  purchased  from  Quartermaster 
Chas.  B.  Webster,  was  captured  from  the  Mexican  government  hj 
the  Americans,  which  I  can  prove  by  these  witnesses  that  are  here 
present. 

Please  the  President  to  let  me  remark  to  the  court  that  when  sales 
are  made  publicly,  there  are  no  sales  more  legal  than  them. 

The  person  claiming  the  above  mentioned  tobacco  was  in  this  city 
at  the  time  it  was  advertised  for  sale  by  the  quastermaster  of  this  city, 
and  did  not  claim  the  same  until  some  time  after  the  sale  was  effected, 
and  which  proves  that  the  said  person  claiming  the  tobacco  offered  to 
purchase  the  said  tobacco  after  the  sale  had  been  effected,  and  it  is 
natural  that  no  one  will  buy  his  own  property. 

I  hope  that  through  the  justice  of  tl^e  court,  they  will  please  take 
into  consideration  all  of  which  expose,  as  much  for  the  revenues  of  the 
goyemment,  the  rights,  of  the  people,  as  the  dignity  of  the  acts  of  the 
representatives  of  the  United  States  of  America. 

J.  A.  PORT. 

FusBLA^  Mexico,  Navemher  18,  184T. 

I  do  solemnly  swear  that  all  the  above  is  the  truth,  and  nothing  but 
the  truth. 
P.  S. — ^The  Crourt  will  please  excuse  us  if  there  are  any  errors. 

P.  8. — I  furthermore  state  that  no  objection  was  made  at  the  time 
of  the  sale,  or  before  the  sale,  of  the  said  600  bales  of  tobacco  by  John 
Domercq,  who  lays  claims  to  said  tobacco. 

J.  A.  PORT. 


Fort  McHenrt,  Maryland, 

February  23,  1849. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  oommu-^ 
nication  of  the  22d  instant,  in  relation  to  Mr.  Port's  claim  for  dama- 
ges  on  account  of  a  quantity  of  tobacco  purchased  by  him  for  a  Mr. 
Wingierski,  at  Puebla^  in  October  or  November,  1847. 

In  my  opinion  Mr.  Port  has  no  claim  on  the  United  States  on  ao- 
oovmt  of  this  tobacco.    His  claim  was  carefully  examined  by  an  Intel* 

Silent  board  of  volunteer  officers,  lawyers  by  profession,  and  rejected^ 
y  evidence  is  given  at  large  in  their  proceedings,  and  covers  the 
whole  ground,  and  I  beg  leave  reapectfully  to  refer  you  to  those  pro«- 
oeedings  for  the  merits  of  the  case. 

Mr.  Port  appealed  from  the  decision  of  the  board  to  Major  General 
Soott,  and  then  to  Major  General  Butler ;  the  latter,  I  am  told,  after 
examining  the  evidence  of  the  case,  was  satisfied  that  Mr.  Port  had 
no  jast  claim  on  the  United  States. 

1  do  not  now  recapitulate  the  facts  in  this  case,  as  I  have  not  the 
proceedings  of  the  board  to  refer  to.  When  I  gave  my  testimony^  all 
the  particulars  were  fresh  in  my  memory.  Wingierski  was  my  sec- 
retwy  and  interpreter;  he  knew  full  well  that  the  tobacco  did  not  be- 
long to  the  United  States,  for  Domercq  had  told  him  so,  and  wished 
to  see  me  on  the  flubject,  but  was  refused  admission  by  Wingierski^ 
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under  the  plea  that  I  was  engaged.  Mr.  Port  must  have  known  that 
this  tobacco  had  been  sold  but  a  few  months  before ;  he  must  have 
known  that  all  the  tobacco  in  Pnebla  had  been  seized  by  General 
Worth,  and  publicly  sold.  It  is  not  at  all  probable  that  one  thousand 
or  one  thousand  five  hundred  bales  of  tooacco  could  have  been  in 
Puebla  in  the  possession  of  Mexicans  and  Mr.  Port  not  know  it,  and 
he  a  tobacco  dealer. 
I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

THOMAS  CHILDS, 
Brevet  Brigadi^  Oenerai  United  States  Army. 

Hon.  the  Bbcrbiabt  of  Wab. 


Hbabquabtbrs  Depabtmbnt  of  Puebla, 

Fueblay  February  23,  1848. 

Sir  :  I  received  your  communication  of  the  19th  of  January  last 
only  yesterday,  together  with  Mr.  Port's  appeal  to  the  general-in- 
chief,  as  to  certain  damages  he  has  sustained  by  the  fraudulent  pur- 
chase of  tobacco.  I  have  only  to  observe,  in  answer  to  this  appeal  to 
the  general-in-chief,  in  addition  to  my  testimony  before  the  court  of 
inquiry,  that  the  assertion  of  Mr.  Port,  that  Mr.  Hargous,  on  the  6th 
of  August,  presented  to  me  as  his  agent,  Mr.  Domercq,  that  I  might 
recognize  him  as  the  owner  of  the  tobacco,  and  protect  him  in  his 
rights  over  the  same,  etc.  ;  that  on  the  5th  of  August  I  was  not  gov- 
ernor^ neither  did  Mr.  Hargous  at  that  time,  or  any  other  time,  pre- 
flent  Mr.  Domercq  to  me,  to  my  recollection,  and  that  my  testimony 
before  the  court  presents  a  true  statement  of  all  the  circumstances,  so 
&r  as  I  am  concerned,  in  regard  to  this  tobacco.  I  never  gave  the 
safeguard  spoken  of  to  my  knowledge.  As  to  the  composition  of  the 
court  being  changed  at  nly  suggestion,  it  is  false  in  every  particular.  I 
knew  not  who  composed  the  court  of  inquiry  until  summoned  before 
them  to  give  my  testimony.  That  I  am  even  convinced  that  both  my 
eecretary  and  Mr.  Port  knew  that  this  tobacco  had  been  sold  by  Cap- 
tain Allen,  and  that  the  fact  was  kept  from  me  for  fraudulent  pur- 
poses, and  finally  hastened,  in  my  opinion,  the  death  of  Mr.  Win- 
Eierski,  when  he  found  out  that  the  facts  of  the  case  had  oome  to  my 
nowledge  from  other  sources  ;  therefore,  I  do  not  consider  Port  en- 
titled to  damages.  With  these  observations,  I  transcribe  my  testi- 
mony as  given  before  the  court  of  inquiry,  and  return  the  appeal  to 
the  general-in-chief . 

^ ^Colonel  Thomas  Childs,  civil  and  military  governor  of  the  depart- 
ment of  Puebla,  beine  first  sworn,  was  desired  by  the  court  to  state 
all  within  his  knowledge  relative  to  the  matter  before  the  court,  and 
answered  as  follows: 

'^  The  first  knowledge  witness  had  of  any  tobacco  being  in  San  Jose^ 
was  derived  from  information  submitted  to  him  by  Captain  Webster, 
depot  quartermaster,  some  ten  or  fifteen  days  after  the  army  had  left 
for  the  city  of  Mexico ;  there  was  at  that  time,  no  money  in  the  quar- 
termaster's or  any  other  department  here.  Supposing  the  tobacco  to  be 
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the  property  of  the  United  States,  witness  directed  the  quartermaster 
to  sell  the  same.   In  consequence  of  the  position  of  affairs  at  the  time, 
no  purchaser  could  he  found  for  a  single  pound.    During  the  siege,  his 
secretary  and  his  interpreter,  Mr.  Wingierski,  informed  witness  that 
a  quantity  of  tohacco  was  deposited  in  a  building  one  square  beyond 
the  position  occupied  hy  the  Americans.     Witness  immediately  or- 
dered out  a  guard,  seized  the  tobacco,  and  used  it  for  fortifications 
along  his  chain  of  sentinels ;  the  number  of  bales  was  135,  or  236, 
witness  does  not  recollect  which.  The  siege  being  raised,  Mr.  Domercq 
(witness  thinks  the  day  the  siege  was  raised)  called  upon  the  witness 
at  his  office,  and,  through  his  secretary  and  interpreter,  stated  (as  it 
was  interpreted  to  witness)  that  Mr.  Hargous  was  the  agent  for  the 
tobacco  ;  knowing  that  Mr.  Hargous  had  been  an  agent  for  the  United 
States,  in  many  transactions,  witness  supposed  him  to  be  merely  the 
agent  for  the  government  for  the  sale  of  tobacco  captured  by  General 
Worth,  and  that  this  was  the  tobacco  remaining  onhand^  and  replied 
that  it  was  all  yery  right  if  Mr.  Hargous  was  tne  agent ;  whereupon 
Mr.  Domercq  withdrew.     Witness  has  reason  to  believe  that  the  sec- 
retary and  interpreter  falsely  interpreted  the  representations  made  on 
yarioufl  occasions  by  Domercq,  and  that  he  1<ook  means  to  prevent 
Domercq  from  seeing  witness  by  evasive  answers ;  witness  was  not 
aware  of  any  sale  made  by  Domercq,  but  supposed  the  tobacco  gov- 
ernmental property,  until  after  it  was  advertised  for  sale,  when  a 
third   party  (a  friend  of  Mr.  Domercq)  called  on  witness  and  ex- 
hibited bills  of  sale,  which  satisfied  him  that  it  was  not  government 
property.   Witness  immediately  sent  orders  by  the  third  party  to  stop 
the  sale.    He  had  been  previously  told  by  the  secretary  and  inter- 
preter, when  he  asked  how  it  was  that  the  tobacco  was  to  be  sold, 
that  it  was  then  too  late;  that  the  tobacco  was  advertised  for  sale, 
and  that  his  remedy  must  be  against  the  United  States.     It  was 
after   this  that   the  third  party  '^called  on  the  witness    and  ex- 
hibited bills  of  sale.     Witness  is  of  opinion  that  the  present  claim- 
ant (Port)  was  in  collusion  with  the  secretary  and  interpreter  in 
the  tobacco  purchase^  and  that  both  Port  and  the  secretary  and  inter- 
preter have  oeen  engaged  in  a  nefarious  attempt  to  speculate  on  the 
tobacco  to  the  injury  of  the  former  purchaser,  Domercq.     His  reason 
for  this  opinion  is,  that  so  large  a  quantity  of  tobacco  could  not  have 
been  sold  in  Puebla  without  the  fact  being  known  to  all  the  tobacco 
dealers ;  the  secretary  and  interpreter  died  subsequently  to  the  sale 
made  by  the  quartermaster;  has  every  reason  to  believe  that  the 
secretary  and  interpreter  were  to  receive  two  dollard  ($2)  per  bale  from 
the  last  purchaser,  (Port,)  and  has  been  informed  that  one  thousand 
dollars  (|1,000)  was  due  to  the  estate  of  Wingierski  by  Port,  which 
witness  has  not  yet  collected,  as  he  has  been  waiting  the  issue  of  the 
matter  now  pending  before  the  court.     Witness  has  no  positive  knowl- 
edge that  Port  was  cognizant  of  the  original  sale;  submits  two  papers 
from  General  Worth  (doc.  0  and  D)  received  by  him  since  the  last  sale. 
Since  the  death  of  Wingierski  many  circumstances  have  come  to  the 
knowledge  of  witness  which  induce  him  to  believe  Wingierski  to  have 
been  capable  of  almost  any  dishonest  act ;  has  discovered  that  on  a 
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number  of  occasions  false  interpretations  have  been  made  of  communi- 
cations bad  between  bimself  and  otber  parties." 

Cross-examined  by  claimant^  Port. 

Question.  Did  you  not  come  to  the  quartel  on  the  23d  of  October , 
the  day  the  delivery  of  the  tobacco  to  me  took  place  ? 

Answer.  Does  not  recollect  having  been  in  the  quartel  since  the 
siege  was  raised ;  never  to  his  recollection  saw  Port  before  the  present 
time ;  knew  that  the  tobacco  was  in  San  Jose ;  never  knew  the  par- 
ticular building  in  which  it  was  stored ;  had  no  control  over  it  fur- 
ther than  the  orders  given  to  the  quartermaster,  as  already  stated. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

THOMAS  CHILD8, 
Cdond  U.  S.  A,,  Commanding  Department  of  Puebla, 

Lieutenant  Colonel  E.  A.  Hitchcock^ 

Acting  Inspector  Oeneralf  Head  Quarters  of  the  Armt/y  Mexico. 


City  of  Washington,  February  25,  1849. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  22d  instant,  requesting  me  to  report  the  circumstances  connected 
-with  the  claim  of  Mr.  Port. 

I  have  been  unable  to  find  the  order  of  Governor  Ohilds,  or  the  ad- 
vertisement of  the  sale  of  tobacco.  My  impression  is  that  they  were 
furnished  to  a  court  or  board  of  officers,  that  convened  at  Puebla, 
Mexico,  by  order  of  General  Lane,  on  the  17th  day  of  November, 
1847. 

In  accordance  with  the  order  of  Governor  Childs,  I  advertised  the 
tobacco  for  sale  by  causing  notices  of  the  same  to  be 'affixed  in  the 
most  public  places  of  the  city,  in  Spanish  and  English.     On  the  day 

Srevious  to  the  one  on  which  it  was  advertised  to  be  sold  at  auction, 
[r.  Wingierski,  then  secretary  to  the  civil  and  military  governor. 
Colonel  Childs  came  to  me  and  stated  that  he  wished  to  purchase  the 
tobacco  and  would  give  $22  per  bale  for  it.  I  declined,  however,  telling 
him  that,  if  not  offered  more  for  it  on  the  morrow,  he  could  have  it  at 
that  price.  On  the  day  of  the  sale^  no  purchaser  appeared  except  Mr. 
Port,  who  offered  me  |24  per  bale,  which  I  accepted.  The  money 
was  paid  by  Mr.  Port,  and  the  tobacco  (500  bales,)  (felivered  to  him. 

Shortly  after  this  sale,  Mr.  Domercq  called  on  Colonel  Childs  with 
papers  showing  that  he  was  the  owner  of  the  tobacco.  Colonel  Childs 
re^rred  him  to  me,  requesting  me  to  examine  into  Domercq's  claim, 
and,  if  satisfied  that  he  was  the  owner  of  the  tobacco,  to  call  upon  Mr. 
Port  to  re-deliver  the  tobacco  to  me,  that  I  might  put  Mr.  Domeroq^ 
in  possession.  I  wrote  immediately  to  Port,who  informed  me  that  he 
haa  sold  the  tobacco  to  Mr.  Jean  Abadie. 

Under  these  circumstances,  and  with  the  advice  of  General  Lane 

and  Colonel  Childs,  I  endeavored  to  effect  a  compromise  between  the 

parties.    Failing  in  this,  I  suggested  to  General  Lane  the  propriety 

of  calling  a  court  to  decide  on  the  conflictinff  claims  of  the  parties. 

That  court  decided  that  Domercq  was  the  rightful  owner,  and  that 
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the  tobacco  should  be  re-deliyered  to  him.  That  the  quartermaster^ 
Captain  Webster,  should  pay  back  to  Port  the  $12,000,  take  the 
tobacco,  and  put  Domercq  in  possession. 

General  Lane  approTcd  the  proceedings,  and  ordered  me  to  carrj* 
them  into  effect. 

This  is  a  brief  statement  of  the  fact  as  known  to  me. 
1  haye  the  honor  to  be,  with  high  respect, 

Your  obedient  servant, 

CHARLES  E.  WEBSTER. 
Hon.  W.  L.  Mabct, 

Secretary  of  War. 


Hbadquabtbbs,  Akkt  of  Mbxico, 

Mexico,  March  7,  1848. 

Sib  :  In  the  course  of  business,  my  attention  has  just  been  called  to 
a  complaint  of  S.  P.  Port  &  Co.,  made  through  the  French  minister 
at  Washington,  and  forwarded  by  you,  respecting  a  sale  of  tobacco, 
seized  by  Major  Gkneral  Worth  at  Puebla. 

Colonel  Childs  the  commander  at  that  place,  has  been  ordered  to 
report  direct  to  the  War  Department  the  nature  and  history  of  the  case. 
I  have  refused,  as  did  Major  General  Scott,  to  interfere  with  the  deci- 
sion of  the  court  of  inquiry  in  the  matter,  believing  that  the  complain- 
ants have  been  allowed  the  fairest  opportunity  to  substantiate  their 
claims,  if  just. 

In  this  connexion  I  beg  leave  to  remark,  that  the  fraudulent  claims 
And  attempts  to  recover  Mexican  property  on  pretext  of  neutral  owner- 
ship, have  been  almost  innumerable,  and  usually  as  baseless  as  they 
are  boldly  urged. 

A  copy  of  instructions  to  Colonel  Childs  on  the  subject  is  herewith 
enclosed. 

I  have  the  honor  to  remain,  with  high  respect. 

Your  obedient  servant, 

W.  0.  BUTLER. 
Hon.  W.  L.  Marct, 

Secretary  cf  War. 


Hbadquartebs,  Army  of  Mexico, 

Mexico,  March  7,  1848. 

Sib  :  I  am  directed  to  enclose  you  additional  papers  received  here, 
respecting  a  tobacco  case  decided  by  Brigadier  General  Lane,  in  Puebla, 
November  20,  1847. 

Other  papers  relating  to  the  same  case  have  been  returned  through 
you  with  the  remark,  that  the  decision  made  as  above  was  final,  as  fa 
as  the  military  authority  was  concerned. 

An  appeal  has  been  forwarded  through  the  French  minister  at 
Washington  and  the  War  Department. 

The  details  of  the  case  are  not  well  understood  here  ;  Major  Gene- 
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rals  Scott  and  Butler  having  successively  refused  to  go  into  the  case 
after  the  decision  of  the  court  of  inquiry  and  the  commanding  officer  at 
Puebla. 

Major  General  Butler  desires  you,  therefore,  to  report  the  history 
of  the  case  directly  to  the  War  Department,  keeping  in  reserve  the 
documents  necessary  to  its  understanding,  shoula  they  be  called  for. 
The  records  of  the  court  of  inquiry  are  believed  to  be  among  your 
archives  ;  a  copy  of  the  finding  ana  order  in  the  case  will,  it  is  pre- 
sumed, suffice  for  the  War  Department. 

Very  respectfully,  your  obedient  servant, 

GEORGE  W.  LAY, 
Lieutenant  and  Acting  Deputy  Commissary. 
Colonel  CmiiDS, 

Commandant  of  Puebla. 


HflADQUABTEBS,  DSPARTBIENT  PUEBLA, 

[Orders  No.  11.]  Puehla,  May  9, 1848. 

A  board  of  officers,  to  consist  of  Major  W.  W.  Morris,  4th  artil- 
lery. Captain  H.  L.  Eendrick,  2d  artillery,  and  Captain  C.  S.  Wight, 
Illinois  volunteers,  will  assemble  at  the  palace  at  10  o'clock  to-morrow 
for  the  purpose  of  inquiring  into  and  reporting  the  facts  connected 
with  the  seizure  of  a  certain  lot  of  tobacco  claimed  by  Don  Jnan 
Domercq,  a  Spanish  resident  of  this  city. 

The  board,  in  addition  to  reporting  the  amount  of  tobacco  lost  or 
rendered  useless  in  consequence  of  said  seizure,  is  required  to  state 
what,  in  its  opinion,  would  be  a  fair  price  for  the  quantity  thus  lost 
to  the  claimant,  and  if  practicable  it  will  ascertain  the  price  contracted 
by  the  Mexican  to  be  paid  to  the  planters. 

Captain  Wight  will  record  the  proceedings  of  the  board. 

By  order  of  Colonel  Gorman : 

0.  F.  WYNSHIP,  A.  A.  O. 

W.  Spencer,  A.  A.  O. 

The  board  met  pursuant  to  the  foregoing  order :  Present,  Major  W. 
W.  Morris,  4th  artillery,  president;  Captain  H.  L.  Eendrick,  2d  ar- 
tillery. Captain  C.  S.  Wight,  2d  Illinois  volunteers,  recorder. 

The  board  was  unable  to  proceed  to  business  in  consequence  of  the 
absence  of  the  claimant  and  his  witnesses.  The  board  therefore  in- 
structed the  recorder  to  notify  the  former  and  summon  the  latter  to 
appear  before  it  on  the  succeeding  day  at  10  o'clock  a.  m. 

The  board  then  adjourned  to  meet  to-morrow  at  10  o'clock  a.  m. 

Second  day.  May  11.  The  board  met  pursuant  to  adjournment. 
Present,  Major  W.  W.  Morris,  4th  artillery,  president;  Captain  H, 
L.  Kendrick,  2d  artillery,  Captain  C.  S.  Wight,  2d  Illinois  volunteers, 
recorder. 

The  proceedings  of  the  board  yesterday  were  read  by  the  recorder  and 
approved  by  the  board,  and  the  following  order  was  read  and  recorded 
as  a  part  of  the  order  organizing  the  board  : 
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"Office  op  thb  Civil  akd  Military  Govbrnmbnt, 

''PuMa,  Mexico,  May  10,  1848. 

''It  is  ordered  that  0.  8.  Wight,  2d  Illinois  Yolnnteers,  be,  and  he 
is  hereby,  authorized  as  recorder  of  a  board  of  officers  ordered  and 
conTened  at  the  palace  to  inqnire  into  and  report  upon  the  loss,  and 
amonnt  of  damage  arising  therefrom,  of  a  quantity  of  tobacco  used 
bj  Oolonel  Childs  for  defence  daring  the  siege  of  Paebla,  to  adminis- 
ter all  oaths  necessary  in  the  course  of  the  investigation. 

"  Witness  my  hand  and  signature  as  civil  and  military  governor  of 
of  the  State  of  Puebla. 

'*W.  A.  GORMAN, 
'^Gohnd  and  Civil  and  Military  Oovemcr.** 

Attest:  D.  SHADLER,  Secretary. 

The  board  then  adjourned  to  hold  its  sessions  at  the  quarters  of  the 
president. 

Upon  assembling,  Senor  Manuel  Miranda,  the  Spanish  vice  consul 
resident  in  this  city,  and  the  attorney  and  agent  for  the  claimant,  Don 
Juan  Domercq,  was  asked  by  the  recorder  if  he  had  any  objections 
either  to  the  members  of  the  boarder  the  mode  of  investigation,  and 
was  interrogated  by  the  president  if  he  had  any  documentary  evidence 
to  exhibit  which  had  not  already  been  submitted  to  it.  To  all  of  which 
he  replied  in  the  negative.  Whereupon,  William  Spencer  was  called 
and  sworn  as  an  interpreter,  to  well,  truly,  and  faithfully  interpret 
to  the  witnesses  all  questions  propounded  by  the  board,  and  the 
answers  of  the  witnesses  thereto. 

Seiior  Joaquin  Matemiinto  was  then  called,  who,  having  previously 
been  sworn  on  the  cross  by  the  recorder,  through  the  interpreter,  states 
to  the  board,  in  the  Spanish  language,  which  is  tranblated  to  the  board 
by  the  interpreter,  as  follows : 

I  was  present  when  Mr.  Hargous  sold  2,081  bales  of  tobacco  to 
Domercq.  This  was,  I  think,  in  June  last,  and  at  the  Diligence 
hotel  in  this  city. 

I  visited  CJolonel  Ohilds  frequently  with  Domercq  in  June,  August, 
and  November,  1847,  in  reference  to  a  deficiency  of  1326  bales  of 
tobacco. 

I  was  present  when  219  bales  of  tobacco  were  stored  in  a  house  ad- 
joining tne  quarters  of  Colonel  Childs ;  this  was  between  the  13th  and 
18th  of  August,  1847,  near  San  Jose.  Some  time  in  October,  I  think 
about  the  20th,  Mr.  Domercq  and  myself  visited  the  house,  and  the 
windows  had  been  broken  open  and  the  tobacco  taken  out.  In  August^ 
1847,  I  accompanied  Mr.  Domercq  to  the  quartel  and  this  city, 
and  there  deposited  1325  bales  of  tobacco  for  safe  keeping,  in  the  pre- 
sence of  several  American  officers.  In  November,  1847,  Captain 
Webster,  quartermaster  of  the  United  States  army,  delivers  to 
me  for  Domercq  284  bales  of  the  lot  of  tobacco  deposited  in  the 
quartel  in  August,  1847.  A  short  time  afterwards  Captain  Webster, 
quartermaster  United  States  army,  delivered  to  me  for  Domercq  37 
bales  more  of  the  same  tobacco,  and  about  the  same  time  Colonel 
Ohilds  sent  me  for  Domercq  two  bales  more.     General  Lane  also  de» 
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livered  to  me  for  Domercq  500  bales  more,  a  short  time  after  the  fight 
at  Tlascala.  Daring  the  latter  part  of  October,  1847,  I  saw 
American  soldiers  selling  tobacco  of  the  same  quality  as  that  deposited 
in  the  quartel  in  August,  1847-  At  the  time  of  the  loss  of  721  bales, 
Domercq  was  selling  the  same  quality  of  tobacco  at  from  |6  to  $7  per 
artjba,  I  know  this  because  I  was  present  when  sales  were  made.  I 
hare  no  pecuniary  interest  in  the  event  of  this  iavestigation.  I  acted 
as  the  friend  and  not  as  the  agent  of  Domercq  in  making  the  deposits 
of  tobacco  at  the  quartel.  I  know  that  the  tobacco  deposited  la  the 
quartel  and  in  the  house  adjoining  C!olonel  Childs's  quarters  was  pur- 
chased by  Domercq  of  Hargous  in  my  presence,  and  I  received  it  and 
brought  a  piece  of  it  down  to  the  quartel  for  safe  keeping;  537  of  the 
2,081  bales  of  this  tobacco  were  left  in  the  church  of  Cbmpanier  and 
other  places  in  this  city.  I  know  that  there  were  219  bales  in  the 
house  near  Col.  Childs's  quarters  in  San  Jose,  and  1,325  bales  in  the 
quartel,  because  I  was  told  so  by  those  that  counted  it  immediately 
after  it  was  deposited. 

Question  by  the  board.  Was  Hargous  the  owner  or  the  agent  of  the 
owner  of  the  tobacco  at  the  time  of  the  sale  of  2,081  bales  to  Domercq  ? 

Answer.  I  do  not  know. 

Question  by  the  board.  You  have  stated  that  219  bales  were  de* 
iK>sited  in  the  house  adjoining  the  quarters  of  Colonel  Childs ;  who 
had  charge  of  the  house  and  of  the  tobacco  after  it  was  deposited  in  it  ? 

Answer.  Domercq  rented  the  house  and  had  the  keys  of  it. 

Question  by  the  board.  Are  you  positive  that  the  house  in  which 
the  tobacco  was  stored  was  under  lock  and  key  ? 

Answer.  Yes  ;  I  saw  it  locked  up. 

Question  by  the  board.  Was  the  quartel  also  under  lock  and  key? 

Answer.  Yes  ;  I  saw  it  locked  up. 

Question  by  the  board.  Was  the  quartel  occupied  at  that  time;  and 
if  BO,  by  whom  ? 

Answer.  It  was  occupied  by  American  troops. 

Question  by  the  board.  Was  it  occupied  by  American  troops  during 
the  whole  time  the  tobacco  was  stored  in  it? 

Answer.  Yes ;  it  was  all  the  time. 

Question  by  the  board.  You  have  stated  that  600  bales  of  tobacco 
were  delivered  to  you  for  Domercq  by  General  Lane;  why  did  he  do 
this,  and  what  had  he  to  do  with  the  delivery  of  the  tobacco? 

Answer.  He  made  the  delivery;  I  know  not  what  he  had  to  do  with 
it,  or  why  he  did  so. 

Question  by  the  board.  Was  any  of  the  lot  of  2,081  bales  of  tobacco 
lost  or  destroyed,  except  that  deposited  in  the  quartel  and  in  the 
house  adjoining  to  Colonel  Childs'  quarters  ? 

Answer.  No ;  none. 

Question  by  the  board.  Do  you  know  anything  about  the  tobacco* 
previous  to  its  coming  into  the  possession  of  Mr.  Hargous  ? 

Answer.  I  do  not. 

Question  by  the  board.  What  is  the  weight  of  a  bale  of  tobacco; 
and  do  all  bales  weigh  the  same? 

Answer.  I  do  not  know. 

Question  by  the  board.  Are  you  sure  that  you  visited  Colonel  Childa 
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with  Domercq  in  June,  1847,  in  relation  to  a  deficiency  of  1,325  bales 
of  tobacco  ? 

Answer.  I  went  to  the  quartel,  but  not  for  the  purpose  of  seeing 
Colonel  Childs,  nor  did  I  see  him.  In  June,  1847, 1  deposited  1,644 
bales  of  tobacco  in  the  house  adjoining  Colonel  Childs's  quarters  and 
in  the  quarteL  I  went  to  the  quartel  again  in  August  to  see  if  there 
was  a  deficiency  in  the  amounts  of  tobacco  I  had  deposited  there,  and 
ascertained  that  there  was  not.  I  went  again  in  November  and  found 
a  large  deficiency. 

Question  by  the  board.  You  have  stated  that  between  the  13th  and 
18th  of  August,  1847,  you  depx)sited  1,544  bales  of  tobacco  in  and  near 
San  Jose ;  now  you  say  it  was  in  June,  1847.  How  do  you  explain  this 
diflcrepancy  in  your  testimony  ?  • 

Answer.  I  may  be  mistaken  both  as  to  dates  and  months. 

Question  by  the  board.  How  long  after  you  deposited  the  1,325  in 
the  quartel  was  it  that  you  deposited  the  219  bales  in  the  house  near 
San  Jose? 

Answer.  I  do  not  know. 

Question  by  the  board.  Did  you  not  mean  at  first  that  1,325  bales 
were  deposited  in  the  quartel  in  June,  1847,  and  219  bales  in  the  house 
near  San  Jose  in  August,  1847  ? 

Answer.  Yes.  I  also  desire  that  every  statement  of  mine  which 
does  not  correspond  with,  this  should  be  corrected,  as  it  must  have  re- 
sulted from  a  misconception  of  my  testimony. 

[The  board  having  no  further  interrogatories  to  put  the  witness  was 
relinquished  to  Don  Manual  Miranda,  the  agent  for  the  claimant,  who, 
having  no  questions  to  ask,  the  witness  was  dismissed  from  the  stand, 
and  Dr.  Schaeler  was  called,  who  after  being  duly  sworn,  says : 

When  General  Worth  entered  Puebla  in  May,  1847,  he  was  informed 
that  there  was  upwards  of  two  thousand  bales  of  tobacco  in  the  city, 
belonging  to  the  Mexican  government.  He  immediately  ordered  it  to 
be  seized  and  sold.  A  short  time  afterwards.  Captain  Allen,  of  the 
Quartermaster's  department,  United  States  army,  sold  it  at  public 
aaction,  and  Mr.  Hargous  became  the  purchaser.  Mr.  Hargous  sub- 
sequently sold  it  or  part  of  it  to  Don  Juan  Domercq.  Mr.  Domercq 
received  1,325  bales  at  the  quartel,  and  the  remainder  in  different  parts 
of  the  city.  A  short  time  after  the  army  left  for  the  city  of  Mexico, 
Don  J.  Domercq  removed  219  bales  of  this  tobacco  to  house  No.  6, 
in  the  2d  street  of  San  Jose.  About  a  fortnight  after  the  siege,  the 
Spanish  consul  came  to  me  and  requested  me  to  accompany  him  to 
Colonel  Childs  for  the  purpose  of  establishing  Domercq's  title  to  the 
tobacco.  Colonel  Childs  was  very  much  astonished  at  my  narration 
of  the  facts,  and  pronounced  them  very  different  from  the  representations 
that  had  been  made  to  him  by  Mr.  Wiugierski,  his  secretary.  Colonel 
Childs  also  stated  to  me  that  Mr.  Wingierski  had  informed  him  that 
the  lot  of  tobacco  in  No.  6  quartel  was  Mexican  property,  and  that, 
confiding  in  the  veracity  of  Wingierski's  statement,  he  had  accordingly 
ordered  upwards  of  200  bales  to  be  sold  by  Captain  Webster,  quarter- 
master United  States  army.  Colonel  Childs  at  the  same  time  desired 
me  to  accompany  Mr.  Domercq  to  Captain  Webster,  and  say  to  him,  in 
his  name,  to  stop  the  sales  of  the  tobacco,  and  to  deliver  all  on  hand 
to  Mr.  Domercq.    This  was  on  the  22d  of  October,  1847.    The  next 
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day  Domercq  reoeiyed  from  Captain  Webster,  quartermaster  United 
States  army,  284  bales  of  tobacco.  On  the  next  day  Domercq  received 
37  bales  more  from  the  same  officer,  and  on  the  next  day  Colonel 
Childs  sent  Domercq  2  bales  more.  Colonel  Childs  also  spoke  to  me  in 
relation  to  600  bales  more  which  had  been  purchased  by  Mr.  Wingi- 
erski  at  auction  for  $22  per  bale,  and  which  he  subsequently  sold  to  a 
Mr.  Port  for  $24  per  bale.  Afterwards  General  Lane  iDstmcted 
Captain  Webster,  quartermaster  United  States  army,  to  take  eight 
men  to  Mr.  Port's  house,  take  possession  of  the  500  bales  of  tobacco^  and 
deliver  it  to  Domercq,  all  of  which  was  done.  Tobacco  of  the  quality 
lost  by  Domercq  was  worth,  JDst  before  the  siege,  from  |6  to  $6  60 
per  aroba ;  an  arcba  is  25  pounds,  more  or  less. 

Bales  of  tobacco  were  used  6y  Col.  Childs  in  fortifying  the  quartel, 
constructing  parapets  upon  the  house-tops,  and  barricading  the 
streets.  American  soldiers  sold  tobacco  in  the  streets  of  this  city  after 
the  siege.  I  saw  many  bales  of  tobacco  in  the  yard  of  the  quartel  a 
few  days  after  the  siege,  exposed  to  the  action  of  the  elements.  This 
was  during  the  rainy  season. 

Mr.  Miranda,  Domercq's  attorney,  having  no  questions  to  pro- 
pound, the  board  adjourned  until  to-morrow  at  10  o'clock  a.  m. 

Third  Dat,  May  12. 

The  board  met  pursuant  to  adjournment.  Present,  Major  W.  W. 
Morris,  4th  artillery,  president ;  Captain  H.  L.  Kendrick,  2d  artil- 
lery ;  Captain  C.  S.  Wight,  2d  Illinois  volunteers,  recorder. 

The  proceedings  of  yesterday  were  read  by  the  recorder,  and  ap** 
proved  by  the  board. 

SeBor  Casto  BRBbTOR^  having  first  been  duly  sworn  upon  the  cross, 

says  as  follows,  through  the  sworn  interpreter,  Mr.  Spencer : 

Mr.  Hargous  told  Domercq  early  in  June,  at  the  time  of  the  sale 
of  the  tobacco  to  him,  that  1,325  bales  of  it  were  in  the  quartel  in  this 
city,  and  that  the  remainder  of  the  tobacco  was  in  the  church  of  San 
Augustine ;  two  hundred  and  nineteen  bales  of  tobacco  stored  in  the 
church  of  San  Augustine  were  removed  to  No.  6,  2d  street,  of  San 
Jose,  near  Col.  Childs's  quarters,  on  the  day  that  General  Twiggs  left 
Puebla  for  the  city  of  Mexico.  I  received  this  lot  of  tobacco  myself, 
and  deposited  it  in  the  house  No.  6. 

Shortly  after  the  siege,  I  accompanied  Domercq  to  the  quartel,  and 
found  but  284  of  the  1,326  bales  of  tobacco  that  had  been  deposited 
there.  Domercq  received  the  284  bales  at  that  time,  and  afterwards 
stored  it.  in  the  church  of  Companier.  A  few  days  afterwards,  Dom- 
ercq received  thirty-seven  bales  of  Captain  Webster,  and  two  of  Col. 
Childs  ;  and  early  in  November,  Domercq  received  five  hundred  bales 
of  Gen.  Lane,  which  had  been  sold  to  Port ;  which  still  left  a  defi- 
ciency of  seven  hundred  and  twenty-one  bales.  I  have  no  interest  in 
the  event  of  this  suit.  Domercq  told  me  in  183T,  that  he  was  born 
in  Spain,  of  French  parentage.  Tobacco  of  the  same  quality  as  that 
lost  by  Domercq  was  selling  before  the  siege  for  irom  |6  to  |7  per 
arcba.  Domercq  resides  in  the  city  of  Mexico;  house  No.  6,  2d  street 
of  San  Jose,  was  locked  up  after  the  tobacco  was  deposited  in  it,  and 
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Domercq  had  the  key.  In  the  latter  part  of  October,  I  accompanied 
Domercq  to  No,  6,  San  Jose,  and  found  the  door  broken  open  and  the 
tobacco  taken'  oat. 

Neither  the  board  nor  the  claimant,  through  his  agent,  Mr.  Miranda, 
haying  any  further  interrogations  to  put  to  the  witness,  he  was  dis- 
missed from  the  stand,  and  Senior  Francisco  Munoz  was  called,  who, 
having  been  previously  sworn  on  the  cross,  testifies  through  their 
sworn  interpreter,  Mr.  Spencer,  as  follows  : 

I  know  nothing  of  the  loss  of  the  tobacco,  except  from  the  repre- 
sentations of  Domercq  to  me.  I  believe  Domercq  to  be  a  Spanish  cit- 
zen,  because  I  have  seen  letters  from  his  family  in  Spain.  I  do  not 
know  the  price  stipulated  to  be  paid  by  the  Mexican  government  to  the 
planters. 

^  Question  by  the  board.  What  was  tobacco  selling  for  before  the 
siege,  in  this  city  ? 

Answer.  For  from  |6  to  $7  per  arcba. 

Question  by  the  board.  What  is  the  average  number  of  arobas  to 
the  bale? 

Answer.  Eight. 

JoHH  DE  Olma  was  then  called,  and  having  been  sworn  upon  the 
crofis,  testifies  as  follows,  through  the  sworn  interpreter  of  the  board: 

Early  in  June,  18479 1  saw  Hargous  deliver  to  Domercq,  at  the 
quartel,  what  he  represented  to  be  1,326  bales  of  tobacco.  In  August, 
1847, 1  saw  Domercq  deposit  a  large  number  of  bales  of  tobacco  in 
Ko.  6,  2d  street  of  San  Jose.    Sefiors  Brisbe  and  Nuierta  were  also 

{>re8ent  at  the  time.  As  soon  aiTthe  tobacco  was  deposited,  Domercq 
ocked  up  the  house,  and  took  possession  of  the  keys.  I  know  Dom- 
ercq to  be  a  Spanish  citizen,  because  I  have  seen  his  passports,  as  also 
his  letter  of  protection  of  the  date  of  1847.  I  dot  know  what  is  the 
price  the  Mexican  government  contracted  to  pay  the  planters  for 
tobacco. 

Neither  the  claimant  nor  the  board  having  any  other  interrogato- 
ries to  propound,  the  witness  was  dismissed,  and  Mr.  Wiluam  Spen- 
cer, the  interpreter  for  the  board,  after  being  duly  sworn,  says  : 

I  have  been  the  agent  and  interpreter  of  Captain  Webster,  quar- 
termaster United  States  army,  since  the  1st  of  August,  1847.  After 
the  siege  commenced,  I  was  ordered  by  Col.  Childs  to  break  open  the 
doors  of  the  quartel  and  house  No.  6,  2d  street  of  San  Jose,  and  to 
use  the  tobacco  in  them  in  constructing  breastworks,  &c.,  for  the 
defence  of  the  American  troops.  All  the  bales  in  both  houses  were 
turned  out,  and  used  during  the  siege  in  fortifying  the  house-tops  and 
barricading  the  streets.  This  was  during  the  rainy  season,  and  some 
ten  bales  were  destroyed  and  spoiled  by  exposure  to  the  sun  and  rain. 
When  the  siege  was  over,  the  tobacco  was  again  deposited  in  the 
quaitel.  I  put  locks  on  the  doors  of  the  quartel  at  three  different 
times,  and  the  doors  were  as  often  broken  open  and  tobacco  taken  out, 
aad  American  soldiers  were  frequently  confined  in  the  guard-house 
under  charges  for  stealing  it.  There  must  have  been  at  least  two  hun- 
dred bales  stolen  out  of  the  quartel  after  it  was  deposited  there  the 
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fiecond  time,  and  there  were  at  least  twenty  bales  spoiled  by  the  weather 
and  given  to  the  American  troops  daring  the  siege.  After  the  siege. 
Col.  Childs  instructed  Captain  Webster  to  advertise  the  tobacco  stored 
in  the  qnartel  for  sale,  and  I  wrote  the  advertisements  and  had  them 
put  upon  the  corners  of  the  streets.  Five  hundred  bales  of  the 
tobacco  was  sold  to  Wingierski,  at  |22  per  bale  ;  and  Wingierski 
shortly  afterwards  sold  it  to  Port  at  $24  per  bale.  I  delivered  the 
five  hundred  bales  to  Port  on  the  22d  of  October,  1847,  by  order  of 
Captain  Webster.  On  the  23d  day  of  October,  1847,  Colonel  Childs 
ordered  the  sale  of  the  tobacco  to  be  stopped  ;  and  on  the  25th  Octo- 
ber, 1847,  I  was  ordered  by  Col.  Childs,  through  Captain  Webster, 
to  deliver  to  Mr.  Domercq  the  remainder  of  the  tobacco  on  hand.  I 
accordingly  delivered  to  Mr.  Domercq  two  hundred  and  eighty-four 
bales  at  one  time,  and  thirty-seven  more  at  another  time,  and  I  had 
official  information  that  two  other  bales  were  also  delivered  to  Domercq 
by  Col.  Childs.  In  November,  1847, 1  went  with  a  detachment  of 
men  to  Port's  house,  under  order  from  Gen.  Lane,  and,  upon  being 
refused  the  keys,  burst  open  the  door  and  took  the  five  hundred  bales 
of  tobacco  sold  by  Wingierski  to  Port,  and  delivered  it  to  Domercq. 
The  bales  in  the  quartel  contained  in  equal  proportions  three  different 
qualities  of  tobacco,  and  was  worth  about  the  1st  August,  1847,  $6  per 
aroba  of  25  pounds.  I  heard  Wengierski  tell  Col.  Childs  that  the 
tobacco  in  the  quartel  and  house  No.  6^  2d  street  of  San  Jose,  and 
Mexican  property,  and  it  was  in  consequence  of  this  information  that 
it  was  afterwards  seized  by  order  of  Col.  Childs.  The  men  I  sent 
down  to  remove  the  tobacco  from  the  Calle  de  San  Jose,  shortly  after- 
wards returned  for  an  axe  to  burst  open  the  door.  Eight  arobas  to 
the  bale  was  the  average  of  the  bales  deposited  in  the  quartel. 

Neither  the  board  nor  Mr.  Mirandi,  the  agent  for  Domercq,  having 
any  further  questions  to  ask  the  witness,  he  was  dismissed  from  the 
stand. 

Mr.  Miranda  was  then  duly  sworn  upon  the  cross  by  the  recorder, 
through  the  interpreter,  and  the  following  questions  propounded  by 
the  board  and  answered  by  the  witness  through  the  sworn  interpreter 
of  the  board,  Mr,  W.  Spencer : 

Question  by  the  board.  Do  you  know  the  price  stipulated  by  the 
Mexican  government  to  be  paid  to  the  planters  for  tobacco  ?  If  so 
state  it. 

Answer.  I  do  not  know. 

The  witness  having  nothing  further  to  say,  and  the  board  having 
no  other  questions  to  ask,  the  witness  was  dismissed. 

The  board  then  asked  Mr.  Domercq's  agent,  Mr.  Miranda,  if  he  had 
any  other  witness  to  produce,  or  any  additional  documentary  testimony 
to  submit ;  and  upon  his  answering  in  the  negative,  the  board  adjourn- 
ed until  10  o'clock  to-morrow. 

Fourth  day,  May  13. 

The  board  met  pursuant  to  adjournment.  Present,  Major  W.  W. 
Morris,  4th  artillery,  president ;  Captain  H.  L,  Kendrick,  2d  artillery; 
Captain  C.  S.  Wight,  2d  Illinois  volunteers,  recorder. 
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The  proceedings  of  yesterday  read  by  the  recorder,  and  approved  by 
the  board. 

There  being  no  additional  testimony  to  be  adduced,  the  board,  after 
a  distinct  recollection  of  the  testimony,  find  the  following  facts  : 

When  General  Worth  entered  Pnebla,  in  May,  1847,  he  seized  and 
caused  to  be  sold  upwards  of  2,000  bales  of  tobacco,  owned  by  the 
Mexican  government.  Hargous  became  the  purchaser,  and  subse- 
quently sold  2,081  bales  of  it  to  Don  Juan  Domercq,  a  Spanish  citi- 
zen. He  delivered  1,325  bales  at  the  Quartel  San  JosS,  and  the  re* 
mainder  in  different  parts  of  the  city.  Domercq  removed  219  bales 
of  the  tobacco  deposited  in  the  church  of  San  Augustine  to  house  No. 
6,  calle  de  San  Jose,  for  safe  keeping,  on  the  day  General  Twiggs 
left  Puebla  for  the  city  of  Mexico.  During  the  siege,  at  Col.  Childs's 
order,  he  believing  the  tobacco  to  be  Mexican  property,  all  the  tobacco 
was  taken  out  of  the  quartel  San  Jose,  and  No.  6,  2d  calle  de  San 
Jose,  and  used  in  constructing  breastworks  and  barricades  for  the  de- 
fence of  the  American  troops;  in  consequence  of  which,  twenty  bales 
were  destroyed  by  exposure  to  the  elements,  and  presented  to  the  sol- 
diers by  Col.  Ghilds's  order,  and  two  hundred  bstles  were  afterwards 
stolen  from  the  quartel.  In  October  and  November,  1847,  823  bales 
of  tobacco  were  restored  to  Don  Jean  Domercq  by  order  of  Col.  Childs 
and  Gen.  Lane.  The  board  could  not  ascertain  either  from  the  oral 
or  documentary  evidence  exhibited  to  it  what  price  the  Mexican  gov- 
ernment contracted  to  pay  the  planters  for  tobacco.  The  board  also 
find  that  eight  arobas  constitute  a  bale  of  tobacco,  and  that  tobacco  of 
the  same  quality  as  that  lost  by  Domercq  was  worth,  about  the  1st  of 
August,  1847,  |6  per  aroba  or  twenty-five  pounds.  The  board  is 
therefore  of  the  opinion,  after  a  mature  deliberation  of  the  facts  above 
established,  that  Don  Juan  Domercq  is  justly  entitled  from  the  United 
States,  to  the  value  of  721  bales  of  tobacco,  being  $34,608 ;  with  legal 
interest  thereon  from  the  1st  November,  1847,  until  paid. 

W.  W.  MORRIS, 
Major  United  States  Armyy  Preaident. 

H.  L.  KENDRICK, 
Captain  eeoand  artillery. 

C.  S.  WIGHT, 
Capt.  2d  lUinoia  txiunteere,  recorder  of  the  board. 


[Bndoraed.] 

Hradquartbbs,  Armt  of  Mexico, 

Mexico,  May  20,  1848. 

Don  Juan  Domercq,  a  Spaniard,  having  claimed  indemnity  for  losses 
sustained  at  the  hands  of  the  American  army,  by  the  seizure  as  Mex- 
ican property,  of  tobacco  which  he  had  acquired  by  purchase  from  the 
quartermaster's  department^  I  thought  it  proper,  for  the  informa- 
tion of  the  government,  to  order  a  board  of  ofiicers  to  investigate  and 
leport  upon  the  facts.    This  report  is  transmitted  to  the  War  Depart- 
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xnent,  whose  decision  is  requested  in  the  case,  as  I  do  not  myself  feel 
authorized  to  order  the  payment  recommended  by  the  board. 

W.  0,  BUTLER,  Maj.  Gen.  Com'g. 


Wab.  Depabtkent, 
Washington y  March  1,  1849. 

Sir  :  In  relation  to  the  claim  of  Mr.  A.  Port,  which  forms  the  sub- 

1'ect  of  your  letter  of  the  8th  ultimo,  and  of  the  note  of  the  minister  of 
Trance  therewith  enclosed,  I  have  the  honor  to  transmit  herewith, 
reports  from  General  Childs  and  Captain  C.  B.  Webster,  who  are 
acquainted  with  the  circumstances  under  which  the  claim  originated, 
together  with  other  papers  containing  information  upon  the  subject. 

It  will  be  seen  that  the  claim  of  Mr.  Port  was  submitted  to  the  con- 
sideration  of  a  board  of  officers,  in  Mexico,  who  decided  that  it  was 
without  merit. 

The  proceedings  of  this  board,  and  the  testimony  taken,  appear  to 
have  been  transmitted  to  the  United  States;  but,  atter  diligent  search, 
I  regret  that  they  cannot  now  be  found,  nor  indeed,  does  it  appear 
that  they  reached  this  department.  Further  efforts  will  be  made  to 
recoyer  them. 

The  letter  of  Major  General  Butler,  of  March  7,  1848,  and  the 
paper  transmitted  by  him,  under  the  ^  date  of  May  20, 1848,  herewith 
enclosed,  do  not  directly  relate  to  this  claim,  but  toothers  connected 
with  it« 

Very  respectfully,  your  obedient  servant, 

W.  L.  MABCY,  Secretary  of  War. 

Hon.  Jahbs  Buchanan, 
Secretary  of  State. 


Headquarters  of  the  U.  S.  Arbct  of  Mexico, 

CUy  of  Mexico,  AprU  18,  1848. 

Sib  :  The  general  commanding  has  the  honor,  to  acknowledge  the 
receipt  of  your  communication  of  the  16th  inst. ,  with  the  accompany- 
ing documents  relative  to  the  '^  tobacco  case"  of  Senor  A.  Port,  a 
French  citisen.  I  am  instructed  to  say  to  you,  that  this  matter  was 
some  time  since  brought  before  a  ''  court  of  in(|uiry,"  whose  decision 
Higor  General  Scott,  then  commanding,  considered  final;  thinking 
this  method  of  settling  questions  by  litigation,  in  the  absence  of  a 
civil  jurisdiction,  the  most  just  and  satisfactory  that  could  be  resorted 
to,  under  our  military  occupation. 

This  conclusion  has  been  fully  sustained  by  the  present  general 
commanding. 

That  Mr.  Port  and  others,  might  not  be  debarred  from  the  privilege 
of  a  higher  authority.  Colonel  Childs,  commanding  at  Puebla,  has  been 
ordered  to  report  to  the  War  Department  the  nature  and  historv  of  the 
case ;  and  since  an  appeal  has  been  made  by  Senor  A.  Port,  through 
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the  French  miniBter  at  Washington,  any  further  action  in  this  case  will 
oome  directly  before  the  goyernment  there. 

I  return  the  docaments  of  the  party,  with  the  instructions  of  the 
general     commanding^   that   papers    relating    to  this    case    must 
necessarily  in  future  be  forwarded  direct  to  the  Department ;  and  his 
Excellency  the  French  minister  at  Washington. 
With  high  esteem,  I  am^  sir,  your  obedient  servant, 

J.  RUSSELL  BUTLER, 

Lt.  dt  A.  D.  G. 
His  Excellency  Babon  Sousy  nu  Beslan, 

Charge  dt  AffaireSy  dtc. 

I  certify  the  foregoing  to  be  a  true  copy  of  the  original,  shown  to 
me  and  identified  with  this  by  my  signature.  Office  of  civil  and  mili- 
tary Qovernor,  city  of  Mexico,  May  18,  1848. 

PER8IFER  F.  SMITH, 

Bvt.  Brig.  Oen.  <t  Oav. 


Vouchers  for  the  case  of  Mr.  A.  Forty  relative  to  the  affair  of  the  tobaC" 
cOf  sold  in  Ptuibla  by  the  Oovemor^  Colonel  CkUds^  on  the  19th  Octo^ 
her,  1847. 

HbADQUABXEBS^  MniTART  DEPARTMBarr, 

[Orders  No.  55.]  PuMa,  May  20,  1847. 

3.  A  quantity  of  tobacco,  the  property  of  the  Mexican  government, 
has  been  seized,  confiscated,  and  is  hereby  ordered  to  be  sold  to  the 
highest  bidder.  The  chief  quartermaster.  Captain  Allen,  will  receive 
written  proposals  until  5  o'clock  p.  m.  of  to-morrow,  21st  inst.,  each 
proposal  naming  the  quantity  to  be  purchased. 

4.  From  the  proceeds  of  sales  of  tobacco,  the  property  of  the  govern- 
ment of  Mexico,  seized,  confiscated  and  ordered  to  be  sold  in  this  city, 
the  chief  quartermaster  will  set  off  three  thousand  dollars  to  the  appro- 
priation for  the  procurement  of  necessaries  and  comforts  of  the  sick, 
and  three  thousand  dollars  for  the  procurement  of  vegetables  (not  in- 
cluded in  the  government,  rations)  for  the  troops,  both  amounts  to  be 
tamed  over  to  the  chief  commissary.  The  funds  to  be  expended  on 
requisitions  of  the  chief  surgeons  and  by  the  chief  commissary.  The 
balance  of  the  money  will  be  carried  to  the  credit  of  the  Treasury  of  the 
United  States  of  America. 

By  order  of  Major  General  Worth  : 

W.  W.  MAIKAN, 

A.  A.  Oeneral. 

Assistant  Quartbbmasxer's  Officb, 

Peublaj  Mexico f  May  25,  1847. 

I  certify  that  I  have  this  day  sold  to  L.  S.  Hargous,  esqr.  2,061 
bales  of  tobacco,  by  order  of  General  Worth,  under  whose  order  the 
seizure  was  made  from  the  Mexican  government. 

R.  H.  ALLEN, 

Captain  and  A,  Q.  M. 
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PuEBLA,  e/wnc  12,  1847. 

The  bearer,  Mr.  Domercq,  has  purchased  the  tobacco  in  store  atSaa 
Jose,  and  has  promised  to  enter  and  remove  the  same  at  pleasure. 

R.  H.  ALLEN, 

Captain  and  A,  Q,  M. 

Hevendido  al  Senor  D.  B.  Juan  Domerq,  dosmil  ochenta  gren  ter- 
cio  d  tabaco,  cuyo  importe  de  cuayenta  gunmuil  suscientos  veinteperos, 
me  ha  pagado  en  letras  sobre  de  Megico,  a  cargo  de  D.  F.  Maranon. 

PuEBLA,  Junto  6,  de  1847-  T.  S.  HARGOUS. 

Assistant  Quartermasteb's  Office, 

November  10,  1847. 

I  certify  that  on  the  2l8t  of  October  I  sold  per  order  of  Goyernor 
Childs,  500  bales  of  tobacco  at  24  dollars  per  bale. 

CHAS.  R.  WEBSTER,  Captain  and  A.  Q.  M. 

CiTT  OF  Mexico,  November  1,  1847. 

Mt  Dear  Childs  :  A  few  days  after  my  command  reached  and  coca- 
pied  Puobla,  I  caused  to  be  seized  a  large  quantity  of  tobacco,  the 
property  of  the  goyernment  of  Mexico,  confiscated  the  same,  and  or- 
dered it  for  sale.  It  was  sold  by  Quartermaster  Allen,  who  re- 
ported to  me  the  terms  of  sale,  to  Mr.  Hargous,  which  I  approyed. 

I  now  learn,  that  by  your  order  the  tobacco  has  been  taken  out  of 
the  hands  of  Hargous's  agent  and  resold.  If  so,  whateyer  may  haye 
been  your  necessities  in  the  way  of  funds  for  public  purposes,  a  de- 
cided wrong  has  been  done  to  the  purchaser.  I  enclose  a  copy  of  my 
order  of  the  proceeds. 

I  am  truly  yours,  W.  J.  WORTH. 

Col.  Childs,  (?cwemor  of  FitMa. 

HbADQUARIBR'S^  DBPARTBfENT  OF  PUBBLA, 

[Orders  No.  130.]  Ptiefcia,  November  22,  1847- 

The  General  commanding  directs  that  Captain  Webster,  Mr.  Port, 
Mr.  Abadie,  and  Messrs.  Gambin  &  Co. ,  and  Mr.  Gordon  Mancy,  re- 
port themselyes  at  headquarters  at  3  o'clock  p.  m.,  for  the  purpose  of 
settling  finally  the  business  referring  to  a  lot  of  tobacco  in  dispute. 

By  order  of  General  Lane : 

S.  DOUGLAS, 

let  Lieutenant. 

AssESTANT  Quartermaster's  Office, 

November  30, 1847. 

Sir  :  Mr.  Domerq  informs  me  that  the  last  buyer  of  the  tobacco 
refuses  to  giye  up  the  key.  Will  you  send  an  ofiBcer  with  a  file  of  men 
to  see  that  he  has  possession  of  what  the  court  has  decided  is  his  pro- 
perty, and  put  him  in  quiet  possession  of  the  same  without  any  disturb* 
ance?    My  interpreter  goes  with  Mr.  Domercq. 

I  am,  sir,  your  obedient  seryant, 

CHARLES  R.  WEBSTER, 

General  Lake.  Captain  d  A.  Q.  M. 
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Hbadquaktebs,  Department  Puebla, 
[Orders  No.  174.]  PttcWa,  December  7,  1847. 

1.  All  persons,  who  have  instituted  legal  proceedings  against  Alejo 
Port,  or  against  any  other  person  or  persons,  for  and  concerning  cer- 
tain tobacco,  purchased  by  said  Port  of  the  depot  quartermaster  of 
Puebla,  Captain  Charles  Webster,  at  public  places,  are  hereby  strictly 
enjoined  from  all  further  proceedings  in  the  premises,  in  any  court 
or  courts  of  this  country  at  their  peril. 

2.  All  persons  holding  writings,  contracts,  receipts,  bills  of  sale  or 
other  paper  or  papers,  conflicting  with  or  adverse  to  the  latter  order 
issued  from  these  headquarters,  nullifying  all  such  contracts,  bills  of 
sale,  or  other  paper  or  papers,  or  transfers,  are  hereby  ordered  forth- 
with to  deliver  such  contracts,  transfers,  bills  of  sale,  or  other  papers 
to  Lieutenant  Alexander  Hayes,  quartermaster  of  this  brigade. 

By  Order  of  General  Lane : 

T.  J.  WHIPPLE, 
Aid-de-camp  and  A,  A,  A.  Oeneral. 


F&AO  OF  Fbjsedom,  Paebia,  (Mexico)  WedneBday,  October  20,  1847: 

[Extract] . 

Headquartbrs,  Milttart  Department  of  Puebla, 

Peubla,  12th  Odobery  1847. 

To  my  staff.  Lieutenant  Waelder,  A.  A.  A.  Gkneral,  and  my  secre- 
tary, Mr.  Wingierski,  I  am  indebted  for  most  valuable  services. 
They  were  not  only  employed  in  their  official  duties,  but  command- 
ing troops,  and  by  day  and  by  night  were  most  active  and  zealous.  I 
cannot  sufficiently  thank  these  gentlemen  for  their  services. 

THOMAS  CHILDS, 
Colond  U.  8.  A.,  civil  and  military  Governor. 

Capt.  H.  L  Scott,  A,  A.  A,  General^ 

Headquarters  of  the  army^  Mexico, 


Flag  or  Freedom,  Puebla, *( Mexico)  Saturday,  January  15,  1848 

[Extract], 

Headquarters,  Militart  Departmbint  op  Puebla, 

Puebla,  IZth  October,  1847. 

I  have  now  only  to  speak  of  my  A.  A.  A.  General,  Mr.  Waelder, 
of  the  Ist  Pennsylvania  volunteers,  and  my  secretary  Mr.  Win- 
gier.ski. 

The  gallant  charge  of  Lieutenant  Waelder  upon  the  enemy, 
although  rash,  exhibits  him  as  an  officer  not  to  be  intimidated  by  num- 
bers.    His  duties  have  been  arduous  and  dangerous,  having  daily  to 

Eep.  a  0.  212 i 
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carrj  orders  through  the  thickest  of  the  fire.     I  take  great  pleasure  in 
recommending  him  to  the  favorahle  notice  of  the  General-in-chief. 

To  Mr.  Wingierski,  secretary  and  translator,  I  am  much  indebted 
for  Yaluable  services.  Mr.  Wingierski,  in  addition  to  his  appropriate 
duties,  conducted  theoperation  of  the  spy  company,  and  through  his  sug- 
gestions and  active  exertions.!  received  much  valuable  information,  and 
many  successful  expeditions  of  spies  into  the  city  were  made.  Mr.  Win- 
gierski commanded  the  detachment  on  the  roof  of  my  quarters,  and  was 
the  first  man  wounded.  From  his  after  efforts,  his  wounds  proved 
severe  and  painful;  still  he  performed  his  various  duties  night  and 
day,  and  is  worthy  of  my  approbation. 

THOMAS  CHILDS, 
Gohnelj  U,  S.  -4.,  civil  and  military  Governor. 

To  Oapt.  H.  L.  Scott,  A.  A.  A.  General^ 
Headquarters  of  the  army^  Mexico. 


PuEBLA,  December  14, 1847. 

Sir  :  I  am  instructed  by  General  Lane  to  recommend  to  the  Gene- 
ral-in-chief,  Mr.  Alexander  Port,  a  Frenchman,  and  resident  of  this 
city  ;  he  has  been  very  useful  to  the  troops  at  this  place,  in  pro- 
curing clothiuir,  forage,  &c.,  and  has  ever  proved  a  firm  friend  to  the 
Americans.  Private  business  requiring  his  presence  in  Mexico,  Gene- 
ral Lane,  deems  it  his  duty,  to  recommend  him  to  the  notice  of  the 
General-in-chief 

I  am,  very  respectfully,  your  obedient  servant, 

THOMAS  J.  WHIPPLE, 

To  Capt.  H.  L.  Scott, 

A.  A.  A.  General, 


Vice  Consolado  db  Espana, 

en  Puebla. 

Habiendome  impuerto  de  la  a  tenta  nota  de  Y.  S  11.  del  actual  re- 
latiba  k  la  cantie  dad  de  tabaco  de  que  ha  sido  derpojado  el  Subdite 
Frances  D.  S.  A.  Port,  quien  cxise  la  documentos  que  precento  al 
General-en-Gefe  de  la  tropas  Norte  Americanos  (y  este  h4  remitide) 
para  la  reclamacion  caitra  el  Gobernador  militar  de  esta  cividad,  las 
euales  V.  S.  ine  idica  estar  en  esta  commandancia  militar  :  me  he  aper- 
sonado  en  consecuencia  &la  Secretaria  de  dpa.  Gobierno,  y  se  me  h& 
manifesta  do  que  tales  documentos  no  existen  alle,  y  que  en  el  casode 
haberlos  recibido,  obrar&n  enpoder  del  Sr.  De  Tomas  Childs,  Gober- 
nador civil  y  militar,  que  hoy  se  halla  en  esa  Capital,  de  con- 
signiente  espero  el  regrero  de  ese  autoridad,  para  reclamarlas  mera- 
mente,  danod  aviso  enmediatamente  a  esa  Legacian  de  los  resultados 
que  obtenga. 

Aprovecho  esta  ocasion  para  reiterar  a  V.  S.  los  seguridades  de  mi 
concideracion,  y  ruego  a  Dios  ouardea  Y.  S.  UiS.  ans.  Puebla,  Marza 
16,  de  1848. 

MANUEL  MIRANDA  Y  SEPTION. 
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Sot.  D.  Bamon  Lasano  j  Armentos  Secretario  dela  Legacion  de  8. 
M.  0.  y  encargado  interino  de  negocios  en  Megico. 

I  certify  that  the  foregoing  documents  have  been  compared  by  me 
with  others  identified  by  my  signatures  of  this  date,  and  are  found 
to  be  correct  copies. 

City  of  MsxioOy  OJice  of  Civil  and  Military  Governor  ^  May  18, 1848, 

PERSIFER  F.  SMITH, 
•    BvL  Brigadier  General  and  Governor, 


IN  THK  CX)URT  OF  CLAIMS. 

J,  Alexis  Port,  vs.  Thb  Unitbd  States. 
Petitioner's  brief, 

J.  Alexis  Port  is  a  French  citizen,  and  he  has  resided  in  the  city  of 
Puebla,  as  a  merchant  of  reputable  and  unblemished  character,  for 
more  than  fourteen  years. 

While  the  United  States  army  was  in  possession  of  the  said  city  of 
Puebla,  in  pursuance  of  the. order  of  Colonel  Thomas  Childs,  then 
acting  as  civil  governor  of  Puebla,  Captain  Charles  R.  Webster, 
United  States  army,  and  acting  quartermaster,  advertised  for  sale  at 
public  auction  500  bales  of  tobacco.  The  following  is  the  statement 
of  Captain  Webster,  with  a  copy  of  the  advertisement: 

"I  certify  that  I  advertised  the  sale  of  tobacco  on  the  16th  October, 
for  the  19th  October,  by  causing  the  notes  (notices)  of  such  sale,  in 
Spanish  and  English,  to  be  publicly  fixed  and  placed  on  the  corners 
of  the  principal  streets  and  thoroughfares  of  this  city  ;  and  I  further 
certify  that  the  following  is  a  true  copy  of  the  original  in  Spanish, 
and  was  taken  from  some  public  place  after  the  sale  of  said  article." 

CHAS.  R.  WEBSTER, 

Cap.  and  A,  Q,  Master. 

The  following  is  the  translation  of  the  advertisement : 

**0n  the  19th  inst.,  there  will  be  sold  at  public  auction,  at  3  o'clock 
in  the  afternoon,  at  the  quartel  San  Jose,  500  bales  of  tobacco." 

Port  became  the  purchaser  of  said  tobacco  at  |24  per  bale,  amount- 
iog  to  the  sum  of  $12,000  ;  and  paid  for  the  same  the  sum  of  $8,000 
in  cash,  and  by  a  credit  to  the  United  States  in  account  with  him  the 
8um  of  $4,000  ;  the  United  States  being  at  the  time  indebted  to  him 
for  supplies  furnished  the  army. 

The  following  is  the  certificate  of  Captain  Webster*. 

'*I  certify,  that  on  the  21st  of  October,  I  sold,  per  order  of  Governor 
Childs,  500  bales  of  tobacco,  at  $24  per  bale. 

''CHAS.  R.  WEBSTER, 

^^Oapt,  and  A.  Q.  M. 
"November  10,  1847,  Ac.  Q,  M.  Office." 
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The  petitioner,  on  the  27th  of  the  same  month  of  October,  sold  thd 
said  tobacco  to  Sefior  Don  Juan  Abadie,  merchant  of  said  city,  at  $33 
per  bale,  amounting  in  all  to  16,500  dollars. 

On  the  13th  Norember,  1847,  Senor  Abadie  sold  the  same  tobacco 
to  Messrs.  Gamio  &  Co.,  of  the  citj  of  MeJiico,  for  $35  per  bale, 
amounting  to  $17,500,  accompanied  with  a  warranty  that  the  tobacco 
was  his  legitimate  property,  and  that  he  would  present  the  proper 
documents  and  certificates  of  the  American  authorities,  so  that  the 
sale  might  have  no  obstruction,  and  the  property  might  be  remored 
at  pleasure  without  any  impediment  whateyer,  and  that  the  seller 
should  be  responsible  to  close  up  any  difficulty  which  might  arise. 

And  on  the  15th  November  Messrs.  Gordon  &  Murray  purchased 
this  tobacco  at  $48  per  bale  of  214  pounds,  amounting  to  $21,000,  for 
which  they  paid  in  cash,  and  the  seller  warranted  the  sale  against  any 
difficulties  which  might  arise. 

The  petitioner,  after  the  sale  by  him  of  the  tobacco  purchased  a9 
aforesaid,  was  informed  that  the  tobacco  was  claimed  by  a  merchant 
of  Puebla,  of  the  name  ot  Domercq,  and  on'the  1st  November,  1847, 
General  Worth  addressed  a  letter  to  Colonel  Childs,  on  this  subject, 
in  which  he  remarks  :  ^*  I  now  learn  that  by  your  order  the  tobacco 
has  been  taken  out  of  the  hands  of  Hargous's  agent  and  resold.  If 
so,  whatever  may  have  been  your  necessities,  in  the  way  of  funds 
for  public  purposes,  a  decided  wrong  has  been  done  to  the  pur- 
chaser," kc. 

On  17th  November,  1847,  by  order  of  General  Lane,  a  board  of  in- 
quiry, consisting  of  four  officers  of  the  army,  was  convened  at  Puebla 
for  the  purpose  of  examining  into  the  matters  They  had  before 
them  a  communication  from  Mr.  Domercq  and  thepetitioner,  and  ex- 
amined as  witnesses  Colonel  Childs  and  Captain  Webster.  The  ma- 
jority of  the  board  declare  that  *Hhey  are  of  opinion  that  the  50O 
bales  or  tobacco  sold  by  Captain  Webster  to  Mr.  Port  were  not  at  the 
time  of  the  said  sale  the  property  of  the  United  States,  and  award 
the  possession  and  ownership  thereof  to  him  the  said  Domercq,  and 
that  the  quartermaster,  Captain  Webster,  pay  to  Mr.  Port  $8,000, 
with  interest  from  the  date  of  its  payment  to  him,  and  cancel  the 
credit  of  $4,000  to  the  United  States  in  its  account  with  Port  for 
clothing,  &c.,  supplied." 

On  the  30th  of  said  November,  Captain  Webster  addressed  a  letter 
to  General  Lane,  stating  that  Mr.  Domercq  informed  him  that  the 
last  buyer  of  the  tobacco  refused  to  give  up  the  key,  and  requested  that 
he  would  send  an  officer  with  a  file  of  men  to  see  that  he  has  posses- 
sion of  what  the  court  had  decided  was  his  property,  and  put  him  in 
quiet  possession  of  the  same  without  any  disturbance  ;  and  in  pursu- 
ance of  this  request  the  tobacco  was  forcibly  seized  and  delivered  te 
Mr.  Domercq. 

It  is  not  contended,  that,  at  the  time  of  the  several  sales  and 
transfiers  of  the  tobacco  as  aforesaid,  the  price  at  which  the  tobacco 
was  sold  was  above  the  fair  market  price  at  the  time  in  the  city  of 
Puebla,  nor  that  it  was  not  worth,  when  seized  by  the  order  of  Gen- 
eral Lane,  at  least  the  sum  claimed  by  Messrs.  Gordon  &  Murray, 
.  he  last  purchasers. 
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It  appears  from  the  statement  of  Mr.  Domercq  himself,  that  after 
the  purchase  of  the  tobacco  by  the  petitioner,  and  before  the  sale  by 
him,  he  offered    to    the   petitioner    to    purchase   it    at   |31  or  $32 

Kr  bale  ;  and  General  Lane,  in  an  order  confirming  the  doings  of  the 
ard  of  inquiry,  directs — 

*'3.  That  the  qujirtermaster,  Capt.  Webster,  cancel  the  credit  of 
|4,000  now  at  the  credit  of  the  United  States  against  Port  on  his 
books. 

**That  the  quartermaster,  Capt.  Webster,  retain  the  sum  of  |8,000 
paid  by  him  to  Port  until  evidence  to  his  satisfaction  shall  have  been 
furnished  that  all  the  purchasers  subsequent  to  Port  shall  have  been 
refunded  the  amount  respectively  paid  by  them  in  the  sale  and  resale 
of  said  tobacco. 

'*  5.  It  is  made  the  special  duty  of  the  quartermaster,  Capt.  Web- 
ster, to  give  immediate  notice  to  parties  interested,  and  to  see  this 
order  carried  into  effect." 

In  view  of  the  foregoing  facts  the  petitioner  claims  that  he  is  en- 
titled to  compensation  from  the  United  States  for  the  damages  which 
he  has  sustained  by  the  acts  of  their  own  officers  ;  that  as  he  has  been 
subjected  to  the  necessity  of  making  full  compensation  to  the  subse- 
quent purchasers  for  the  losses  sustained  by  them  succcessively^  as 
well  as  to  the  direct  injury  arising  from  annulling  the  contract  of 
sale,  that  for  such  loss  and  damage  he  should  bo  fully  indemnified  ; 
and  as  it  is  understood  to  be  the  practice  in  demanding  of  other 
nations  redress  for  injuries  to  its  citizens  and  is  just  in  itself,  that 
interest  be  allowed,  and  such  further  damages  as  he  has  actually  sus- 
tained. 

It  is  also  claimed  that  the  title  acquired  by  him  was  a  valid  title, 
and  would  be  sustained  before  any  court  acting  under  the  law  of 
nations  ;  that  the  seizure  and  sale  of  the  property  of  an  individual 
domiciled  in  Mexico  during  the  war  with  that  nation  would  vest  the 
property  in  the  purchaser  ;  that  it  was  not  the  duty  nor  the  right  of 
your  petitioner  to  sit  in  judgment  upon  the  acts  of  the  commander  of 
the  American  forces,  nor  to  determine  to  what  extent  he  should  exer- 
cise the  acknowleds^ed  rights  of  a  belligerent ;  that  the  question  as 
to  the  degree  of  mildness  or  severity  with  which  the  war  should  be 
prosecuted  was  a  national  question,  and  that  the  petitioner  was  author- 
ized to  purchase  property  publicly  offered  for  sale  by  the  commander 
of  the  American  forces,  whether  the  same  had  been  seized  by  him  as 
the  property  of  the  nation  or  of  individuals. 

If  the  former  owner  of  the  tobacco  in  question,  Mr.  Domercq,  should 
have  instituted  a  suit  before  the  courts  of  the  United  States  against  the 
petitioner  for  the  value  of  the  tobacco  on  the  ground  that  the  seiz- 
ure and  sale  had  been  illegal  and  void,  upon  no  principle  could  the 
claim  be  sustained,  and  still  less  is  it  consistent  with  justice  and  good 
faith  for  a  nation  thus  to  annul  without  just  compensation  its  own 
contracts. 

It  is  apparent,  too,  that  the  same  view  was  entertained  by  all 
parties  at  the  time  the  sale  was  made.  *  Even  the  former  owner  of 
the  tobacco  himself  regarded  the  title  of  your  petitioner  as  valid, 
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and  proposed  to  purchase   of   him  the  tobacco   which  he  had  for- 
merly owned. 

From  all  the  proofs  in  this  case  it  is  perfectly  apparent  that  the 
Bale  was  made  publicly  in  open  market,  and  that  the  purchase  was 
made  in  entire  good  faith  ;  that  the  purchase- money  was  paid  and  the 
article  delivered,  and  that  the  contract  has  been  rescinded  without  any 
fault  on  the  part  of  the  petitioner. 

As  there  is  not  the  slightest  proof  of  any  kind  or  ground  for  sus- 
picion of  any  unfairness  on  the  part  of  the  petitioner,  he  might  safely 
rest  his  case  on  the  facts  above  stated,  which  are  proved  undeniably 
by  the  evidence  in  ths  case. 

But  Col.  Thomas  Childs,  U.  S.  A.,  and  then  governor  of  Puebla, 
in  his  testimony  before  the  board  of  officers,  gratuitously  and  unjustly 
assailed  the  reputation  of  the  petitioner  ;  and  by  the  expression  of  a 
suspicion  of  fraudulent  collusion  between  the  petitioner  and  his  own 
secretary,  has  not  only  greatly  prejudiced  the  claim  of  the  petitioner 
lor  redress  for  the  breach  of  contract,  but  has  assailed  his  reputa* 
tion,  and  among  those  to  whom  he  was  unknown  has  injured  hiw  char- 
acter for  integrity,  never  before  questioned. 

The  imputation,  based  merely  on  suspicion,  is  not  only  made  with- 
out proof,  but  the  proof  shows  it  to  be  wholly  unfounded. 

Col.  Childs  says  :  **  Witness  is  of  opinion  that  the  present  claim- 
ant. Port,  was  in  collusion  with  the  secretary  and  interpreter  in  the 
tobacco  purchase,  and  both  Port  and  secretary  and  interpreter  had 
been  employed  in  an  infamous  attempt  to  speculate  on  the  tobacco  to 
the  injury  of  the  former  purchaser,  Domercq.  His  reason  for  this 
opinion  is,  that  so  large  a  quantity  of  tobacco  could  not  have  been 
sold  in  Puebla  without  the  fact  being  known  to  all  the  tobacco  dealers. 
The  secretary  and  interpreter  died  subsequently  to  the  sale  made  by 
the  quartermaster.  Has  every  reason  to  l>elieve  that  the  secretary  and 
interpreter  were  to  receive  two  dollars  per  bale  from  the  last  purchaser 
(Port,)  and  has  been  informed  that  $1,000  was  due  to  the  estate  of 
Wingierski  by  Port^  which  witness  has  not  yet  collected,  as  he  has 
been  waiting  the  issue  of  the  matter  now  pending  before  the  court ; 
witness  has  no  positive  knowledge  that  Port  was  cognizant  of  the  orig- 
inal sale." 

Never  were  such  serious  charges  before  made  without  the  pretence 
of  any  proof. 

The  only  ground  for  this  opinion  is,  that  '^  so  large  a  quantity  of 
tobacco  could  not  have  been  sold  at  Puebla  without  the  fact  being 
known  to  all  the  tobacco  dealers.*' 

In  the  first  place,  it  is  proved  by  a  number  of  witnesses  that,  at  the 
tiuie  and  before  antt  after  that  sale  was  made  to  Domercq,  the  peti- 
tioner was  absent  from  Puebla.  In  the  next  place,  his  business  was 
not  that  of  a  tobacco  dealer.  But  we  respectfully  but  confidently 
ctuitend,  that  it  is  entirely  immaterial  whether  he  did  or  did  not  learn 
that  this  tobacco  was  the  property  of  Domercq  at  the  time  it  was  seized 
by  the  officers  of  the  United  States.  It  appears  from  the  statement 
ot  (\>l.  Childs  himself,  that  '^  at  that  time  there  was  no  money  in  the 
quartermaster  or  any  other  department;  and  Gen.  Worth,  in  his 
letter  ot  the  Ist  November  to  Col.  Childs,  understood  that  the  prop- 
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erty  had  been  seized  for  the  purpose  of  supplying  the  necessary 
funds.  He  says  :  "Whatever  may  have  been  your  necessities  in  the 
way  of  funds,  a  decided  wrong  has  been  done  to  the  purchaser,"  &c. 

Doubtless  Colonel  Childs  considered  that  the  necessity  of  the  case 
justified  him  in  seizing  and  selling  private  property  in  order  to  supply 
the  necessary  funds. 

Certain  it  is  that  the  United  States  publicly  and  forcibly  did  seize 
the  private  property  of  Domercq,  and  after  due  notice,  publicly  sold  it. 
Whether  this  act  of  seizure  and  sale  of  the  property  of  an  individual 
is  justified  by  the  circumstances,  is  not  important.  It  surely  is  a 
strange  charge  to  make  by  the  officer  seizing  and  selling  the  goods, 
that  the  purchaser,  if  he  knew  who  the  former  owner  had  been,  would 
be  guilty  of  fraud. 

But  Colonel  Childs  charges  his  secretary  and  interpreter  with 
fraudulently  and  falsely  interpreting  the  communications  from  Mr. 
Domercq  to  him.  It  is  no  part  of  our  duty  to  vindicate  the  character 
of  thin  person,  who  at  the  time  when  the  charges  were  made  was 
deceased  ;  but  it  is  proper  to  observe  that  Colonel  Childs,  in  a  com- 
munication to  Capt.  Scott,  a.  a.  a.  gen.,  of  the  12th  of  October,  1847, 
published  in  the  •*  Flag  of  Freedom"  of  the  20th  of  October,  the  very 
time  of  these  transactions,  says  :  "  To  my  staflf,  Lieutenant  Waelder, 
a.  a.  gen.,  and  my  secretary,  Mr.  Wingierski,  I  am  indebted  for  most 
valuable  services.  They  were  not  only  employed  in  their  official 
duties,  but  commanding  troops,  and  by  day  and  night  were  most 
active  and  zealous.  I  cannot  sufficiently  thank  those  gentlemen  for 
their  services,"  And  on  the  13th  of  October,  1847,  in  another  com- 
munication addressed  to  the  same  officer,  published  in  the  ''  Flag  of 
Freedom"  of  15th  of  January,  1848,  he  says:  **To  Mr.  Wingierski, 
secretary  and  translator,  I  am  much  indebted  for  valuable  services. 
Mr.  W.,  in  addition  to  his  appropriate  duties,  conducted  the  opera- 
tions of  the  spy  company ;  and  through  his  suggestions  and  active 
exertions  I  received  much  valuable  information,  and  many  successful 
expeditions  of  spies  into  the  city  were  made.  Mr.  W.  conducted  the 
detachment  on  the  roof  of  my  quarters,  and  was  the  first  man  wounded. 
From  his  after  efforts  his  wound  proved  severe  and  painful ;  still  he 
performed  his  various  duties  night  and  day,  and  is  worthy  of  my 
approbation." 

The  reasons  of  Colonel  Childs  for  supposing  that  this  person  had 
been  guilty  of  fraud  are  not  given,  nor  any  fact  to  sustain  the  charge; 
bat  whether  the  charge  against  the  deceased  secretary  is  well  or  ill 
founded,  in  no  way  affects  the  character  of  the  petitioner. 

Although  Colonel  Childs  says  that  he  has  ^'reason  to  believe"  that 
there  was  a  corrupt  agreement  between  your  petitioner  and  his  secre- 
tary,  by  which  the  secretary  was  to  receive  $1,000,  and  that  he  waited 
the  issue  of  the  matter  then  before  the  court  before  collecting  it  of  the 
petitioner,  yet  he  has  never  made  any  such  claim  of  the  petitioner, 
nor  shown  the  slightest  reason  of  his  belief  of  this  most  groundless 
imputation. 

Not  only  is  there  the  absence  of  the  slightest  evidence  to  show  any 
collusion  or  connexion  of  any  kind  between  the  secretary  and  the 
petitioner,  but  the  testimony  is  direct  and  positive  that  at  the  time 
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when  these  communications  were  made  by  Mr.  Domercq  through  the 
secretary,  he  was  and  had  been  long  before  that  time  absent  from 
the  city  of  Pnebla,  and  returned  to  that  city  from  Atlisco  on  the  14th 
day  of  October,  having  been  absent  from  Puebla  between  that  time 
and  the  10th  of  September  previous. 

In  addition  to  this,  we  would  refer  to  the  testimony  of  Captain 
Webster,  who  was  personally  conversant  with  the  entire  transaction, 
as  given  before  the  board  of  officers.  He  says :  *'  Witness  thinks 
there  could  have  been  no  dishonest  collusion  between  Port  and  Win- 
gierski ;  has  had  many  transactions  with  Port,  and  always  found  him 
upright  and  honest  in  his  dealings." 

In  order  to  sustain  the  reputation  of  Mr.  Port  as  a  man  of  integrity, 
and  a  merchant  of  reputable  standing,  we  ask  the  attention  of  the 
court  to  a  certificate  signed  by  a  large  number  of  the  principal  citi- 
zens of  Puebla,  and  duly  authenticated.  They  say,  ''that  since  the 
year  1836,  when  Mr.  Alejo  Port,  a  French  citizen,  settled  in  this 
city,  he  has  observed  a  very  proper  conduct,  exhibiting  in  all  his 
commercial  transactions  an  honor,  legality,  and  good  faith,  without 
the  slightest  fault  being  perceptible  in  him." 

And  after  all  these  transactions,  and  nearly  a  month  after  the  ap- 
proval of  the  doings  of  the  board  by  General  Lane,  that  officer  cauBes 
the  following  letter  to  be  written  : 

'^  PuKBLA,  December  14,  1847. 

''Sir:  I  am  instructed  by  General  Lane  to  recommend  to  the 
G«neral-in- chief  Mr.  Alexander  Port,  a  Frenchman,  and  resident  of 
this  city.  He  has  been  very  useful  to  the  troops  at  this  place  in  pro- 
curing clothing,  forage,  &c.,  and  has  ever  proved  a  firm  friend  of  the 
Americans.  Private  business  requiring  his  presence  in  Mexico,  Gren. 
Lane  deems  it  his  duty  to  recommend  him  to  the  notice  of  the  General- 
iu  chief. 

**I  am,  very  respectfully,  your  obedient  servant, 

*^THOS.  J,  WHIPPLE, 

"  Captain  H.  L.  Scott, 
''A.  A.  A.  Oeneral." 

In  view  of  the  foregoing  facts,  the  following  points  of  law  are 
presented : 

The  well  settled  principle  of  the  law  of  nations  clearly  shows  that 
the  claim  of  the  present  petitioner  is  not  only  a  highly  equitable,  but 
strictly  legal  claim. 

Yattel's  Law  of  Nations,  book  3,  ch.  9,  §  164.  '^  As  the  towns  and 
lands  taken  from  the  enemy  are  called  conquests,  all  movable  things 
constitute  the  booty.  This  booty  naturally  belongs  to  the  sovereign 
making  war,  no  less  than  the  conquests;  for  he  alone  has  such  claims 
on  the  enemy  as  warrant  him  to  seize  on  his  goods  and  appropriate 
them  to  himself. ' ' 

Burlamaqui,  ch.  7,  §  11,  p.  377.  "  Besides  the  power  which  war 
gives  to  spoil  and  destroy  the  goods  of  an  enemy,  it  likewise  confers 
the  right  of  acquiring,  appropriating,  and  justly  retaining  the  goods 
we  have  taken  from  him/'  &c« 
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Id.,  ch.  7,  §  14,  p.  377.  "  With  respect  to  movable  effects,  as  they 
may  easily  be  transferred  by  commerce  with  the  hands  of  the  subjects 
of  a  neutral  State,  often  without  their  knowing  that  they  were  taken  in 
war,  the  tranquillity  of  nations,  the  good  of  commerce,  and  even  the 
state  of  neutrality  require  that  they  should  ever  be  reputed  lawful 
prizes  and  the  property  of  the  power  of  whom  we  hold  them," 

§  15,  p.  378.  ^'  Here  a  question  arises  :  When  is  it  tliat  things  are 
$aid  to  be  taken  by  right  of  war  and  justly  deemed  to  belong  to  him 
who  is  in  possession  of  them  ?  Grotius  answers,  as  a  civilian,  that  a 
man  is  deemed  to  have  taken  movable  things  by  the  right  of  war  so 
soon  as  they  are  secured  from  the  pursuit  of  the  enemy  ;  or  when 
he  has  made  himself  master  of  them  in  such  a  manner  that  the  first 
owner  of  them  has  lost  all  probable  hopes  of  recovering  them,"  &o. 

§  26,  p.  380.  ''  Another  question  is,  whether  things  taken  in  a 
public  and  solemn  war  belong  to  the  State  or  to  the  individuals  who 
are  members  of  it,  or  to  those  who  made  the  first  seizure  ?  I  answer, 
that  as  the  right  of  war  is  lodged  in  the  sovereign  alone  and  under- 
taken by  his  authority,  everything  taken  is  originally  and  primarily 
acquired  to  him,  whatever  hands  it  first  falls  into." 

Vattel,  book  3,  ch.  14,  §  212,  p.  461.  "  When  a  town  surrendered 
to  the  enemy's  army  is  retaken  by  those  of  its  sovereign,  it  thereby, 
as  we  have  just  seen,  becomes  restored  to  its  former  condition,  and 
therefore  to  all  its  rights.  It  is  asked,  whether  it  thus  recovers  such 
of  its  possessions  which  have  been  alienated  by  the  enemy  when  he 
became  master  of  it?  First,  we  are  to  distinguish  between  movable 
goods  not  tenable  by  the  right  of  postliminium  and  immovables. 
The  former  belong  to  the  enemy  who  gets  them  into  his  hands,  and 
he  may  alienate  them  instantly." 

Chitty's  Law  of  Nations,  97.  *' As  to  things  movable  we  find  by 
the  same  section  that  the  law  is  otherwise.  And  this,  indeed,  is  of 
course  ;  for  as  movable  property  according  to  the  law  of  nations  is 
held  to  be  irrecoverable  by  the  original  owner  in  virtue  of  any  post- 
liminium, whenever  it  has  passed  into  the  complete  possession  of  the 
enemy  ;  much  less  is  such  property  to  be  protected  from  the  effect  of 
postliminium  when  it  has  not  only  passed  into  the  complete  possession 
of  the  enemy,  but  been  by  him  transferred  bona  fide  to  a  neutral." 
(See  also  2  Wooddes,  p.  441,  sec.  34.) 

Puffendorf,  book  8,  ch.  6,  §  20.  **  But  by  the  practice  of  the  world 
a  man  makes  himself  absolute  and  perpetual  master  and  proprietor  of 
everything  he  takes  from  his  enemy  in  a  solemn  war." 

Grotius,  lib.,  3,  ch.  8,  §  4.  1.  ''  Sicut  autem  res,  qusB  sigulorum 
fuerant,  jure  belli  iis  acquirnntur  qui  eos  sibi  subjicerent." 

Id.  lib.,  3,  ch.  9,  §  14.  **  De  mobilibus  generalis  in  contrarium 
regula  est  ut  postliminio  non  redeant,  sed  in  prseda  sint." 

1.  The  title  of  the  property  of  Domercq  seized  by  Colonel  Childs 
and  sold,  vested  at  once  in  the  purchasers,  and  he  thereby  acquired  a 
valid  title. 

It  is  not  material  whether  it  was  known  or  not  to  Colonel  Childs  or 
to  Port  that  the  property  belonged  to  Domercq. 

By  the  right  of  war,  the  property  of  individuals  seized  by  the  con- 
quering nation  becomes  the  property  of  the  conqueror,  and  if  sold  by 
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him,  a  good  title  was  passed  and  the  contract  of  sale  could  not  be 
recinded.     (Marten's  Law  of  Nations,  289  ) 

Whether  Domercq  could  or  could  not  have  redress  against  Colonel 
Childs  or  the  governnent,  is  immaterial,  and  cannot  affect  the  title  to 
the  property  which  passed  by  the  sale. 

If  an  illegal  seizure  is  made  on  the  ocean  and  the  property  con- 
demned and  sold  by  a  decree  of  a  court  of  admiralty  the  injured  per- 
son has  a  remedy  against  the  government  guilty  of  the  aggression; 
but  the  sale  by  the  order  of  the  court  is  clearly  good,  and  passes  the 
title. 

Maisonnain  ei  al,  vs.  Keating,  2  Gallison  Rep.,  334  : 

'*  The  legality  of  a  capture  may,  under  circumstances,  exclusively 
depend  upon  the  ordinances  of  the  government  of  the  captors.  If,  for 
instHnce,  the  sovereign  should,  by  a  special  order,  authorize  the  capture 
of  neutral  property  for  a  cause  manifestly  unfounded  in  the  law  of 
nations,  there  can  be  no  doubt  that  it  would  afford  a  complete  justifi- 
cation of  the  captors  in  all  tribunals  of  prize." 

^*  The  acts  of  subjects,  done  under  the  orders  of  the  sovereign,  are 
not  cognizable  by  foreign  courts.  If  such  acts  be  a  violation  of  neu- 
tral rights,  the  only  remedy  is  by  an  appeal  to  the  sovereign,  or  by  a 
resort  to  ar  ms . "     (Idem . ) 

**  A  capture,  therefore,  under  the  Berlin  and  Milan  decrees  or  the 
celebrated  Orders  in  council,  although  they  might  be  violations  of 
neutral  rights,  must  still  have  been  deemed,  as  to  the  captors,  a  right- 
ful capture,  and  have  authorized  the  exercise  of  all  the  usual  rights  of 
war.  It  is  quite  another  question  whether  a  tribunal  of  prize  would 
lend  its  aid  to  enforce  such  captures,  though  perhaps,  in  the  strictness 
of  national  law,  it  would  be  bound  to  abstain  from  all  obstruction  of 
the  captors."     (Idem.) 

These  views,  as  to  the  law  applicable  to  this  case,  are  fully  sus- 
tained by  unanimous  decision  of  the  court  already  made  in  this  case, 
as  follows  : 

The  opinion  of  the  court  was  delivered  by  Chief  Justice  Gilchrist. 

'*  The  facts  in  this  case,  as  they  are  stated  in  the  petition,  are,  that 
on  the  12th  day  of  September,  1847,  Colonel  Childs,  the  oflScer  com- 
manding at  Puebla,  ordered  Captain  Webster  to  ''sell  at  auction 
some  captured  tobacco,  and  dispose  of  the  proceeds  as  he  will  be  here- 
after directed."  In  obedience  to  this  order.  Captain  Webster  adver- 
tised, on  the  16th  of  October,  for  sale  at  auction  on  the  19th  of 
October,  five  hundred  bales  of  tobacco.  On  the  2l8t  day  of  October, 
the  claimant  purchased  the  tobacco  for  the  price  of  twenty-five  dollars 
per  bale,  amounting  to  the  sum  of  twelve  thousand  dollars,  for  which 
he  paid  |8,000  in  cash,  and  gave  the  United  States  credit  for  $4,000, 
they  being  then  indebted  to  him  for  supplies  furnished  the  army. 

The  first  question  that  arises  is,  what  are  the  rights  and  liabilities 
of  the  claimant  and  the  United  States  after  the  sale  of  the  tobacco  and 
the  payment  of  the  price  by  the  claimant? 

In  this  case  there  were  all  the  elements  necessary  to  constitute  a 
contract.  The  United  States  and  Mexico  were  at  war.  The  American 
army  was    in  actual  possession  of  a  considerable  portion  of   Mexico, 
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and,  by  the  law  of  nations,  had  a  right  to  seize  the  property  of  the 
Mexican  goFernment  as  lawful  prize.  Colonel  Child's  had,  for  the 
time  being,  supreme  civil  and  military  authority  in  the  military 
department  of  Puebla,  and  in  his  then  existing  capacity  he  represented 
the  United  States,  whose  officer  and  servant  he  was.  His  authority, 
as  the  head  of  the  army,  could  not  be  resisted;  for  this  was  especially 
a  case  where,  from  necessity,  the  laws  must  be  silent  in  the  presence 
of  a  victorious  army. 

The  principles  regulating  the  rights  of  nations  at  war,  when  an 
army  is  in  possession  of  an  enemy's  country,  are  clearly  established 
by  the  writers  on  the  law  of  nations.     ^*  When  the  sovereign  or  ruler 
of  a  State  declares  war  against  another  sovereign,  it  is  understood 
that  the  whole  nation  declares  war  against  another  nation."      *      * 
Hence,  these  two  nations  are  enemies,  and  all  the  subjects  of  the  one 
are  enemies  to  all  the  subjects  of  the  other.'' — Vattel,  b.  3,  ch.  5,  §  70. 
"  Everything,  therefore,  which  belongs  to  that  nation,  to  the  State, 
to  the  sovereign,  to  the  subjects,  of  whatever  age  or  sex — everything 
of  that  kind,  I  say,  falls  under  the  description  of  things  belonging  to 
the  enemy." — Ibid.,  §  73.     **  We  have  a  right  to  deprive  our  enemy 
of  his  possessions,  of  everything  which  may  augment  his  strength, 
and  enable  him  to  make  war." — Ibid.,  b.  3,  ch.  9,  §  161.     *' As  towns 
and  lands  taken  from  the  enemy  are  called  conqvssts^  all  movable 
property  taken  from  him  comes  under  the  denomination  of  booty. 
This  booty  naturally  belongs  to  the  sovereign  making  war,  no  less 
than  the  conquests,  for  he  alone  has  such  claims  against  the  hostile 
nation  as  warrant  him  to  seize  on  her  property  and  convert  it  to  his 
own  use." — Ibid.,  §  164.     **  The  property  of  movable  efifects  is  vested 
in  the  enemy  from  the  moment  they  come  into  his  power." — Ibid.,  b. 
3,  ch.  13,  §  ia6.     As  to  movables  captured  in  a  land  war,  it  has  been 
sometimes  stated  to  be  merely  requisite  that  the  property  shall  have 
been  twenty-four  hours  in  the  enemy's  hands;  but  other  writers  hold 
that  the  property  must  have  been  brought  infra  prcBsidia — that  is, 
within  the  camps,  towns,  ports,  or  fleets  of  the  enemy;  and  others 
have  drawn  lines  of  an  arbitrary  nature. — Marten's  Law  of  Nations, 
290,  291;  2  Wooddes,  Vin.  L.,  444,  §34.     But  in  respect  to  mari- 
time  captures,'  a  more  absolute  and  certain  species  of  possession  has 
been  required,  in  order  to  obviate  the  right  of  postliminium,  such  as 
a  sentence  of  condemnation,  to  give  a  neutral  purchaser  a  title  to  a 
prize  vessel.— Case  of  the  Flad  Oyen,  1  Rob.,  134;  8  T.  R.,  270. 
''Immovable  possessions,  lands,  towns,  provinces,  &c.,  become  the 
property  of  the  enemy  who  makes  himself  master  of  them;  but  it  is 
only  by  the  treaty  of  peace,  or  the  entire  submission  and  extinction 
of  the  State  to  which  those  towns  and  provinces  belonged,  that  the 
acquisition  is  completed,  and  the  property  becomes  stable  and  perfect." 
(Vattel,  b.  3,  ch.  13,  §  197.)     The  conqueror  who  takes  a  town  or  pro- 
vince from  his  enemy  cannot  justly  acquire  over  it  any  other  rights 
than  such  as  belonged  to  the  sovereign  against  whom  he  has  taken  up 
arms.     War  authorizes  him  to  possess  himself  of  what  belongs  to  his 
enemy  ;  if  he  deprives  him  of  the  sovereignty  of  that  town  or  pro- 
vince he  acquires  it,  such  as  it  is,  with  all  its  limitations  and  modifi- 
cations.—Ibid.,  §  199. 
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Iq  a  condition  resuUiDg  from  a  state  of  war,  if  property  be  seized, 
under  an  erroneous  supposition  that  it  belongs  to  the  enemy,  it  may 
be  liberated  by  the  proper  authorities  ;  but  no  action  can  be  maintained 
against  the  party  who  has  taken  it  in  a  court  of  law.  In  England  no 
municipal  court,  whether  of  common  law  or  of  equity,  can  take  cog- 
nizance of  any  questions  arising  out  of  hostile  seizure. — Le  Caux  vff. 
Eden,  2  Dougl.,  573.  So,  if  booty  be  taken  under  the  color  of  mili- 
tary authority  by  an  officer  under  the  supposition  that  it  is  the  prop- 
erty of  a  hostile  State  or  of  individuals  which  ought  to  be  confiscated, 
no  municipal  court  can  judge  of  the  propriety  or  impropriety  of  the 
seizure  ;  it  can  be  judged  of  only  by  an  authority  delegated  by  his 
majesty,  and  by  his  majesty  ultimately,  assisted  by  the  lords  in  coun- 
cil. There  are  no  direct  decisions  on  such  questions,  because,  as 
stated  by  Lord  Mansfield,  in  Lindo  vs.  Rodney,  Dougl.,  313,  they  are 
cases  of  rare  occurrence. — Le  Caux  vs.  Eden,  Dougl.,  592. 

It  is  to  be  remembered  that  we  are  now  examining  this  case  upon 
the  supposition  that  the  allegations  in  the  petition  are  true,  and  the 
general  question  is,  whether,  supposing  them  to  be  true,  a  proper 
case  is  presented  for  the  taking  of  testimony.  The  United  States  were 
in  possession  of  a  quantity  of  tobacco  captured  from  the  enemy  during 
the  war  with  Mexico.  Under  this  general  question  the  first  inquiry 
is,  whether,  when  a  person  sells  personal  property  in  his  possession, 
there  is  an  implied  warranty  that  he  has  a  title  to  such  property. 

In  most  of,  if  not  all,  the  cases  in  this  country,  wherever  the  ques- 
tion has  been  raised,  it  has  been  held  that  in  every  sale  of  personal 
property  there  is  an  implied  warranty  of  title.  Some  of  the  decisions 
to  this  effect  are.  Defreeze  vs,  Trumper,  1  Johns.,  274  ;  Bayard  t?^. 
Malcolm,  ibid.,  469  ;  Rew  vs.  Barber,  3  Co  wen,  280  ;  Case  vs.  Hall, 
24  Wend.,  102.  In  Vibbard  vs.  Johnson,  19  Johns.,  78,  it  is  said  : 
'*  There  is  no  doubt  that  in  every  sale  of  a  chattel  for  a  sound  price 
there  is  a  tacit  and  implied  warranty  that  the  vendor  is  the  owner, 
and  has  a  right  to  sell."  In  Coolidge  t;^.  Brigham,  1  Mete,  551,  the 
court  said  :  '*  In  contracts  of  sale  warranty  is  implied.  The  vendor 
is  always  understood  to  affirm  that  the  property  is  his  own.  This  im- 
plied affirmation  renders  him  responsible  if  the  title  is  defective.  In 
Boyd  vs.  Bopst,  2  Daje,  91,  it  was  said  by  the  court:  '**The  posses- 
sion of  chattels  is  a  strong  inducement  to  believe  that  the  possessor  is 
the  owner,  and  the  act  of  selling,  them  is  such  an  affirmation  of  prop- 
erty that  on  that  circumstance  alone,  if  the  fact  should  turn  out  other- 
wise, the  value  can  be  recovered  from  the  seller."  There  are  numer- 
ous other  cases  to  the  same  effect,  which  need  not  be  particularly  ad- 
verted to  for  the  present  purpose.  The  same  doctrine  is  stated  in 
Story  on  Contracts,  §535,  where  numerous  English  cases  are  cited  by 
the  author  in  support  of  his  position. 

In  the  1  Law  Reporter  United  States,  272,  there  is  a  careful  and  dis- 
criminating analysis  of  the  decisions  upon  this  point  by  Mr.  Pike,  of 
Arkansas,  in  which  the  writer  comes  to  the  conclusion  that  the  law  of 
England  on  this  subject  is  like  the  civil  law,  and  that  there  is  an  im- 
plied warranty,  not  of  title,  but  of  undisturbed  possession  and  enjoy- 
ment. It  is  immaterial  in  the  present  case  what  is  the  precise  char- 
acter of  the  implied  warranty,  whether  it  be  one  of  title  or  of  peaceable 
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possession  only,  because  the  United  States  were  not  only  in  possession 
and  sold  the  property,  but  it  has  been  taken  from  the  possession  of  the 
purchaser,  wh>  is  seeking  to  recover  damages  for  the  breach. 

In  judicial  sales,  where  property  is  sold  by  the  marshal  under  an 
order  of  court,  it  is  held  that  no  warranty  is  implied.  (The  Monte 
Allegre,  9  Wheat.,  644.)  But  this  was  not  a  judicial  sale.  It  was 
simply  a  sale  by^  the  United  States,  acting  through  their  officers  in 
an  enemy's  country,  of  property  in  their  possession  to  which  they 
claimed  a  title  by  the  rights  of  war  ;  and  we  see  no  reason  why  they 
should  stand  in  any  better  position,  in  regard  to  property  in  their 
possession  than  a  private  citizen.  The  sale  was  in  obedience  to  an 
order  from  the  commanding  general  to  his  military  subordinate.  We 
cannot  regard  the  general  as  a  court  of  law,  or  Captain  Webster  as  an 
officer  of  a  court;  for  this  would  tend  to  confound  all  the  distinctions 
that  exist  between  a  state  of  peace  and  a  state  of  war  in  regard  to  the 
rights  of  property. 

If,  then,  there  be  nothing  in  the  other  facts  in  the  case  to  alter  or 
modify  the  conclusion,  the  claimant  must  be  held  to  have  established 
a  right  of  action  against  the  United  States. 

But  the  counsel  for  the  claimant  puts  his  case  upon  still  another 
ground.  He  contends  that  the  tobacco  belonged  to  the  United  States 
by  the  rights  of  war  and  of  conquest;  that  they  sold  it  to  him,  and 
then  took  it  away  frojn  him,  making  him  thereby  liable  in  damages 
to  his  vendees. 

That  upon  the  facts  stated  in  the  petition  we  must  consider  the 
tobacco  as  properly  captured  in  war  by  the  army  oi  the  United  States, 
we  think  there  is  no  doubt.  It  was  taken  by  an  authority  which,  for 
the  time  being,  was  supreme.  Mexico,  so  far  as  it  was  actually  occu- 
pied by  a  competent  military  force,  was  for  the  time  a  conquered 
country.  In  the  rights  of  conquest  all  ordinary  civil  jurisdiction  and 
remedies  were  merged.  In  all  that  the  commanding  officer  did,  so  far 
as  he  was  justified  by  the  law  of  nations,  he  represented  the  country 
by  whose  authority  he  was  in  command  of  a  military  force.  It  was 
by  this  authority,  under  the  law  ot  nations,  that  the  tobacco  must  for 
the  present  be  considered  to  have  been  captured,  and  also  that  it  was 
the  property  of  the  enemy.  When  captured,  it  was  not  the  private 
property  of  the  captor,  but  it  became  the  property  of  the  sovereign, 
according  to  Vattel— in  this  country  of  the  United  States.  The  peo- 
ple, acting  through  the  only  agents  who  could,  from  the  necessity  of 
the  case,  be  recognised — that  is,  the  officers  in  command — sold  it  to 
the  claimant,  who  paid  the  consideration  for  it.  It  then  became  his 
property,  and,  after  such  a  sale  and  payment,  the  United  States  had 
no  greater  right  to  take  the  property  into  their  possession,  without 
indemnifying  those  who  might  have  a  claim  to  it,  than  any  individual 
would  have  to  take  property  from  his  vendee  on  the  ground  that  he 
had  no  right  to  sell  it. 

It  appears  from  tlie  petition,  that,  after  the  sale  of  the  tobacco,  the 
petitioner  was  informed  that  it  was  claimed  by  a  merchant  of  Puebla, 
by  the  name  of  Domercq,  and  that  a  board  of  inquiry  was  convened  by 
order  of  General  Lane,  consisting  of  four  officers  of  the  army,  for  the 
purpot>e  of  examining  into  the  matter,  a  majority  of  whom  reported 
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that  the  tobacco  was  not  at  the  time  of  the  sale  the  property  of  the 
United  States^  and  they  awarded  the  possession  and  ownership  thereof 
to  Domeicq,  and  that  the  consideration  paid  by  the  claimant  should  be 
returned  to  him,  which  was  accordingly  done.  Subsequently,  upon 
its  being  reported  to  General  Lane  that  the  last  buyer  of  the  tobacco 
refused  to  give  up  the  key  of  the  store-house,  an  officer  and  a  file  of 
men  forcibly  seized  and  delivered  the  tobacco  to  Domercq, 

This  must  be  considered  as  the  act  of  the  United  States.  It  stands 
on  the  same  ground  with  the  sale  of  the  tobacco.  The  United  States, 
through  their  officers,  were  in  the  actual  possession  of  the  snpreme 
civil  and  military  authority.  With  such  a  responsibility  upon  him, 
the  commanding  officer  must  ex  necessitate  act  with  promptness  and 
decision.  In  a  state  of  war,  where  the  ordinary  tribunals  are  silent, 
a  nation  must  expect  to  incur  the  risk  of  pecuniary  liability  for  the 
acts  of  its  officers  in  a  foreign  country,  whose  course  of  conduct  must 
be  determined  by  what  seems  best  under  existing  circumstances.  It 
would  be  unreasonable  in  the  extreme  to  require  of  military  officers, 
carrying  on  war  abroad,  placed  in  difficult  and  trying  positions,  either 
the  experience  or  the  legal  skill  that  would  enable  them  to  appreciate 
the  subtle  distinctions  which  at  home,  and  in  a  time  of  peace,  are  ap- 
plied to  the  ascertainment  of  legftl  rights.  It  is  a  necessary  conse- 
quence of  a  state  of  war  that  the  orders  of  the  general  can  admit 
neither  of  argument  nor  resistance.  It  is  the  nation  that  carries  on 
the  war,  and  not  the  individual  officer  ;  and  it  follows  that  the  nation 
must  be  liable  for  the  acts  of  such  agents  as  it  sees  fit  to  employ  in  the 
prosecution  of  its  object. 

Our  conclusion  is,  that  if  the  allegations  in  the  petition  are  proved, 
the  claimant  is  entitled  to  some  damages  from  the  United  States. 
Whether  the  claimant  is  entitled  to  recover  any  sum  beyond  the  con- 
sideration paid  by  him,  by  reason  of  his  liability  to  subsequent  vendees, 
is  a  question  which  can  more  conveniently  be  examined  when  all  the 
evidence  relating  to  damages  is  laid  before  us.  At  present,  we  shall 
merely  order  testimony  to  be  taken.  " 

It  thus  appears  that  the  title  acquired  by  Port,  the  petitioner,  was 
clearly  a  valid  and  legal  title;  that  the  various  transfers  by  whicli  the 
property  came  at  last  into  the  hands  of  the  last  holders  were  also  legal 
and  valid  conveyances,  and  that  the  acts  of  the  United  States  authorities 
in  Mexico  were  wholly  illegal,  and  that  the  government  is  bound  to 
make  compensation  for  the  damages  actually  sustained.  As  a  conse- 
quence of  their  act,  Mr.  Port  has  been  subjected  to  serious  loss  and 
damage.  Not  only  has  he  been  obliged  to  refund  the  amount  of  the 
profit  paid  on  the  sale  to  Abadie,  but  has  been  subjected  to  the  dam- 
ages successively  sustained  by  the  several  parties  to  which  the  sales 
were  made,  and  for  the  full  amount  of  which  he  has  been  held  liable. 
The  rule  in  relation  to  governments,  as  in  relation  to  individuals,  is, 
that  the  party  who  suffers  an  injury  ol  this  character  shall  be  fully  in- 
demnified for  the  loss  and  damage  sustained  as  the  direct  consequence  of 
the  wroncrful  act.  The  technical  rules  at  law  in  relation  to  the  damaores 
in  case  of  failure  of  title  to  personal  property  on  an  express  or  im- 
plied warranty,  do  not  apply.     Here  there  was  no  failure  of  title;  the 
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tobacco  sold  became  absolutely  the  property  of  Port,  and  subsequently 
of  those  to  whom  he  made  sale  ;  and  the  subsequent  seizure  was  wrong- 
fuly  and  is  not  rendered  any  less  so  by  the  unsuccessful  attempt  on  the 
part  of  some  officers  of  the  government,  without  proof  or  just  ground 
of  suspicion,  to  assail  the  character  of  the  person  injured. 

JOHN  A.  ROCKWELL, 

Of  Counsel  for  Petitioner. 


IN  THE  COUBT  OF  CLAIMS. 

J.  Alexis  Port  vs.  The  Unitkd  States. 

SOLICITOR'S  BRIEF. 

Claim  for  damages  arising  under  a  contract  by  which  he  purchased 
certain  tobacco  in  Mexico  which  had  been  seized  by  the  commanding  offir- 
cer  at  Puebla,  but  of  which  he  was  deprived  by  General  Lane  when  sitb- 
sequently  in  command. 

MATERIAL  PACTS  AS  UNDERSTOOD  BY  THE  SOLICITOR. 

First.  When  the  American  army  took  possession  of  Puebla,  the 
Mexican  government  had  at  that  place  2,081  bales  of  tobacco  which 
was  seized  by  said  army  by  order  of  Gen.  Worth  and  confiscated  for 
the  use  of  the  United  States.  (Finding  of  the  court,  Record,  p.  45  ; 
evidence  of  Seniriento,  Record,  p.  40;  Gen.  Worth's  Order  No.  55, 
May  20,  1847,  Record,  p.  48.) 

Second.  That  this  tobacco  was  sold  by  Capt.  Allen  to  Hargous, 
about  June,  1847,  who  subsequently  sold  it  to  Don  Juan  Domercq,  a 
Spanish  citizen,  who  took  possession  of  the  same. 

The  court  convened  to  inquire  into  and  determine  this  matter,  found 
as  follows : 

''  When  General  Worth  entered  Puebla,  in  May,  1847,  he  seized 
and  caused  to  be  sold  upwards  of  2,000  bales  of  tobacco  owned  by  the 
Spanish  government.  Hargous  became  the  purchaser,  and  subse- 
quently sold  2,081  bales  of  it  to  Don  Juan  Domercq,  a  Spanish  citizen. 
He  delivered  1,325  bales  at  the  quartel  San  Jot-e,  and  the  remainder 
in  different  parts  of  the  city."  (Record,  p.  45  ;  evidence  of  Seniriento, 
Record,  p.  40 ;  evidence  ol  Dr.  Schadler,  Record,  p.  42  ;  evidence  of 
Busbor,  Record,  p.  44 ;  Gen.  Worth's  order,  Record,  p.  48  ;  Captain 
Allen's  bill  of  sale  and  certificate,  Record,  p.  48.) 

Third.  That  the  court,  upon  lull  hearing,  found  that  a  large  quantity 
of  the  tobacco  purchased  by  Domercq  had  been  sold,  or  used  or 
destroyed  by  the  American  officers  and  soldiers,  and  they  awarded 
him  $34,608,  with  legal  interest,  to  indemnify  him  therefor.  (Record, 
p.  46.) 

Fourth.  That  Col.  Childs,  not  knowing  that  tlie  tobacco  had  been 
sold  by  Capt.  Allen,  and  believing  that  it  still  belonged  to  the  United 
States  as  a  seizure,  advertised  it  for  sale,  at  public  auction,  on  the 
mh  of  September,  1847. 
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On  the  12th  of  September,  1847,  Col.  Childs  made  the  following 
onler : 

'*  Captain  Webster,  a.  q.  m.,  will  sell  at  auction  some  captured  to- 
bacco, and  dispose  of  the  proceeds  as  he  will  be  hereafter  directed." 
(Record,  p.  29.) 

Capt.  Webster  adv^ertised  as  follows : 

*'  On  the  19th  instant  there  will  be  sold  at  public  auction,  at  three 
o'clock  in  the  afternoon,  at  the  cuartel  San  Jos6  500  bales  of  to- 
bacco."    (Record,  p.  29.) 

Colonel  Childs  says,  in  his  report  of  February  23,  1848,  that  his 
evidence  before  the  court  convened  at  Puebla  was  entirely  correct ; 
and  in  that  he  stated  : 

"  Supposing  the  tobacco  to  be  the  property  of  the  United  States, 
witness  directed  the  quartermaster  to  sell  the  same."  (Record,  p.  35.) 

Fifth.  The  tobacco  was  sold,  either  directly,  or  through  second 
hands,  to  Port  (but  which  is  not  certain)  for  i24  per  bale. 

Captain  Webster,  before  the  special  court  at  Puebla,  testified  ^*  that, 
by  order  of  Col.  Childs,  he  sold  (500)  five  hundred  bales  of  tobacco. 
The  price  agreed  on  with  Wingierski  was  (22)  twenty-two  dollars  per 
bale,  but  Wingierski  never  paid  the  money,  nor  took  possession  of  the 
tobacco,  nor  in  any  other  way  exercised  right  of  property.  Wingierski 
told  witness  he  had  sold  the  tobacco  at  ($24)  twenty-four  dollars  per 
bale  to  Port.  Soon  after,  (witness  thinks  the  same  day,)  Port  came 
to  witness  and  told  him  he  would  take  the  tobacco  at  ($24)  twenty- 
lour  dollars  per  bale  ;  told  Port  he  might  have  it.  Port  paid  eight 
thousand  dollars  in  cash,  and  the  balance  was  passed  to  the  credit  of 
the  United  States  against  Port  for  supplies  of  clothing,  &c.,  which  he 
was  then  and  now  is  furnishing  for  account  of  the  United  States. 
The  tobacco  was  the  same  now  in  controversy  before  the  court." 
(Record,  p.  28.) 

Spencer,  the  interpreter  before  the  court  in  Domercq's  case,  testi- 
fied, that  after  the  siege,  when  some  of  the  tobacco  had  been  used 
as  breast-works  and  otherwise,  '^  Colonel  Childs  instructed  Captain 
Webster  to  advertise  the  tobacco  stored  in  the  quartel  for  sale  ;  and  I 
wrote  the  advertirements  and  had  them  put  upon  the  corners  of  the 
streets.  500  bales  of  the  tobacco  were  sold  to  Wingierski  at  $22  per 
bale  :  and  Wingierski,  shortly  afterwards,  sold  it  to  Port  at  $24  per 
bale.  I  delivered  the  500  bales  to  Port  on  the  22d  of  October,  1847, 
by  order  of  Captain  Webster."     (Record,  p.  44.) 

Both  of  these  witnesses  agree  that  the  sale  was  first  made  to  Win- 
gierski, and  that  the  final  delivery  was  to  Port.  Webster  says  Win- 
gierski failed  to  pay,  and  he  resold  to  Port  at  two  dollars  higher  price; 
while  Spencer  says  that  Port  bought  of  Wingierski.  If  the  latter 
was  the  purchaser,  and  sold  his  purchase  to  Port,  then  Port  has  no 
claim  upon  the  government  upon  his  own  grounds. 

Mr.  Marcy,  then  Secretary  of  War,  thus  states  the  matter  : 

'*  It  appears  incidentally  in  the  proceedings  of  a  board  of  officers  at 
Puebla,  that  this  tobacco  was  a  part  of  a  quantity  belonging  to  one 
Domercq,  which  was  seized  by  General  Childs  under  the  belief  of  its 
being  the  property  of  the  Mexican  government,  and  after  the  siege  of 
Puebla  was  sold  by  you  (Capt.  Webster)  at  a  public  sale  to  one  Win- 
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gierski,  and  by  him  to  Mr.  Port ;  sabsequently,  on  the  claim  of  the 
owner,  Domercq^it  was  taken  from  Port  and  delivered  up.''  (Record^ 
p.  24.) 

Fifth.  On  ascertaining  that  the  tobacco  did  not  belong  to  the  gov- 
ernment at  the  time  of  the  sale,  but  to  the  assignee  of  its  vendee,  Port 
was  forbidden  to  sell  the  tobacco,  and  it  was  finally  taken  by  the 
agents  of  the  United  States  and  delivered  to  Domercq,  the  real  and 
true  owner. 

Spencer  testified : 

''I  delivered  the  500  bales  to  Port  on  the  22d  of  October,  1847,  by 
order  of  Captain  Webster.  On  the  23d  day  of  October,  1847,  Colonel 
Childs  ordered  the  sales  of  the  tobacco  to  be  stopped,  and  on  the  25th 
October,  1847, 1  was  ordered  by  Colouel  Cbilds,  through  Captain  Web- 
ster, to  deliver  to  Mr.  Domercq  the  remainder  of  the  tobacco  on  hand. 
*  *  *  *  In  November  I  went  with  a  detachment  of  men  to  Port's 
house,  under  the  order  of  General  Lane,  and  upon  being  refused  the 
keys,  burst  open  the  doors  and  took  the  600  bales  of  tobacco  sold  by 
Wingierski  to  Port^  and  delivered  it  to  Domercq."  (Record,  p.  44.) 

Captain  Webster  addressed  the  following  letter  to  Port  under  date 
of  the  30th  of  October,  1847 : 

^'SiK :  You  will  please  suspend  the  sale  of  tobacco  purchased  of  me 
for  the  present.  You  are  perhaps  aware  that  the  whole  is  claimed  by 
Senor  Domercq."     (Record,  p.  29.) 

SiaUh.  On  the  17th  of  November,  1847,  General  Lane  orderrd  a 
court  of  inquiry,  consisting  of  Colonel  Brough,  Colonel  Dumont,  and 
Captain  Pugh,  'Mo  inquire  into  the  merits  of  certain  claimants  to  a 
lot  of  tobacco  recently  sold  by  Captain  Webster,  quartermaster." 
(Record,  p,  24.) 

Major  Young  was  subsequently  substituted  in  place  of  Colonel 
Brough,  who  was  ill.     (Record,  p.  25  ) 

Seventh,  The  court  assembled,  the  parties  (Domercq  and  Port;  ap- 
peared and  presented  their  claims  in  writing;  witnesses  were  heard, 
and  the  court  determined  that  the  tobacco  was  legally  the  property  of 
Domercq,  and  that  it  should  be  given  up  to  him,  and  that  Captain 
Webster  repay  to  Port  the  |8,000,  and  recredit  him  the  $4,000  which 
had  been  charged  to  him  in  account  to  make  up  the  $12,000  which  he 
had  paid  for  the  same.     (Record  of  proceedings,  Record,  pp.  25  to  28.) 

''The  claims  of  both  parties  were  then  read,  having  been  presented 
in  writing,  (see  documents  marked  A  and  B,)  and  the  court  proceeded 
to  the  examination  of  witnesses."     (Record,  p.  25.) 

Colonel  Child«,  Domercq,  and  Captain  Webster  were  sworn.  (Rec- 
ord, pp.  25,  28.) 

Port  appeared  and  cross-examined  Colonel  Childs.  (Record,  p.  27.) 

The  opinion  of  the  court  was  as  follows  : 

''They  are  of  the  opinion  the  (500)  five  hundred  bales  of  tobacco- 
sold  by  Captain  Webster  to  Mr.  Port  were,  at  the  time  of  the  said 
«ale,  the  property  of  Mr.  Domercq,  and  not  the  property  of  the  United 
States,  and  award  the  possession  and  ownership  tnereof  to  him,  the 
said  Domercq,  and  that  the  quartermaster.  Captain  Webster,  pay  to 
Hr,  Port  eight  thousand  dollars,  (|8,000,)  with  interest  from  the  date 
of  its  payment  to  him,  and  cancel  the  credit  of  four  thousand  dollars 
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214,000)  to  the  United  States  in  its  accounts  with  Port  for  clothin^^ 
c,  supplied."     (Record,  p.  28.) 

Domercq's  statement  is  at  p.  30  of  the  Becord,  and  Port's  at  p.  33. 

Eighth.  Q^neral  Lane  approved  of  these  proceedings* 

Webster  says  :  ^ 'General  Lane  approved  the  proceedings  and  ordered 
me  to  carry  them  into  effect."     (Record,  p.  77.) 

Ninth.  When  Port  bought  this  tobacco  he  knew  that  it  belonged  to 
Domercq,  and  not  to  the  United  States,  though  the  officer  ordering  the 
sale  and  the  one  selling  did  not  know  that  fact. 

On  the  hearing  between  Port  and  Domercq  the  latter  was  sworn 
at  Port's  request  and  testified  : 

''The  first  time  I  ever  heard  anything  on  the  subject,  (the  tobacco,) 
was  one  day  when  Port  called,  in  my  hearing,  to  the  son  of  the 
Spanish  consul,  and  asked  him  if  he  did  not  wish  to  join  him  in  the 
purchase  of  the  tobacco ;  the  reply  was,  'no,  for  it  is  the  property  of 
a  friend,  and  you  will  make  yourself  liable  for  reclamations.'  Some 
day  or  two  after  Port  told  witness  he  had  purchased  five  ^500)  hundred 
bales  of  tobacco,  and  asked  him  if  he  did  not  wish  to  join  him  in 
the  purchase  ;  to  which  he  replied  in  the  negative,  for  he  did  not 
wish  to  purchase  his  own  property.  Port  answered  that  that  made 
no  difference,  that  he  could  always  interpose  his  claims.''     (Record, 

p.  27.) 

Colonel  Childs,  in  his  letter  of  February  23,  1849,  says  : 

<<Wingier8ki  was  my  secretary  and  interpreter.  He  knew  full  well 
that  the  tobacco  did  not  belong  to  the  United  States;  for  Domercq  told 
him  so,  and  wished  to  see  me  on  the  subject,  but  was  refused  admission 
by  Wingierski  under  the  plea  that  I  was  engaged.  Mr.  Port  must 
have  known  that  this  tobacco  had  been  sold  but  a  few  months  before. 
He  must  have  known  that  all  the  tobacco  in  Puebla  had  been  seized 
by  General  Worth,  and  publicly  sold."     (Record,  p.  34.) 

Colonel  Childs  In  his  letter  of  February  23,  1848,  says : 

^'That  I  am  convinced  that  both  my  secretary  and  Mr.  Port  knew 
that  this  tobacco  had  been  sold  by  Captain  Allen,  and  that  the  fact 
was  kept  from  me  for  fraudulent  purposes,  and  finally  hastened,  in 
my  opinion,  the  death  of  Mr.  Wingierski,  when  he  found  out  that 
the  facts  of  the  case  had  come  to  my  knowledge  from  other  sources  ; 
therefore  I  do  not  consider  Port  entitled  to  damages."  (Record^  p. 
35.) 

Tenth.  The  tobacco  was  purchased  by  Port  at  one-half  of  its  actual 
value. 

Port  states  that  he  purchased  the  tobacco  at  $24  per  bale.  (Rec- 
ord, p.  3.)  It  was  worth  twice  that  sum,  as  proved  before  the  court 
assembled  at  Puebla,  and  Domercq  was  compensated  at  this  rate. 

^'The  board  also  find  that  8  arobas  constitute  a  bale  of  tobacco,  and 
that  tobacco  of  the  same  quality  as  that  lost  by  Domercq  was  worth, 
about  the  first  of  August,  1847,  |6  per  aroba^  or  25  pounds."  (Rec- 
ord, p.  46.) 

Eleventh,  There  is  no  proper  evidence  that  Port  sold,  or  sustained 
any  damage  by  selling,  the  tobacco  in  question,  or  otherwise;  but  that, 
on  the  contrary,  it  remained  in  his  possession  at  the  time  that  it  was 
taken  and  delivered  to  Domercq,  the  true  owner. 
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Mr.  Port,  in  Kis  petition,  says  he  has  been  ^'subjected  to  the  neces- 
sity of  making  fall  indemnification  to  sabseqaent  purchasers  for  the 
losses  sustained  by  them,  respectively,  as  well  as  the  direct  injury 
arising  from  the  annulling  the  contract;''  but  he  furnishes  no  evidence 
that  he  had  sold  or  had  been  compelled  to  pay  any  such  loss  or  dam- 
age. The  unsigned  papers  at  p.  13  of  the  record  prove  nothing,  nor 
would  they  prove  anything  if  they  were  signed,  and  the  signatures 
proved  to  be  genuine.  No  witness  testifies  to  the  fact  that  rort  had 
sold  or  paid  anything  whatever  to  any  body. 

Twd/ih.  There  are  circumstances  which  tend  to  show  that  he  was 
not  liable  at  all  for  any  subsequent  sale  ;  but  if  he  had  been  originally 
80  liabl'e,  that  he  did  not  remain  so  liable. 

On  the  28d  of  November,  184T,  (General  Lane  made  the  following 
order : 

^'  The  general  commanding  directs  that  Captain  Webster,  Mr.  Port, 
Mr.  Abadie,  and  Messrs.  Gambia  &  Co.,  Mr.  Gordon  Maney,  report 
themselves  at  headquarters,  at  3  o'clock  p.  m.,  for  the  purpose  of 
settling  finally  the  business  referring  to  a  lot  of  tobacco  in  dispute." 
(Record,  p.  49.) 

On  the  7th  of  December,  lS4t*I,  General  Lane  made — connected 
with  the  above,  and  as  the  apparent  result  thereof— ^the  following 
order: 

'*  1.  All  persons  who  have  instituted  legal  proceedings  against 
Alejo  Port,  or  against  any  other  person  or  persons  for  and  concerning 
tobacco  purchased  by  said  Port  of  the  depot  quartermaster  of  Puebla, 
Captain  Charles  Webster,  of  public  places,  are  hereby  strictly  en- 
joined from  all  further  proceedings  in  the  premises  in  any  court  or 
courts  of  this  country  at  their  peril. 

^'  2.  All  persons  holding  writings,  contracts,  receipts,  bills  of  sale, 
or  other  paper  or  papers  conflicting  with  or  adverse  to  the  latter  order 
issued  from  these  headquarters,  nullifying  all  such  contracts,  bills  of 
sale,  or  other  paper  or  papers,  or  transfers,  are  hereby  ordered  forth- 
with to  deliver  all  such  contracts,  transfers,  bills  of  sale,  or  other 
papers,  to  Lieutenant  Alexander  Hayes,  quartermaster  of  this  brigade." 
(Record,  pp.  49  and  50.) 

These  orders  show  that  this  claimant  and  other  parties  who  possibly 
might  have  had  claims  upon  him  were  cited  before  Qeneral  Lane,  and 
that  he,  in  effect,  enjoined  them  from  taking  any  further  proceedings 
against  any  person,  or  against  one  another,  in  relation  to  this  tobacco 
afiair. 

LEGAL  PROPOSITIONS. 

Fnsr.  Under  ike  laws  of  wavj  the  American  army  had  the  power 
and  authority  to  seite  Mexican  tobacco  and  eeli  it  as  the  commanding 
officer  saw  fit. 

The  whole  title  of  all  the  parties  claiming  this  tobacco  rests  upon 
the  laws  of  war.  That  title  was  acquired  by  force,  and  the  property 
was  disposed  of  by  military  order,  being  a  continued  exercise  of  the 
same  law  of  force.  The  rules  of  the  common  law  have  no  applica- 
bility to  the  case.  Port  knew  that  the  only  title  he  could  acquire 
was  that  derived  from  force,  and  that  he  held  under  the  military  law, 
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and  his  remedies,  and  those  against  him,  were  under  the  law,  tod 
not  under  the  common  law.  All  parties  acted  upon  this  principle, 
and  they  must  abide  by  it  in  the  pursuit  of  their  remedies. 

Second.  Ihe  officers  of  the  American  army  had  full  and  perfect  au- 
thority to  make  and  execute  all  such  laws  as  those  in  command  saw  fU, 
in  such  manner  as  they  might  determine  upon^  applicable  to  such  cases  as 
tlie  one  in  question. 

There  is  no  distinct  military  code  declaring  rights  and  prescribing 
remedies.  But  the  whole  rests  upon  the  ground  of  physical  power  in 
the  acquisition  of  title.  The  sales  of  property  seized  are  made  by 
virture  of  such  orders  as  the  commander  may  from  time  to  time  pre- 
scribe, and  upon  no  other  regulations.  Whoerer  complains  of  the 
exercise  of  this  power  must  apply  to  this  same  military  authority  for 
redress.  la  such  cases  the  military  power  exercises  its  own  functions 
and  determines  in  its  own  way  the  mode  and  extent  of  redress.  The 
parties  complaining  cannot  rightftiUy  avoid  demanding  a  remedy 
under  that  law,  and  afterwards  apply  to  other  tribunals  and  ask  for 
the  application  of  other  laws  to  their  cases.  These  latter  tribunals 
may  not  have  the  power  to  administer  full  justice  to  either  party,  and 
they  may  not  know,  nor  have  the  means  of  executing  the  laws  under 
which  such  military  title  was  acquired.  Courts  of  common  law  juris- 
diction are  cot  adapted  to  the  consideration  of  such  cases.  They 
should  be  left,  as  this  case  was,  to  the  determination  of  a  military 
tribunal  established  and  empowered  to  act  upon  it. 

Third.  Tlie  court  convened  by  order  of  Oen.  Lane  had  a  lawfid 
right  to  determine  in  whom  the  legal  title  to  the  tobacco  was  vested,  and 
that  determination  was  condttsive. 

The  civil  courts  were  without  jurisdiction  or  power  at  Puebla,  ex- 
cept such  as  the  conquerors  permitted  them  to  exercise.  The  latter, 
under  the  laws  of  war,  had  the  undoubted  right  to  institute  all  such 
tribunals  as  the  conquest  rendered  convenient.  Gren.  Lane  deter- 
mined, and  no  one  has  the  right  to  reverse  that  determination,  that  a 
military  court  should  convene  to  determine  who  owned  the  tobacco. 
The  parties  came  before  that  court,  and  Port  introduced  a  witness, 
(Domercq,)  who  was  sworn  and  testified,  and  that  court  adjudicated 
upon  the  question,  declaring  it  not  to  be  the  property  of  Port,  but 
that  it  belonged  to  Domercq.  Without  authority  to  adjudicate  upon 
such  questions,  nothing  could  be  settled  where  armies  are  stationed 
or  proceed  in  an  enemy's  country.  These  tribunals  are  the  only 
means  of  insuring  justice,  and  were  properly  resorted  to. 

Fourth.  Port^  in  stibmitting  to  the  tribunal  established  to  investigate 
and  determine  his  daimSy  became  bound  to  abide  its  decision^  and  there- 
fore is  concluded  from  denying  that  the  tobacco  did  not  legally  belong  to 
Part,  and  that,  on  being  refunded  the  purchase  money  untk  interest, 
he  was  entitled  to  no  further  indemnity. 

After  having  submitted  himself  to  the  court  established  to  hear  his 
claim  to  the  tobacco,  and  after  having  become  active  in  asserting  his 
own  claim  and  in  trying  to  defeat  that  of  Domercq,  and  after  having; 
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receiTed  back  hb  money  in  tbe  execution  of  its  decree^  Port  cannot 
deny  the  power  of  the  court,  nor  dispute  the  validity  of  its  decree. 
That  tribunal  entered  upon  the  duty  of  doing  lustice,  and  we  are 
bound  to  believe  that  it  succeeded  in  doing  so.  That  court  gave  him 
back  his  consideration  money,  with  interest.  He  claimed  nothing 
more.  He  did  not  say  that  he  had  sold  at  an  advance  and  was  liable 
to  damages,  or  that  he  had  paid  them.  It  is  evident  that  Abadie's 
name  was  introduced  as  a  means  of  inducing  the  court  to  adjudge 
him  (Port)  the  continued  possession  of  the  tobacco.  He  had  ample 
iastice  done  him.  But,  whether  he  had  or  not,  that  decision  was  final. 
None  of  the  superior  officers  deemed  it  unjust,  and,  therefore,  none 
would  reverse  it  on  appeal. 

Fifth.  But  having  purchased  wiOi  a/tiU  hnmoledge  of  the  fact  tluU 
the  United  States  did  not  oum  the  iobacooy  hut  that  it  belonged  to 
Domercq^  he  has  no  daim  for  failure  of  title  to  the  same. 

Mr.  Port  cannot  complaim  at  the  result,  when  he  purchased  know- 
ing what  the  officer  selling  did  not,  that  the  United  States  had  no 
title.  He  proves  by  his  own  witness  (Record,  p  27)  that  he  knew  of 
the  previous  sale,  and  that  he  bought  with  the  intention  of  interpos- 
ing claims,  if  it  should  be  taken  away,  on  the  government.  If  ho 
had  been  honest  and  fair,  he  would  have  spoken  to  Captain  Webster 
about  the  title,  and  what  he  knew  of  the  sale  to  Hargous  and  Do- 
mercq,  which  would  undoubtedly  have  led  to  inquiry  and  prevented 
a  sale.  Colonel  Childs  and  Captain  Webster  acted  in  good  faith,  but 
Port  did|not.  If  ill  consequences  follow,  which  were  not  provided  for 
by  the  decision  of  the  court,  it  naturally  results  from  his  own  course, 
and  they  rightfully  fall  upon  his  own  shoulders. 

BixTH.  That  after  the  proceedings  restoring  to  Port  the  consideration 
he  heui  paid  for  the  tobacco,  he  had  no  legal  claim  to  any  indemnificor 
iion  on  account  offaUute  of  title. 

The  consideration  paid  by  Port  for  the  tobacco  was  restored  under 
the  decision  of  a  court.  .  This  shielded  him  from  loss.  The  decision 
was,  that  he  was  entitled  to  so  much  and  no  more.  This  is  resjudi- 
eata,  and  closes  the  matter ;  and  as  full  justice  was  done  to  him,  he 
has  no  grounds  of  complaint,  much  less  for  a  recovery  against  the 
government. 

SsvsNTH.  After  the  order  ntdlifying  aU  contracts  and  proceedings  on 
account  of  said  tcbacco,  no  svbsequent  recovery  could  be  had  against 
Port  by  his  vendee,  or  any  one  else  claiming  under  him. 

To  guard  against  all  possibility  of  loss  to  Port,  General  Lane  called 
the  parties  whom  it  might  be  supposed  could  disturb  Port  by  claims, 
and  adjudicated  the  matter,  and,  in  effect,  issued  a  perpetual  injunc- 
tion against  them,  forbidding  all  claims  against  said  Port.  This 
elftsed  all  claims ;  and,  if  he  had  then  been  legally  liable,  it  cancelled 
soch  liability,  and  no  one  could,  at  any  future  period,  recover  against 
him.  This  closes  all  pretence  of  claim  from  the  supposed  claimants 
on  Port. 
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Eighth.  Whether  the  acta  and  determinations  of  the  commanding 
officers  or  military  tribunals  in  Mexico  were  right  or  torong^  this  court 
has  no  power  or  authority  to  adjudicate  upon  their  correctness. 

It  cannot  be  denied  tbat  the  Puebla  military  court  acted  npoB 
Port's  case^  and  made  a  final  adjudication  upon  it.  If  it  decided 
rightly,  then  full  iustice  has  been  done  him.  If  it  decided  otherwise, 
this  court  is  not  clothed  with  the  power  of  an  appellate  tribunal  so  aa 
to  correct  its  errors.  It  can  no  more  review  the  doings  of  this  court 
than  that  of  any  other  court  which  may  have  been  established  under 
law. 

In  Hudson  vs.  Guestier,  4  Cranch,  293,  it  was  held  that  municipal 
seizures  must  be  regulated  by  the  municipal  law,  and  no  foreign  court 
can  question  the  correctness  of  what  was  done  while  acting  within  its 
jurisdiction. 

In  Grandson  vs.  Leonard,  4  Cranch,  434,  it  was  held,  that  the 
sentence  of  a  foreign  court  of  admiralty,  condemning  a  vessel  for  a 
breach  of  blockade,  is  conclusive  of  the  fact  in  an  action  on  the  policy 
of  insurance. 

In  Kemp's  lessee  t;^.  Kennedy,  5  Cranch,  1T3,  it  was^  held,  that 
when  an  inferior  county  court  in  New  Jersey  having  jurisdiction  to 
judge  in  cases  of  inquisition  of  treason,  its  judgment,  although  clearly 
erroneous,  was  not  void,  but  was  conclusive,  because  it  had  jurisdic- 
tion. 

In  Hopkins  vs.  I.ee,  6  Wheat.,  109,  it  was  held,  that  a  judgment 
or  decree  of  competent  jurisdiction  is  conclusive,  wherever  the  same 
matter  is  a^ain  brought  in  controversy,  although  the  rule  does  not 
apply  to  points  which  come  only  collaterally  under  consideration,  or 
are  only  incidentally  considered,  or  can  only  be  argumentatively 
inferred  from  the  decree. 

In  Elliot  vs.  Piersol,  1  Peters,  328,  p.  340,  the  Supreme  Court 
said  :  ^'  We  agree  that  if  the  county  court  had  jurisdiction,  its  deci- 
sion would  be  conclusive."  ^^  Where  a  court  has  jurisdiction,  it  has 
a  right  to  decide  every  question  that  occurs  in  the  cause,  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  until  reversed,  is 
regarded  as  binding  in  every  other  court.  But  if  it  act  without  au- 
thority, its  judgments  and  orders  are  regarded  as  nullities.  They  are 
not  voidable,  but  simply  void,  and  ibrm  no  bar  to  a  recovery  sought, 
even  prior  to  reversal  in  opposition  to  them." 

In  Thompson  vs.  Tolmie,  2  Pet.,  157,  it  was  held,  that  when  the 
proceedings  of  a  court  of  competent  jurisdiction  are  brought  before 
anothe.  court  collaterally,  they  are  by  no  means  subject  to  all  the  ex- 
ceptions which  might  be  taken  to  them  on  a  direct  appeal.  The  gen- 
eral and  well-settled  rule  of  law  in  such  cases  is,  that  when  the  pro- 
ceedings are  collaterally  drawn  in  question,  and  it  appears  on  the  face 
of  them  that  the  subject-matter  was  within  the  jurisdiction  of  the 
court,  they  are  voidable  only.  The  errors  and  irregularities  of  any 
suit  are  to  be  corrected  by  some  direct  proceeding,  either  in  the  same 
court  to  set  them  aside,  or  in  an  appellate  court." 

In  the  United  States  vs.  Nourse,  9  Pet.^  8,  it  was  held :  ^^  It  is  a 
rule  to  which  no  exception  is  recollected,  that  the  judgment  of  a  court 
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of  competent  jurisdiction,  while  anreversed,  oondudes  the  subject-mat- 
ter as  between  the  same  parties.  They  oannot  again  bring  it  into 
litigation." 

In  Voorheea  vs.  The  Bank  of  the  V.  8.,  10  Pet.,  449,  p.  473,  it  was 
held,  that  '^so  long  as  a  judgment  remains  in  force  it  is  in  itself  evi- 
dence of  the  right  of  the  plaintiff  to  the  thing  adjudged,  and  gives 
him  a  right  to  process  to  execute  the  judgment ;  the  errors  of  the 
court,  however  apparent,  can  be  examined  only  by  an  appellate  power; 
and  by  the  laws  of  every  country  a  time  is  fixed  for  such  an  examina- 
tion, whether  in  rendering  judgment,  issuing  execution,  or  enforcing 
it  by  process  of  sale  or  imprisonment."  ^'  A  judgment  or  execution 
irreversible^  by  a  superior  court  cannot  be  declared  a  nullity  by  any 
authority  of  law,  if  it  has  been  rendered  by  a  court  of  competent 
jurisdiction  of  the  parties,  the  subject-matter,  with  authority  to  use 
the  process  it  has  issued  ;  it  must  remain  the  only  test  of  the  respec- 
tive rights  of  the  parties  to  it." 

In  Strother  vs.  Lucas ^  12  Pet.,  410,  it  was  held,  that  no  principle 
can  be  better  established  by  the  authority  of  the  Supreme  C!ourt  than 
«Hhat  the  acts  of  an  officer  to  whom  a  public  duty  is  assigned  by  his 
kin^,  within  the  sphere  of  his  duty,  are  prima  fa^  to  be  taken  to  be 
within  his  power."  **The  principles  upon  which  it  rests  are  believed 
to  be  too  deeply  founded  in  law  and  reason  ever  to  be  successfully 
aspailed. ' ' 

In  WUcax  YB.  Jackaon^  13  Pet.,  498,  p.  611,  the  Supreme  Court 
said  :  *'  The  acts  of  Congress  have  given  to  the  registers  and  receivers 
of  the  land  offices  the  power  of  deciding  upon  claims  to  the  right  of 
pre-emption  ;  that  upon  these  questions  they  act  judicially  ;  that  no 
appeal  having  been  given  from  their  decision,  it  follows  as  a  conse- 
quence that  it  is  conclusive  and  irreversible.  This  proposition  is  true 
in  relation  to  every  tribunal  acting  judicially,  whilst  acting  within 
the  sphere  of  their  jurisdiction,  where  no  appellate  tribunal  is  created; 
and  even  when  there  is  such  appellate  power,  the  judgment  is  conclu- 
sive when  it  only  comes  collaterally  into  question  so  long  as  it  is  un- 
reveraed.  But  directly  the  reverse  of  this  is  true  in  relation  to  the 
judgment  of  a  court  acting  beyond  the  pale  of  its  authority." 

In  Gixke  vs.  Halsejff  16  Pet.,  Tl,  it  was  held,  that  ^^  in  every  in- 
stance where  a  tribunal  has  decided  upon  a  matter  within  its  regular 
jurisdiction,  its  decision  must  be  presumed  proper,  and  is  binding  until 
reversed  by  a  superior  tribunal ;  and  cannot  be  affected,  nor  the 
rights  of  persons  depending  upon  it  impaired  by  any  collateral  pro- 
ceeding." 

In  The  Philadelphia  (t  Trenton  B.  B.  Co,  vs.  Stimaon,  14  Pet., 
448,  p.  468,  the  Supreme  Court  said :  '^  The  patent  was  issued  under 
the  great  seal  of  the  United  States,  and  is  signed  by  the  President 
and  countersigned  by  the  Secretary  of  State.  It  is  a  presumption  of 
law,  that  all  public  officers,  and  especially  such  high  functionaries, 
perform  their  proper  official  duties,  until  the  contrary  is  proved.  And 
when,  as  in  the  present  case,  an  act  is  to  be  done,  or  patent  granted^ 
npon  evidence  and  proofs  to  be  laid  before  such  officer,  upon  which  he 
is  to  decide,  the  fact  that  he  has  done  the  act  or  granted  the  patent,  is 
fTvmafade  evidence  that  the  proofs  have  been  regularly  made,  and 
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were  satisfactory.  No  other  tribunal  is  at  liberty  to  re-examine  or 
controvert  the  sufficiency  of  such  proofs,  if  laid  beifore  him,  when  the 
law  has  made  such  officer  the  proper  judge  of  their  sufficiency  and 
competency." 

In  WUliama  vs.  7%e  United  States y  1  How;^  290,  it  was  held,  that 
^'  the  acts  of  the  court  must,  in  the  first  instance,  be  presumed  to  be 
regular,  and  in  conformity  with  settled  usage,  and  are  conclusive  un- 
til reversed  by  competent  authority." 

In  Orignon'a  Lessee  vs.  AstoVy  2  How.,  319,  the  Supreme  Court 
held  in  relation  to  a  county  court  in  Michigan^  that  **  it  was  for  the 
court  to  decide  upon  the  existence  of  the  facts  which  gave  jurisdiction; 
and  the  exercise  of  the  jurisdidion  warrants  the  presumption  that  the 
facts  which  were  necessary  to  be  proved,  were  proved." 

In  Lessee  of  Hickey  vs.  Stewart j  3  How.,  760,  the  court  said  that 
the  jurisdiction  of  a  court  over  the  subject  matter  oould  alone  be  in- 
quired into. 

In  Simpson  vs.  Harty  1  John.  Gh.  B.,  94,  it  was  held,  that  the 
decision  of  a  court  of  competent  jurisdiction  was  resjudicatay  and  was 
conclusive  and  binding  upon  all  other  courts. 

Ninth.  The  United  States  did  not  warrant  the  tiHe  to  the  property  scid. 

There  was  no  express  warranty  of  title  in  this  case.  No  person  is 
authorized,  under  the  laws  of  war,  to  warrant  title  to  property  seized. 
The  government,  when  it  sells,  conveys  only  such  title  as  it  has.  Port 
knew  what  his  title  was.  He  took  it  subject  to  all  the  hazards  whicli 
might  exist.  The  government  acts  by  agents,  and  it  authorizes  those 
agents  to  act  legally  and  not  illegally.  Colonel  Childs  had  power  to 
sell  government  property,  and  not  that  of  an  individual.  Captain 
Webster  had  the  same  power,  and  no  more.  Both  were  limited  to 
selling  the  property  of  the  government. 

Tenth.  ITie  United  States  are  not  liable  for  the  torts  or  wrongful 
acts  of  its  officers  not  committed  by  its  orders. 

The  United  States  can  only  act  through  the  instrumentality  of 
agents.  When  such  agents  act  within  their  legitimate  duties,  the 
government  is  bound  by  their  lawful  acts.  If  these  conform  to  the 
directions  of  the  law  or  their  lawful  superiors,  the  United  States  are 
bound  to  protect  them  from  the  consequences  of  such  acts.  If  they 
act  without  authority  and  illegally,  the  government  is  in  no  way 
responsible,  but  the  agents  are  personally  liable  for  ther  own  illegal 
acts.  In  this  case  the  authority  was  to  sell  tobacco  belonging  to  the 
United  States.  Their  duty  and  power  stopped  there.  Whatever  was 
done  beyond  was  without  authority.  If  Colonel  Childs  ordered  and 
Capt.  Webster  sold  the  tobacco  of  any  other  person,  both  acted  with- 
out authority,  and  their  acts  were  not  within  their  duty,  and  cannot 
bind  the  government.  They  became,  by  such  sale,  personally  liable. 
Whether  the  government  will  protect  them,  is  a  question  between 
them  and  the  government.  The  principles  upon  which  the  govern- 
ment acts  are  shown  in  the  opinion  of  Attorney  General  Black,  in  his 
opinion  in  Capt.  Wilkes's  case,  dated  the  14th  of  July,  1857,  and  are 
as  follows : 
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*'  Captftin  Wilkes,  while  in  command  of  the  exploring  expedition, 
caused  one  of  his  men  to  he  punished  for  disobedience  of  orders.  After 
his  return  the  man  brought  an  action  of  trespass  against  Capt.  Wilkes^ 
which,  after  several  trials^  was  abandoned  by  the  plaintiff. 

"  I  consider  the  decision  of  the  Supreme  Court  and  the  final  termi- 
natiop  of  the  cause,  under  an  opinion  given  by  that  tribunal,  as  estab- 
lishing fully  that  the  orders  disobeyed  by  the  plaintiff  were  the  law- 
ful orders  of  his  superior  officer,  and  that  the  punishment  for  such  dis- 
obedience was  inflicted  by  Capt.  Wilkes  in  the  discharge  of  his  proper 
duty. 

*'  Capt.  Wilkes  suffered  seriously  by  this  litigation  ;  for  though  it 
was  finally  determined  in  his  favor,  his  defence  put  him  to  a  heavy 
expense,  besides  the  trouble  and  vexation  of  it.  He  now  demands 
that  the  government  will  reimburse  those  expenses,  and  you  ask 
whether,  in  my  opinion,  his  claim  is  valid. 

"When  an  officer  of  the  United  States  is  sued  for  doing  what  he 
was  required  to  do  by  law  or  by  the  special  orders  of  the  government, 
he  ought  to  be  defended  by  the  government.  This  is  required  by  the 
plain  principles  of  justice  as  well  as  by  sound  policy.  No  man  of 
common  prudence  would  enter  the  public  service  if  he  knew  that  the 
performance  of  his  duty  would  render  him  liable  to  be  plagued  to 
death  with  lawsuits  which  he  must  carry  on  at  his  own  expense.  For 
this  reason  it  has  been  the  uniform  practice  of  the  federal  government, 
ever  since  its  foundation,  to  take  upon  itself  the  defence  of  its  officers 
who  are  sued  or  prosecuted  for  executing  its  laws. 

"  The  following  are  some  of  the  cases  in  which  this  bas  been  done : 
See  Mitchell  vs.  Harmony,  13  How.,  115,  10  U.  8.  L.,  72T;  Elliott 
w.  Swartout,  10 Peters,  137  ;  Curtis  w.  Martin,  30  How.,  106  ;  Tracey 
w.  Swartout,  10  Peters,  80;  Lawrence  vs.  Allen,  7  How.,  784 ;  Law- 
rence w.  Coswell,  13  How.,  488;  Greely  w.  Thompson,  10  How., 
225 ;  Maxwell  vs.  Ring,  16  How.,  147  ;  The  United  States  w.  Guth- 
rie, 17  Howard,  284  ;  The  United  States  vs.  Booth,  18  How.,  476; 
Greely  vs.  Burgess^  18  How.,  413  ;  Stairs  w.  Peaslee,  18  How.,  521 ; 
GelstoD  vs.  Hoyt,  3  Wheaton,  247  ;  Fleming  vs.  Page  9  How.,  <  03  ; 
Kendall,  Postmaster  General  vs.  United  States,  12  Pet.,  524  ;  Mar- 
bury  vs.  Madison,  1  Cr.,  137. 

"  In  Little  vs.  Barreme,  2  Cr.,  170,  although  the  government  did 
not  assume  the  defence,  it  assumed  the  judgment  recovered  against 
Captain  Little,  and  paid  interest  and  charges.     (6  U.  S.  L.,  63.) 

**  In  Little  vs.  Barreme,  2  Cr.,  170,  the  government  took  no  part  in 
the  defence,  but  it  afterwards  assumed  the  judgment,  and  paid  it  with 
interest  and  all  charges. 

^^  If  an  officer  sued  for  doing  his  duty  carries  on  his  own  defence 
without  appealing  to  the  government  for  aid  during  the  pendency  of 
the  cause,  I  think  he  has  a  just  claim,  after  it  is  determined,  to  be 

Jlaoed  in  as  good  a  condition  as  he  would  have  been  if  the  government 
ad  taken  the  defence  on  itself;  in  other  words,  to  be  repaid  the  sum 
he  is  out  of  pocket.  Of  course  he  is  not  to  be  allowed  any  unreasonable 
or  extravagant  expenses. 
^'  I  see  no  reason  why  Capt.  Wilkes  should  not  have  what  he  asks.'' 
If  the  property  sold  by  Captain  Webster  was  not  such  as  he  was 
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authorized  to  sell,  the  sale  was  yoid,  and  conrejed  no  title,  and  the 
government  was  not  responsible. 

But  the  officers  of  the  army  then  in  command  in  Puebia  acted  fairly 
and  properly.  When  it  was  questioned  whether  the  tobacco  was  pub- 
lic or  private  property,  a  court  was  appointed,  and  those  interested, 
including  the  present  claimant,  were  called  upon  to  show  what  their 
rights  were.  When  it  was  determined  that  the  tobacco  was  private 
property,  it  was  ordered  to  be  delivered  to  the  proper  owner,  and  the 
purchaser  (Port)  had  his  purchase  money  refunded  ;  and  subsequently 
all  persons  were  forbidden  to  sue  him  in  consequence  of  any  contracts 
he  might  have  made.  Although  not  liable  for  the  acts  claimed  to  be 
illegal,  still  the  government,  through  General  Lane,  sought  to  do. 
and  actually  did,  justice  to  all  parties. 

Eleventh  The  daimant  has  not  aluntm  that  he  sustained  any  damages 
by  occasion  of  his  purchase. 

Mr.  Port  paid  $12,000  for  the  tobacco  in  question,  and  that  was  re- 
funded to  him  with  interest ;  so  that  he  has  lost  nothing. 

It  is  true,  he  alleges  that  he  had  sold  the  tobacco  at  an  advance,  and 
had  to  pay  his  vendee  the  amount  of  that  advance  ;  but  this  fact  is 
not  proved. 

The  tobacco  was  found  in  his  possession  when  it  was  taken  and  de- 
livered to  Domercq.  It  had  not  been  out  of  his  possession  after  his 
Eurchase.  He  makes  no  proof  of  sale  to  Abadie,  nor  of  having  paid 
im,  or  any  one  else,  anything  by  way  of  damages. 

But  if  he  had  made  proof  of  these  facts,  it  would  not  authorize  him 
to  recover  of  the  United  States  what  he  might  have  sustained  by  his 
dealings  with  others  after  his  purchase.  He  should  have  proved  these 
facts  before  the  court  at  Puebia ;  but  he  did  not.  He  received  his  con- 
sideration money  back,  and  under  the  military  orders  then  in  force  in 
Puebia  no  one  could  recover  against  him  on  account  of  the  tobacco  iu 
question.  General  Lane  had  ordered  Abadie,  and  all  those  who  are 
claimed  to  have  been  subsequent  purchasers,  to  come  before  him  on 
the  subject  of  this  tobacco.  It  is  not  to  be  presumed  that  they  came, 
as  he  afterwards  made  an  express  order  forbidding  further  legal  pro- 
ceedings against  Port.  General  Lane  had  the  right  to  make  this 
order,  and  it  was  binding  upon  all  parties,  and  no  one  could  pro- 
ceed further  against  Port ;  and  there  is  no  proof  that  any  one  ever 
did  so.  The  matter  was  adjudged  and  ended,  and  must  forever  re- 
main so. 

Mr.  Port  has  not  sustained  any  loss  by  reason  of  his  having  sold 
the  tobacco,  and  can  never  do  so  ;  and  therefore  this  ground  of  com- 
plaint fails  him. 

He  did  not  even  pretend  before  the  court  that  he  had  lost  any- 
thing by  selling  to  Abadie.  But  he  simply  set  up,  by  way  of  pro- 
tecting the  tobacco  from  the  claim  of  Domercq,  that  he  had  sold  it 
to  another. 

If  he  had  really  sold  the  tobacco  before  he  was  forbidden  to  do  so, 
and  had  really  sustained  damages,  or  was  liable  to  sustain  them,  it 
was  his  duty  to  have  shown  that  fact  by  proper  evidence  before  the 
oourt  which  heard  his  case,  and  in  that  events  if  right  and  proper^ 
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and  he  had  not  been  in  fault  abont  the  matter,  they  could,  and  doublr 
lese  would,  have  awarded  him  full  indemnity.  But  he  made  no  such 
claim,  and  offered  no  such  proof,  and  he  is  therefore  bound  to  be  con* 
tent  with  what  was  awarded  to  and  received  by  him.  He  cannot  com- 
plain tho^  the  court  did  not  award  him  a  measure  of  damages  which 
he  did  not  claim  or  prove. 

B.  H.  QILLET,  Solicitor. 
Febbuary  25,  1859. 
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The  opinion  of  the  Court  was  delivered  by  Chief  Justice  Gilchrist. 

The  facts  in  this  case,  as  they  are  stated  in  the  petition,  are,  that, 
on  the  12th  day  of  September,  1847,  Colonel  Childs^  the  officer  com* 
mandine  at  Puebla,  ordered  Captain  Webster  to  '^  sell  at  aaction  some 
captured  tobacco,  and  dispose  of  the  proceeds  as  he  will  be  hereafter 
directed."  In  obedience  to  this  order  Captain  Webster  advertised,  on 
the  16th  of  October  for  sale,  at  auction,  on  the  19th  of  October,  five 
hundred  bales  of  tobacco.  On  the  21st  day  of  October  the  claimant 
purchased  the  tobacco  for  the  price  of  twenty-five  dollars  per  bale, 
amounting  to  the  sum  of  twelve  thousand  dollars,  for  which  he  paid 
$8,000  in  cash,  and  gave  the  United  States  credit  for  $4,000,  they  be- 
ing then  indebted  to  him  for  supplies  furnished  the  army. 

The  first  question  that  arises  is^  what  are  the  rights  and  liabilities 
of  the  claimant  of  the  United  States  after  the  sale  of  the  tobacco  and 
the  payment  of  the  price  by  the  claimant. 

In  this  case  there  were  all  the  elements  necessary  to  constitute  a 
contract.  The  United  States  and  Mexico  were  at  war.  The  American 
army  was  in  actual  possession  of  a  considerable  portion  of  Mexico, 
and,  by  the  law  of  nations,  had  a  right  to  seize  tne  property  of  the 
Mexican  government  as  lawful  prize.  Colonel  Childs  had,  for  the 
time  being,  supreme  civil  and  military  authority  in  the  military  de- 
partment of  Puebla,  and  in  his  then  existing  capacity  he  represented 
the  United  States,  whose  officer  and  servant  he  was.  His  authority, 
as  the  head  of  the  army,  could  not  be  resisted  ;  for  this  was  especially 
a  case  where,  from  necessity,  the  laws  must  be  silent  in  the  presence 
of  a  victorious  army. 

The  principles  regulating  the  rights  of  nations  at  war,  when  an 
army  is  in  possession  of  an  enemy's  country,  are  clearly  established 
by  the  writers  on  the  law  of  nations.  '^  When  the  sovereign  or  ruler 
of  a  State  declares  war  against  another  sovereign,  it  is  understood 
that  the  whole  nation  declares  war  against  another  nation."  *  * 
'^Hence,  these  two  nations  are  enemies,  and  all  the  subjects  of  the  one 
are  enemies  to  all  the  subjects  of  the  other." — Yattel,  B.  3,  ch.  6,  § 
70.  ''  Everything,  thereiore,  which  belongs  to  that  nation,  to  the 
State^  to  the  sovereign,  to  the  subjects,  of  whatever  age  or  sex — every- 
thing of  that  kind,  I  say,  falls  under  the  description  of  things  belong- 
ing to  the  enemy. "^Ibid.,  §  Ti.  ^^  We  have  a  right  to  deprive  our 
enemy   of  his  possessions,  of  everything  which  may  augment  his 
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strength,  and  enable  him  to  make  war/' — ^Ibid.,  B.  3,  ch.  9,  §  161. 
'^  As  towns  and  lands  taken  from  the  enemj  are  called  oanqueatSj  all 
movable  property  taken  from  him  oomes  under  the  denomination  of 
booty.  This  booty  naturally  belongs  to  the  sovereign  making  war,  no 
less  than  the  conquests,  for  he  alone  has  such  claims  against  the  hos- 
tile nation  as  warrant  him  to  seize  on  their  property  and  convert  it 
to  his  own  use." — Ibid.,  §  164.  **  The  property  of  movable  effects 
is  vested  in  the  enemy  from  the  moment  they  come  into  his  power.'' 
— ^Ibid.,  B.  3,  ch.  13,  §  196.  As  to  movables  captured  in  a  land  war, 
it  has  been  sometimes  stated  to  be  merely  requisite  that  the  property 
shall  have  been  twenty-four  hours  in  the  enemy's  hands  ;  but  other 
writers  hold  that  the  property  must  have  been  brought  infra  prcmdia 
— that  is,  within  the  camps,  towns,  ports,  or  fleets  of  the  enemy  ;  and 
others  have  drawn  lines  of  an  arbitrary  nature. — ^Marten's  Law  of 
Nations,  290,  291 ;  2  Wooddes,  Yin.  L  ,  444,  §  34,  But  in  respect  to 
maritime  captures,  a  more  absolute  and  certain  species  of  possession 
has  been  required,  in  order  to  obviate  the  right  of  postliminium,  such 
as  a  sentence  of  condemnation,  to  give  a  neutral  purchaser  a  title  to 
a  prize  vessel.— Case  of  the  Flad  Oyen,  1  Bob.,  134 ;  8  T.  B.,  270. 
'*  Immovable  possessions,  lands,  towns,  provinces,  ifec,  become  the 
property  of  the  enemy  who  makes  himself  master  of  them ;  but  it  is 
only  by  the  treaty  of  peace,  or  the  entire  submission  and  extinction 
of  the  State  to  which  those  towns  and  provinces  belonged,  that  the 
acquisition  is  completed,  and  the  property  becomes  stable  and  perfect." 
— Vattel,  B.  3,  ch.  13,  §  197.  The  conqueror  who  takes  a  town  or 
province  from  his  enemy  cannot  justly  acquire  over  it  any  other  rights 
than  such  as  belonged  to  the  sovereign  against  whom  he  has  taken  up 
arms.  War  authorizes  him  to  possess  himself  of  what  belongs  to  his 
enemy  ;  if  he  deprives  him  of  the  sovereignty  of  that  town  or  pro- 
vince, he  acquires  it,  such  as  it  is,  with  all  its  limitations  and  modifi- 
cations.— ^Ibid.,  §  199. 

In  a  condition  resulting  from  a  state  of  war,  if  property  be  seized 
under  an  erroneous  supposition  that  it  belongs  to  the  enemy,  it  may 
be  liberated  by  the  proper  authorities  ;  but  no  action  can  be  main- 
tained against  the  party  who  has  taken  it  in  acourt  of  law.  In  Eng- 
land no  municipal  court,  whether  of  common  law  or  of  equity,  can 
take  cognizance  of  any  questions  arising  out  of  hostile  seizure. — Le 
Caux  V8.  Eden,  2  Dousl.,  573.  So  if  booty  be  taken  under  the  color 
of  military  authority,  by  an  officer  under  the  supposition  that  it  is 
the  property  of  a  hostile  State  or  of  individuals  which  ought  to  be 
confiscated,  no  municipal  court  can  judge  of  the  propriety  or  impro- 
priety of  the  seizure ;  it  can  be  judged  of  only  by  an  authority  dele- 
gated  by  his  Majesty,  and  by  his  Majesty  ultimately^  assisted  by  the 
Lords  in  Council.  There  are  no  direct  decisions  on  such  questions, 
because,  as  was  stated  by  Lord  Mansfield  in  Lindot;^.  Bodney,  Dougl., 
313^  they  are  cases  of  rare  occurrence. — Le  Caux  V8.  Eden,  Dougl., 
692. 

It  is  to  be  remembered  that  we  are  now  examining  this  case  upon 
the  supposition  that  the  allegations  in  the  petition  are  true,  and  the 
general  question  is,  whether,  supposing  them  to  be  true,  a  proper  case 
is  presented  for  the  taking  of  testimony.    The  United  States  were  in 
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possession  of  8  qaa&tity  of  tobacco  captared  from  the  enemy  dlnring 
the  war  with  Mexico.  Under  this  general  question  the  first  inquiry 
is,  whether,  when  a  person  sells  personal  property  in  his  posses- 
sion, there  is  au  implied  warranty  that  he  has  a  title  to  such  pro- 
perty* 

In  most  of,  if  not  all,  the  cases  in  this  country,  wherever  the  ques- 
tion has  been  raised,  it  has  been  held  that  in  every  sale  of  personal 
property  there  is  an  implied  warranty  of  title.  Some  of  the  decisions  to 
this  effect  are,  Defreeze  vs,  Trumper,  1  Johns.,  274  ;  Bayard  vs,  Mal- 
colm, ibed.,  469 ;  Bew  vs.  Barber,  3  Gowen,  280  ;  Case  vs.  Hall,  24 
Wend.,  102.  In  Yibbard  vs.  Johnson,  19  Johns.,  78,  it  is  said  : 
**  There  is  no  doubt  that  in  every  sale  of  a  chattel  for  a  sound  price, 
there  is  a  tacit  and  implied  warranty  that  the  vendor  is  the  owner, 
and  has  a  right  to  sell."  In  Coolidge  vs.  Brigham,  1  Mete.,  651,  the 
court  said :  ''In  contracts  of  sale  warranty  is  implied.  The  vendor 
is  always  understood  to  affirm  that  the  property  is  his  own.  This  im- 
plied affirmation  renders  him  responsible  if  the  title  is  defective."  la 
Dojd  vs.  Bopst,  2  Dale,  91,  it  was  said  by  the  court :  ^^  The  posses- 
sion of  chattels  is  a  strong  inducement  to  believe  that  the  possessor  is 
the  owner,  and  the  act  of  selling  them  is  such  an  affirmation  of  pro- 
perty that  on  that  circumstance  alone,  if  the  fact  should  turn  out 
otherwise,  the  value  can  be  recovered  from  the  seller/'  There  are 
numerous  other  cases  to  the  same  effect,  which  need  not  be  particular- 
ly adverted  to  for  the  present  purpose.  The  same  doctrine  is  stated  in 
Story  on  Contracts,  §  TSS,  where  numerous  English  cases  are  cited  by 
the  author  in  support  of  his  position. 

In  the  1  Law  Beporter  United  States,  272,  there  is  a  careful  and 
descriminating  analysis  of  the  decisions  upon  this  point  by  Mr.  Pike, 
of  Arkansas,  in  which  the  writer  comes  to  the  conclusion  that  the  law 
of  England  on  this  subject  is  like  the  civil  law,  and  that  there  is  an 
impli^  warranty,  not  of  title,  but  of  undisturbed  possession  and  en- 
joyment. It  is  immaterial,  in  the  present  case,  what  is  the  precise 
character  of  the  implied  warranty,  whether  it  be  one  of  title,  or  of 
peaceable  possession  only,  because  the  United  States  were  not  only  in 
possession  and  sold  the  property,  but  it  has  been  takeu  from  the  pos- 
session  of  the  purchaser,  who  is  seeking  to  recover  damages  for  the 
breach. 

In  judicial  sales,  where  property  is  sold  by  the  marshal  under  an 
order  of  court,  it  is  held  that  no  warranty  is  implied.  (The  Monte 
AUegre,  9  Wheat.,  644.)  But  this  was  not  a  judicial  sale.  It  was 
simply  a  sale  by  the  United  States,  acting  through  their  officers  in  an 
enemy's  country,  of  property  in  their  possession,  to  which  they  claim- 
ed a  title  by  the  rights  of  war ;  and  we  see  no  reason  why  they  should 
stand  in  any  better  position,  in  regard  to  property  in  their  posses- 
sion, than  a  private  citizen.  The  sale  was  in  obedience  to  an  order 
from  the  commanding  general  to  his  military  subordinate.  We  can- 
not regard  the  general  as  a  court  of  law^  or  Captain  Webster  as  an 
officer  of  a  court ;  for  this  would  tend  to  confound  all  the  distinctions 
that  exist  between  a  state  of  peace  and  a  state  of  war  in  regard  to  the 
rights  of  property. 

If,  then,  there  be  nothing  in  the  other  facts  in  the  case  to  alter  or 
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modify  the  conclusion,  the  claimant  most  be  held  to  have  established 
a  right  of  action  against  the  United  States. 

But  the  connsel  for  the  claimant  puts  his  case  upon  still  another 
ground.  He  contends  that  the  tobacco  belonged  to  the  United  States 
Dy  the  rights  of  war  and  of  conquest ;  that  they  sold  it  to  him,  and 
then  took  it  away  from  him,  making  him  thereby  liable  in  damages 
to  his  vendors. 

That,  upon  the  facts  stated  in  the  petition,  we  must  consider  the 
tobacco  as  property  captured  in  war  by  the  army  of  the  United  States, 
we  think  there  is  no  doubt.  It  was  taken  by  an  authority  which,  for 
the  time  being,  was  supreme.  Mexico,  so  far  as  it  was  actually  occu* 
pied  by  a  competent  military  force,  was,  for  the  time,  a  conquered 
country.  In  the  rights  of  conquest  all  ordinary  civil  jurisdiction  and 
remedies  were  mereed.  In  all  that  the  commanding  officer  did,  so  far 
as  he  was  justified  by  the  law  of  nations,  he  represented  the  country 
by  whose  authority  he  was  in  command  of  a  military  force.  It  was 
by  this  authority,  under  the  law  of  nations,  that  the  tobacco  must  for 
the  present  be  considered  to  have  been  captured,  and  also  that  it  was 
the  property  of  the  enemy.  When  captured,  it  was  not  the  private 
property  of  the  captor,  but  it  became  the  property  of  the  sovereign, 
according  to  Yatt^l — in  this  country,  of  the  United  States.  The  peo* 
pie,  acting  through  the  only  agents  who  could,  from  the  necessity  of 
the  case,  be  recognized — that  is,  the  officers  in  command — sold  to  the 
claimant,  who  paid  the  consideration  for  it.  It  then  became  his  pro- 
perty^ and,  after  such  a  sale  and  payment,  the  United  States  had  no 
Sreater  right  to  take  the  property  into  their  possession,  without  in- 
emnifying  those  who  mignt  have  a  claim  to  it,  than  any  individual 
would  have  to  take  property  from  his  vendee,  on  the  ground  that  he 
had  no  right  to  sell  it. 

It  appears  from  the  petition,  that^  after  the  sale  of  the  tobacco,  the 
petitioner  was  informed  that  it  was  claimed  by  a  merchant  of  Puebla, 
by  the  name  of  Domercq,  and  that  a  board  of  inquiry  was  convened 
by  order  of  General  Lane,  consisting  of  four  officers  of  the  army,  for 
the  purpose  of  examining  into  the  matter,  a  majority  of  whom  report- 
ed that  the  tobacco  was  not,  at  the  time  of  the  sale,  the  property  of 
the  United  States,  and  they  awarded  the  possession  and  ownership 
thereof  to  Domercq,  and  that  the  consideration  paid  by  the  claimant 
should  be  returned  to  him,  which  was  accordingly  done.  Subsequently^ 
upon  its  being  reported  to  General  Lane  that  the  last  buver  of  the 
tobacco  refusra  to  give  up  the  key  of  the  store-house,  an  officer  and  a 
file  of  men  forcibly  seiEed  and  delivered  the  tobacco  to  Domercq. 

This  must  be  considered  as  the  act  of  the  United  States.  It  stands 
on  the  same  ground  with  the  sale  of  the  tobacco.  The  United  States, 
through  their  officers,  were  in  the  actual  possession  of  the  supreme 
civil  and  military  authority.  With  such  a  responsibility  upon  him, 
the  commanding  officer  must,  ex  neoeaeiiate,  act  with  promptness  and 
decision.  In  a  state  of  war,  where  the  ordinary  tribunals  are  silent, 
a  nation  must  expect  to  incur  the  risk  of  pecuniary  liability  for  the 
acts  of  its  officers  in  a  foreign  country,  whose  course  of  conduct  must 
be  determined  by  what  seems  best  under  existing  circumstances.  It 
would  be  unreasonable  in  the  extreme  to  require  of  military  officers. 
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oarrying  on  war  abroad,  plaoed  in  diffioalt  and  trying  positions,  either 
the  experience  or  the  legal  skill  that  would  enable  them  to  appreciate 
the  subtle  distinctions  which,  at  home,  and  in  a  time  of  peace^  are  ap- 
plied to  the  asoertainment  of  legal  rights.  It  is  a  necessary  conse* 
qnenoe  of  a  state  of  war  that  the  orders  of  the  general  can  admit 
neither  of  argument  nor  resistance  It  is  the  ncUion  that  carries  on 
the  war,  and  not  the  individual  officer;  and  it  follows  that  the  nation 
must  be  liable  for  the  acts  of  such  agents  as  it  sees  fit  to  employ  in  the 
prosecution  of  its  object. 

Our  conclusion  is,  that  if  the  allegations  in  the  petition  are  provedi 
the  claimant  is  entitled  to  some  damages  from  the  United  States. 
Whether  the  claimant  is  entitled  to  recover  any  sum  beyond  the  con- 
eideration  paid  by  him  by  reason  of  his  liability  to  subsequent  ven- 
dees, is  a  question  which  can  more  conveniently  be  examined  when 
all  the  evidence  relating  to  damages  is  laid  before  us.  At  present,  we 
shall  merely  order  testimony  to  be  taken. 


IN  THB  OOURT  OP  CLAIMS.— ^Mat  31,  1869. 

J.  Alrxib  Port,  vs.  Thb  Unitbd  Statbs. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  is  a  claim  for  $18,000  in  damages,  and  interest. 

The  following  are  the  facts : 

During  the  war  between  the  United  States  and  Mexico,  when  Gen- 
eral Worth  and  his  forces,  in  May,  1847,  took  possession  of  the  city  of 
Puebla,  he  captured  there  a  large  quantity  of  tobacco  belonging  to 
the  Mexican  government.  He  confiscated  this  tobacco,  and  ordered  it 
to  be  sold.  On  the  25th  of  May,  1847,  the  chief  quartermaster, 
Captain  Allen,  by  order  of  Qeneral  Worth,  sold  2,081  bales  of  this 
captured  tobacco  to  L.  8.  Hargous ;  and  early  in  June,  1847,  Mr. 
Hargous  sold  the  same  2,081  bales  of  tobacco  to  Don  Juan  Domercq, 
a  Spanish  citizen,  resident  in  the  city  of  Mexico.  These  sales  were 
made  in  the  city  of  Puebla,  were  bona  fide^  and  for  valuable  consider- 
ations. At  the  time  of  the  sale  of  the  tobacco  by  Hargous  to  Domercq, 
1,325  bales  of  it  were  deposited  in  the  quartel  (public  barracks)  of 
Ban  Jos^,  in  Puebla,  and  the  remainder  in  other  parts  of  the  city. 
Borne  time  after  General  Worth  and  his  army  had  left  Puebla  for  the 
city  of  Mexico,  Colonel  Thomas  Childs,  the  civil  and  military  gover- 
nor of  Puebla,  being  informed  that  said  tobacco  in  said  quartel  be- 
longed to  the  United  States,  and  supposing  it  to  be  so,  derected  the 
quartermaster  to  sell  the  same.  Accordingly,  Captain  Webster,  as- 
sistant quartermaster,  advertised  500  bales  of  said  tobacco  to  be  sold 
at  the  quartel  San  Jose  on  the  19th  of  October,  1847,  at  public  auc- 
tion. On  that  day  Mr.  Port  purchased  the  500  bales  of  tobacco  from 
Captain  Webster,  at  $24  a  bale,  amounting  to  $12,000,  which  was 
paid  as  follows  :  $8,000  in  cash,  and  $4,000  by  a  credit  to  the  United 
States  in  an  account  for  clothing  supplied  by  Port.  The  tobacco  was 
accordingly  delivered  to  Port.  After  said  sale  had  been  advertised 
a  friend  of  Domercq  called  on  Colonel  Childs  and  exhibited  bills  of 
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sale,  which  satiflfied  him  that  the  tobaooo  was  not  ^oTernment  prop** 
erty.  The  colonel  immediately  sent  orders  to  Oaptam  Webster  to  stop 
the  sale  ;  but  the  sale  to  Port  had  then  been  made.  Captain  Web- 
ster, however,  wrote  to  Port  on  the  30th  of  October,  1847,  as  follows: 

"Sir  :  You  will  please  suspend  the  sale  of  tobacco  purchased  of  me 
for  the  present.  You  are,  perhaps,  aware  that  the  whole  is  claimed 
by  Senor  Domercq. 

To  this  letter  Mr.  Port  answered,  on  the  next  day,  that,  on  the 
27th  instant,  he  had  sold  to  Mr.  John  Abadie,  of  Pnebla,  the  said  500 
bales  of  tobacco.  General  Lane,  in  order  to  ascertain  the  facts  of  this 
case,  ordered  on  the  17th  of  November,  1847,  at  Paebla,  a  board  of 
inquiry  to  inquire  into  the  matter.  The  board  was  accordigly  organ- 
ized, and  after  hearing  the  statements  of  Domercq  and  Port,  and  exam- 
ining fully  Colonel  Childs  and  Captain  Webster,  and  also  (at  Port's 
request)  Mr.  Domercq,  as  witnesses,  decided  as  follows : 

"The  board,  finding  no  material  contradiction  in  the  statements  of 
the  different  witnesses,  deem  it  unnecessary  any  further  to  specify  the 
facts  proven  than  to  decide  that  the  testimony  supports  the  substantial 
allegations  of  Domercq's  petition.  They  are  of  opinion  that  the  500 
bales  of  tobacco  sold  by  Captain  Webster  to  Mr.  Port  were,  at  the 
time  of  the  sale,  the  property  of  Mr.  Domercq,  and  not  the  property 
of  the  United  States,  and  award  the  possession  and  ownership  thereof 
to  him,  the  said  Domercq  ;  and  that  the  quartermaster.  Captain  Web- 
ster, pay  to  Mr.  Port  $8,000,  with  interest  from  the  date  of  its  pay- 
ment to  (by)  him,  and  cancel  the  credit  of  $4,000  to  the  United  States 
in  its  accounts  with  Port  for  clothing,  &c.,  supplied.  As  to  the  repay- 
ment of  the  purchase  money  to  Port,  Major  Young  dissents  on  the 
following  grounds,  viz  :  Port  sold  the  said  tobacco  to  persons  not  par- 
ties to  these  proceedings,  and  who  may  have  paid  him,  the  said  Port, 
for  the  same  ;  that  the  quartermaster  retain  the  purchase  money  until 
the  question  as  to  whom  the  money  shall  be  paia  shall  be  decided  by 
some  competent  authority." 

Mr.  Port  appealed  from  this  decision  of  the  board  to  Major  General 
Scott,  and  then  to  General  Butler,  both  of  whom  refused  to  interfere 
with  the  decision.  The  French  minister  at  Washington,  early  in 
1849,  presented  Mr.  Port's  claim  to  the  Secretary  of  State.  The  ne- 
cessary information  for  the  Secretary  was  obtained,  namely,  reports 
of  Colonel  Childs,  Captain  Webster,  and  the  aforesaid  board  of  inquiry. 
The  Secretary  of  State,  the  petition  informs  us,  rejected  the  claim. 
The  claim  was  afterwards,  in  April,  lb50,  presented  to  Congress,  and, 
on  the  3d  of  March,  1851,  the  Committee  of  Foreign  Belations  of  the 
House  of  Representatives  reported  against  the  claim. 

The  claimant  coti tends  that  by  his  purchase  he  obtained  a  legal 
title  to  the  tobacco.  He  says  that  the  taking  of  the  tobacco  by  Colonel 
Childs  vested  the  property  in  the  United  States,  and  that,  of  course, 
their  sale  of  it  to  him  was  valid.  The  answer  to  this  argument  is,  that 
it  assumes  that  Colonel  Childs  seized  the  tobacco  as  enemy's  property, 
and  confiscated  it  accordingly,  whereas  the  fact  is  entirely  otherwise. 
The  tobacco  had  been  captured  by  General  Worth  in  May,  1847,  and 
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Bold  directly  afterwards,  by  his  order,  to  Hargoas,  who  sold  it  in  Jane 
followinfc  to  Domercq.  Colonel  Childs,  not  knorwing  of  the  sale  under 
General  Worth's  order,  and  being  informed  and  believing  the  tobaooo 
to  belong  to  the  United  States,  ordered  it  to  be  sold  as   United  Statea 

Sroperty.  But  the  moment  that  Colonel  Childs  disoovered  that  it 
id  not  belong  to  the  United  States,  but  that  it  was  the  private  property 
of  Domercq,  he  ordered  the  sale  to  be  stopped.  The  order,  however, 
came  too  late.  The  case  stands  exactly  on  the  ground  of  the  sale  by 
one  individual  to  another  of  goods  belonging  to  a  third  party.  Such 
a  sale  is  absolutely  void ;  and  the  real  owner,  notwitiiistandlQg  the 
Bale,  may  take  the  goods  wherever  he  may  find  them,  so  that  he  do 
not  commit  a  breach  of  the  peace;  or  he  may  recover  their  value  from 
the  person  in  possession,  who  refuses  to  deliver  them. 

In  the  present  case  the  real  owner  of  the  tobaooo,  Domercq,  got 
possession  of  his  property,  and  the  purchaser,  Port,  received  back  his 
purchase  money  and  interest.  The  evidence  shows  that  the  conduct  of 
Colonel  Childs  and  Captain  Webster  was  perfectly  fair  in  regard  to  the 
Bale.  But  the  claimant,  to  enhance  the  damages,  alleges  that  on  the 
27th  of  October,  1847,  he  sold  said  tobacco  to  Mr.  Abadie  for  $16,500  ; 
that  Abadie  sold  it  on  the  13th  of  November  following  to  Gormio  & 
Co.,  for  $17,500  ;  and  that  Gordon  &  Murray  purchased  it  on  the  15th 
of  the  same  month  for  $21^000,  in  cash.  The  allegations  in  the  peti- 
tion respecting  those  subsequent  sale  are  not  proved;  but,  if  they  were, 
the  result  would  be  the  same.  Neither  Colonel  Childs  nor  Captain 
Webster  was  authorized  by  the  United  States  to  sell  the  tobacco  in 
question,  which  was  the  property  of  Domercq,  and  the  purchaser, 
therefore,  could  claim  nothing  from  the  United  States  on  account  of 
the  failure  of  title  beyond  the  amount  of  the  purchase  money  re- 
ceived by  them,  with  interest  from  the  time  it  was  received.  It  is 
proper,  however,  here  to  observe  that  on  the  trial  before  said  board. 
Port  put  the  following  question  to  Domercq  as  a  witness:  ''Did  I 
not,  on  several  occasions,  inform  you  that  I  intended  to  buy  the  to 
bacco?"  The  answer  was  as  follows :  ''  The  first  ti'ne  I  ever  heard 
anything  on  the  subject  was  one  day  when  Port  called,  in  my  hearingi 
to  the  son  of  the  Spanish  consul,  and  asked  him  if  he  did  not  wish  to 
join  him  in  the  purchase  of  the  tobacco  ;  the  reply  to  which  was : 
"  No,  for  it  is  the  property  of  a  friend,  and  you  will  make  yourself 
liable  to  reclamations."  Some  day  or  two  after.  Port  told  witness  he 
had  purchased  500  bales  of  the  tobacco,  and  asked  him  if  he  did  not 
wish  to  join  him  in  the  purchase;  to  which  he  replied  in  the  negative, 
for  he  did  not  wish  to  purchase  his  own  property.  Port  answered 
that  that  made  no  difference;  that  he  could  always  interpose  his 
claims."  This  evidence  shows  that  Port  was  informed  before  he 
purchased,  that  the  tobacco  belonged  to  a  third  person,  and  also  that, 
before  the  time  when  he  alleges  he  sold  to  Abadie,  he  was  informed 
that  the  tobacco  was  Domercq's. 

It  appears  to  us  to  be  clear  that,  under  the  circumstances  of  this 

case,  as  the  purchase  money  has  been  returned  to  the  claimant,  with 

interest,  he  has  received  all  he  was  entitled  to  on  account  of  the  want 

of  title  to  the  tobacco,  of  which  he  complains. 

But,  independently  of  said  claim,  the  petition  claims  damages  for 
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an  alleged  trespass  in  the  forcible  seizure,  by  order  of  the  command- 
ing general,  of  said  tobacco  and  the  deliyery  of  it  to  Domercq.  It  is 
only  necessary,  in  answer  to  this  claim,  to  say  that  if  the  act  com- 

fdained  of  was  justifiable,  either  by  the  laws  of  nationis  or  any  other 
aw  applicable  to  the  case,  there  is,  of  course,  no  ground  for  complaint. 
If,  on  the  contrary,  the  act  was  in  violation  of  the  laws  governing 
such  cases,  the  government  is  not  legally  responsible  for  the  trespass, 
for  the  plain  reason  that  no  officer,  civil  or  military,  has  authority 
from  the  government  to  commit  unlawful  acts  of  trespass. 

It  is  the  opinion  of  the  court  that  the  claimant  is  not  entitled  to 
recover. 


36iH  GoNQRiSB,  )    HOUSE  OF  BEPBESENTATIVES.  (  Bkp.  G.  C. 
IstSettion.     S  I  No.  213. 


GEORGE  N.  BFl'T,  SURVIVOR  OF  BUTT  &  BLACK. 


FiBEVABT  11,  1860, — ^Beported  from  the  Court  of  GlaimB,  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  CouBT  OF  OiiAms  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Houae  of  Bepresentativee  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

GEORGE  N.  BUTT,  SURVIVOR  OF  BUTT  &  BLACK,  vs.  THE 

UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2  Oriffinal  documentary  evidence  in  the  case  transmitted  to  the 
House  of  Representatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  adverse. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r       n    seal  of  said  court,  at  Washington,  this  fifth  day  of  December, 

Ih,    S.J        ^      jy      jggg 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


UNITED  STATES  COURT  OF  CLAIMS. 

Petition. 

Gborgb  N.  Bun,  surviving  partner  of  Black  &  Biltt,  t;^.  The  JJiuted 

States. 

To  the  honorable  the  judges  of  the  Court  of  Claim^s  : 

Your  petitioner,  George  N.  Butt,  surviving  partner  of  the  late  firm 
of  Black  &  Butt,  a  resident  of  Grayson  county,  State  of  Texas,  respect^ 
fully  represents :  That  on  the  seventh  day  of  June,  A.  D.  eighteen 
hundred  and  fifty-one,  the  said  firm  entered  into  a  contract  with 
Captain  Alexander  Montgomery,  assistant  q[uartermaster  of  the  United 
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States  army,  to  transport  from  Preston,  Texas,  to  the  post  aboat  to  be 
established  on  the  Brazos  river,  Texas,  (assumed  distance  158  miles,) 
such  army  stores  and  army  baggage  as  the  assistant  quartermaster  at 
Preston  might  require  them  to  transport  to  said  post  on  the  Brazos  ; 
that  they  would  deliver  the  said  stores  and  baggage  to  the  assistant 
quartermaster  at  the  aforesaid  post  on  the  Brazos  in  the  like  order  and 
'  condition  as  when  received  from  the  said  assistant  quartermaster  at 
Preston,  without  unavoidable  delay,  unavoidable  losses  and  damages 
only  excepted  ;  that  they  would  provide  good  well-covered  wagons 
and  serviceable  teams,  with  competent  drivers,  for  this  service,  and 
that  they  would  transport  said  stores  as  above  stated  whenever  so 
required  to  do  except  between  the  first  days  of  December  and  the 
fifteenth  day  of  March  in  each  year  that  the  said  contract  should 
remain  in  force  ;  and  the  said  Captain  Montgomery,  on  behalf  of  the 
United  States,  promised  and  agreed  to  pay  to  your  petitioners  three 
dollars  for  each  and  every  hundred  weight  of  army  stores  and  army 
baggage  which  they  should  transport  as  above  stated,  and  pro  rata 
for  the  transportation  of  said  stores  and  baggage  to  any  point  or 
points  west  of  the  Brazos  river  ;  and  the  said  Captain  Montgomery, 
assistant  quartermaster,  promised  and  agreed  to  cause  sufficient 
military  protection  to  be  afforded  to  the  teams  employed  as  aforesaid, 
provided  said  teams  were  to  be  made  to  move  in  such  order  as  the 
officers  in  command  of  escorts  should  direct,  and  that  the  said  contract 
should  remain  in  force  for  one  year  from  the  date  thereof,  or  longer, 
as  might  be  determined  by  the  said  Captain  Montgomery,  assistant 
quartermaster,  or  his  successors.  Your  petitioners  would  itirtber 
show  that  for  the  faithful  performance  of  their  contract  they  entered 
into  a  bond  with  approved  securities  in  the  penal  sum  of  fifty-two 
thousand  dollars,  and  that  to  enable  petitioners  to  comply  promptly 
with  the  terms  of  their  said  contract  they  purchased  and  employed  a 
large  train  of  wagons  and  teams,  to  wit:  sixty-eight  large  road 
wagons,  drawn  by  about  two  hundred  and  seventy-two  yoke  of  oxen, 
and  hired  the  necessary  number  of  teamsters  and  laborers  to  attend  to 
and  manage  the  same,  and  that  your  petitioners  faithfully  transported 
all  the  military  stores  and  baggage,  and  performed  all  the  services 
required  of  them  by  their  contract  during  the  year  1851.  Petitioners 
further  represent  that  never  doubting  the  continuance  of  their  said 
contract  for  the  full  period  of  at  least  one  year,  they  were  at  consider- 
able trouble  and  expense  in  the  care  of  such  teams  and  wagons  as 
they  had  purchased  and  kept  on  hand  through  the  winter,  to  enable 
them  to  resume  promptly  on  the  15th  day  of  March,  1852,  the  execu- 
tion of  their  said  contract,  and  that  on  the  said  16th  of  March,  1852, 
or  thereabouts,  they  reported  themselves  to  Captain  G.  F.  Wood, 
assistant  quartermaster  of  the  United  States  army,  at  Preston^  the 
successor  of  said  Captain  Montgomery,  as  ready  to  resume  the 
transportation  required  of  them  by  their  contract,  when  your  peti- 
tioners were  verbally  informed  that  their  contract  was  at  an  end,  and 
abrogated  by  the  United  States,  without  alleged  fault  en  the  part  of 
your  petitioners,  and  to  their  great  damage. 
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Yonr  petitioner  farther  represents  that  about  the  time  of  the  abro- 
gation of  their  said  contract  hj  the  United  States,  another  contract 
was  entered  into  hj  the  government  of  the  United  States  with  one  T. 
G.  Wright,  of  Red  River  county,  Texas,  for  the  transportation  of 
army  stores,  &c.,  from  Wright's  Landing,  on  Red  river,  to  Preston, 
instead  of  employing  the  teams  of  your  petitioners  in  this  service,  to 
their  very  great  loss  and  injury. 

They  allege  that  they  had  faithfully  and  promptly  performed  all 
the  service  required  of.  them  by  their  contract  during  the  hauling 
season  of  1851,  and  they  allege  that  in  consequence  of  the  sudden  and 
unexpected  abrogation  of  their  contract,  which  they  had  been  led  to 
believe  would  last  not  only  the  one  year,  but  for  several  years,  they 
have  sustained  great  loss  and  damage.  They  further  represent  that 
they  have  only  received  from  the  United  States  on  account  of  said 
contract  the  gross  amount  of  |28,950,  which  would  not  have  sufficed 
even  to  feed  the  number  of  oxen  employed  in  the  service  through  the 
winter.  The  premises  considered,  petitioners  pray  your  honors  to 
grant  such  relief  as  may  seem  equitable  and  just. 

And  ^your  petitioner,  G.  N.  Butt,  for  himself  and  as  the  surviving 
partner,  represents  that  they  are  the  sole  owners  of  said  claim,  and 
that  they  have  never  assigned  or  transferred  it  to  any  one  else.  They 
also  represent  that  they  petitioned  Congress  for  relief  in  January, 
1854 ;  that  their  petition  and  accompanying  documents  and  proofs 
were  referred  by  the  House  of  Representatives  to  the  Committee  on 
Claims,  and  that  no  action  appears  to  have  been  had  thereon ;  and  the 
said  House  of  Representatives  have  referred  the  same  to  the  Court  of 
Claims. 

GEORGE  N.  BUTT. 
JOHN  A.  ROCKWELL, 

Counsel  for  petitioner. 


PETITION  TO  CONGRESS. 


To  the  Senate  and  House  of  Representatives  of  the  Congress  of  the 

United  Stales : 

The  memorial  of  Black  &  Butt,  residents  of  the  State  of  Texas, 
in  the  county  of  Grayson,  respectfully  represents :  That  on  the  7th  day 
of  Jane,  A.  D.  1851,  they  entered  into  a  contract  with  Captain 
Alexander  Montgomery,  assistant  quartermaster  United  States  army^ 
for  the  transportation  of  army  stores,  baggage,  &c.,  from  Preston,  in 
Texas,  to  the  military  post  then  about  to  be  established  on  the  Brazos 
river,  now  called  Belknap,  (duplicate  copy  of  which  is  hereto  attsiched, 
marked  '' Exhibit  A,")  and  that  for  the  faithful  performance  of  said 
contract  they  gave  their  bond  in  the  penal  sum  of  152,000,  (see  exhibit 
B.)  They  represent  that  in  order  to  comply  with  their  contract  they 
were  put  to  an  enormous  expense  in  the  purchase  of  large  trains  of 
wagons  and  teams,  to  wit :  sixty-eight  large  road  wagons  and  two 
hundred  and  seventy-two  yokes  of  oxen ;  that  the  wagons  and  teams 
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cost  oa  an  average  three  hundred  and  fifty  dollars.  They  farther 
represent  that  hy  their  contract  they  were  entitled  to  retain  their 
contract  for  at  least  one  year,  and  were  under  heavy  bonds  to  keep 
themselves  ready  to  recommence  hauling  on  the  15th  March,  1852, 
having  already  performed  the  service  required  of  theni  in  the  year 
1851 ;  that  the  keeping  of  so  many  oxen  through  the  winter,  in  order 
to  have  them  strong  enough  to  do  the  service  in  the  spring,  involves 
a  heavy  expense  ;  tnat  in  March,  A.  D.  1852,  they  were  ready,  and 
so  reported  themselves  to  Captain  Geo.  W.  F..  Wood,  assistant  quar- 
termaster United  States  army,  to  resume  the  transportation  of  army 
stores,  baggage,  &c  ,  and  were  soon  after  informed  that  their  contract 
was  at  an  end.  This  was  done  verbally,  but  they  are  not  still 
relieved  from  their  bond.  They  further  represent,  at  this  time,  to 
wit,  the  spring  of  1852,  a  contract  was  entered  into  between  the  gov- 
ernment of  the  United  States  and  Travis  Wright,  of  Bed  River 
county,  Texas,  for  the  transportation  of  army  stores,  &c. ,  from  Wright's 
Landing,  on  Bed  river,  to  Preston,  instead  of  employing  the  dis- 
charged teams  of  your  memorialists  in  this  service,  thereby  doing 
great  injustice  to  your  memorialists,  who  had  faithfully  and  promptly 
performed  all  the  duties  required  of  them  during  the  hauling  season 
of  1851.     (See  exhibits  0  and  D.) 

They  therefore  say  that  by  reason  of  the  unexpected  abrogation  of 
their  contract,  which  they  were  led  to  believe  would  not  only  last  one 
year,  but  several  years,  they  have  suffered  great  damage,  not  less 
than  $15,000,  and  they  ask  as  a  matter  of  justice  that  they  may  be 
remunerated.     (See  two  affidavits  in  exhibit  E  as  to  these  damages.) 

BLACK  &  BU  IT, 
By  their  attorney ^  Richard  Burgess. 

Washington,  D.  C,  January  17,  1854. 


Agretment  heitueen  Captain  Montgomery  and  Black  &  Butt. 

This  agreement,  made  the  seventh  day  of  June,  eighteen  hundred 
and  fifty-one,  between  Captain  Alexander  Montgomery,  assistant 
quartermaster  United  States  army,  in  behalf  of  the  United  States,  on 
the  one  part,  and  Messrs.  Black  &  Butt,  of  Preston,  Texas,  on  the 
other  part,  witnesseth:  That  the  said  Messrs.  Black  &  Butt,  for  the  con- 
sideration hereinafter  named,  do  hereby  promise  and  agree  to  transport 
from  Preston,  Texas,  to  the  post  about  to  be  established  on  the  Brazos 
river,  Texas,  (assumed  distance  one  hundred  and  fifty-eight  miles,) 
such  army  stores  and  army  baggage  as  the  assistant  quartermaster 
at  Preston  may  require  them  to  transport  to  said  post  on  the  Brazos ; 
that  they  will  deliver  the  said  stores  and  baggage  to  the  assistant 
quartermaster  at  the  aforesaid  post  on  the  Brazos  in  like  order  and 
condition  as  when  received  from  the  aforesaid  assistant  quartermas- 
ter at  Preston^  without  unreasonable  delay,  unavoidable  losses  and 
damages  only  excepted ;  that  they  will  provide  good,  well-covered 
wagons  and  serviceable  teams,  with  competent  drivers,  for  this  ser- 
vice ;  and  that  they  will  transport  the  said  stores  as  above  stated 
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whenever  so  required  to  do,  except  between  the  first  of  December  and 
the  fifteenth  of  March  in  eexih  year,  daring  which  this  contract  shall 
remain  in  force. 

And  the  said  Captain  Alexander  Montgomery,  assistant  quarter- 
master, on  behalf  or  the  United  States,  promises  and  agrees  to  pay  to 
the  said  Messrs.  Black  &  Butt  three  dollars  for  each  and  every 
hundred  weight  of  said  army  stores  and  army  baggage  which  they 
shall  transport  as  above  stated,  and  pro  rata  for  the  transportation  of 
said  stores  and  baggage  to  any  point  or  points  west  of  the  Brazos 
river. 

And  the  said  Captain  Alexander  Montgomery,  assistant  quarter- 
master, hereby  promises  and  agrees  to  cause  sufficient  military  pro- 
tection to  be  afforded  to  the  teams  employed  as  above  stated,  provided 
the  said  teams  shall  be  made  to  move  m  such  order  as  the  officers  in 
command  of  escorts  shall  direct. 

This  contract  to  remain  in  force  one  year  from  date,  or  longer,  as 
may  be  determined  by  the  said  Captain  Alexander  Montgomery,  as- 
sistant quartermaster,  or  by  his  successor. 

The  payments  under  this  contract  to  be  made  quarter-yearly,  or  as 
soon  after  the  expiration  of  each  quarter  as  it  may  be  possible  for  the 
said  Captain  Alexander  Montgomery,  assistant  quartermaster,  or  his 
successor,  to  procure  funds  wherewith  to  make  the  payments. 

In  witness  whereof,  the  parties  hereunto  have  set  their  hands  and 
seals. 

Done  in  triplicate  at  Fort  Smith,  Arkansas,  the  day  and  year  first 
above  written. 

A.  MONTGOMERY, 

Captain  and  A.  Q.  M, 
BLACK  &  BUTT. 
WM.  H.  HUNT. 
J.  D.  FITZGERALP. 
Witness : 

J.  R.  Kannady. 

W.  H.  AlLBS. 

State  of  Texas,  Fannin  County: 

Before  me,  Samuel  A.  Roberts,  a  notary  public  in  and  for  the  State 
and  eonnty  aforesaid,  personally  appeared  John  D.  Black  and  (George 
N.  Butt,  to  me  well  known,  who  severallv  acknowledged  that  they 
signed  the  above  and  foregoing  article  of  contract  by  the  name  of 
Black  &  Butt,  for  the  purposes  and  consideration  therein  expressed, 
r  -,  To  certify  whicn  I  have  granted  this  certificate  under  my 
L        J  hand  and  seal  notarial  this  17th  day  of  June,  A.  D.  1851. 

SAM'L  A.  ROBERTS, 

Notary  FtMic. 
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EXHIBIT  B. 

Bond  to  secure  performance  of  agreement. 

Know  all  men  by  these  presents  that  we,  Black  &  Butt,  William 
H.  Hant,  and  J.  D.  Fitzgerald,  are  held  and  firmly  bound  to  the 
United  States  of  America  in  the  amount  of  fifty- two  thousand  dollars, 
lawful  money  of  the  United  States,  for  which  payment  to  be  well  and 
truly  made  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs,  executors,  and  administrators,  for  and  in  the  whole,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  17th  day  of  June,  1851. 

The  condition  of  this  obligation  is  such  that  if  the  above  bound 
Black  &  Butt,  their  heirs,  executors,  or  administrators,  or  any  of 
them^  shall  and  do  in  all  things  faithfully  perform  all  the  stipulations 
of  a  contract  for  the  transportation  of  army  stores  and  army  baggage 
from  Preston,  Texas,  to  the  Brazos  river,  Texas,  bearing  date  the  7th 
day  of  June,  1851,  which  the  said  John  D.  Black  and  George  M. 
Butt  have  agreed  to  perform  according  to  the  true  intent  and  receiv- 
ing thereof,  then  this  obligation  to  be  void,  otherwise  to  remaiA  in 
full  force  and  virtue. 

BLACK  &  BUTT. 

W.  H.  HUNT. 

J.  D.  FITZGERALD. 

State  of  Texas,  County  of  Fannin  : 

Before  me,  Samuel  A.  Boberts,  a  notary  public  in  and  for  the  State 
and  county  aforesaid,  personally  appeared  John  D.  Black  and  George 
N.  Butt,  William  H.  Hunt,  and  J .  D.  Fitzgerald,  to  me  well  known, 
who  severally  acknowledged  that  they  signed  the  within  bond  for  the 
true  intent  and  purposes  therein  expressed.  ' 

To  certify  which  I  have  granted  this  my  certificate  under  my  hand 
and  seal  this  17th  day  of  June,  A.  D.  1851. 

SAMUEL  A.  ROBERTS, 

Notary  Fublic. 
I  certify  that  the  within  is  a  correct  copy. 

A.  MONTGOMERY, 
Captain^  Assutanb  Quartermaster  United  StcUes  Army. 


EXHIBIT  D. 

e  of  Captain  Lyndi 


This  is  to  certify  that  Messrs.  Black  &  Butt,  that  is,  John  D. 
Black  and  George  N.  Butt,  transported  three  hundred  and  fifty-five 
thousand  five  hundred  and  sixty-six  pounds  of  public  stores  from 
Preston,  Texas,  to  Fort  Belknap,  Texas,  by  virtue  of  a  contract  be- 
tween Captain  Alexander  Montgomery,  assistant  quartermaster,  on 
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the  part  of  the  United  States,  dated  at  Fort  Smith  the  seventh  (7th) 
day  of  Jane,  eighteen  hundred  and  fifty-one,  (l^^^O  ^^^  ^^^^  ^^  ^^® 
twelfth  (12th)  day  of  July  the  said  Black  &  Butt  started  their  first 
train,  which  was  as  soon  as  required,  and  continued  on  until  the 
thirtieth  (30th)  of  September  of  the  said  year,  (1851,)  at  which  time 
I  was  relieved  by  Major  G.  W.  P.  Wood  of  the  duties  of  the  depot  at 
this  place. 

I  further  certify  that  the  said  Black  &  Butt  used  due  diligence, 
and  that  they  transported  or  forwarded  all  such  goods  as  given  them 
promptly. 

J.  LTNDE, 
Oaptatn  Fifth  Infantry. 

Pkeston,  Texas,  December  15, 1852. 


EXHIBIT  C. 

Certificate  of  Major  Wood. 


I  certify  that  whilst  on  duty  at  Preston,  Texas,  and  in  charge  of 
the  depot  at  that  place,  that  Black  &  Butt,  (that  is  to  say,  G.  N. 
Butt  and  J.  D.  Black,)  transported  and  delivered  at  the  ppst  of  Gamp 
Belknap  the  following  number  of  pounds  of  public  property  and 
stores,  viz :  forty-seven  thousand  seven  hundred  and  twelve  pounds 
of  freiffht  in  good  order  and  condition,  in  obedience  to  a  contract 
made  by  Captain  A.  Montgomery,  assistant  quartermaster  United 
States  army,  and  the  said  Black  &  Butt.  And  that  in  the  spring  of 
1832  the  said  Black  &  Butt,  in  good  faith,  supposing  said  contract 
to  be  in  full  force,  stated  they  were  in  readiness  to  transport  any  sup- 
plies for  the  said  post  that  the  quartermaster  might  deliver  to  them, 
but  that  I  was  authorized  and  otherwise  instructed,  and  ordered  to 
transport  the  supplies  for  the  post  above  mentioned  by  government 
teams  ;  and  that,  in  consequence  of  said  order,  the  said  Black  &  Butt 
have  asked  of  me  this  certificate,  in  order  to  show  the  department  the 
injury  they  have  sustained  by  not  being  permitted  to  transport  the 
stores,  as  they  considered  the  contract  required  they  should;  and  that 
they  were  in  readiness  to  comply  with  the  contract  at  the  time  of  the 
arrival  of  the  stores  at  Preston  in  the  spring  of  1852.  So  stated  by 
them. 

GEO.  W.  F.  WOOD, 
Assistant  Quartermaster. 

Austin,  Texas^  January  24,  1863. 


EXHIBIT  E. 


Affidavit  of  Joseph  Blachwell. 

State  op  Texas,  Fannin  County: 

Before  me,  Samuel  A.  Roberts,  a  notary  public  in  and  for  the  county 
and  State  aforesaid,  authorized  by  law  to  administer  oaths  for  general 
purposes,  personally  appeared  Joseph  Blackwell,  to  me  well  euowu 
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as  a  man  worthy  of  belief,  who,  being  solemnly  sworn,  made  and  sub- 
scribed the  following  affidavit,  viz : 

During  the  summer  and  early  part  of  the  autumn  of  1851  I  was  in 
the  employ  of  Messrs.  Black  &  Butt,  who  were  engaged  in  the  trans* 
portation  of  army  stores  and  baggage  from  Preston,  in  Texas,  to  Fort 
Belknap,  on  the  Brazos  ;  that  he  acted  in  the  capacity  of  wagon-mas- 
ter ;  that  Black  &  Butt  had  to  purchase  a  large  number  of  wagons 
and  teams,  at  short  notice,  and  at  a  time  of  the  year  (the  spring)  when 
oxen  are  always  considerably  higher  in  Texas  than  they  are  in  the 
fall.  During  the  time  affiant  was  in  the  employ  and  acting  as  wagon- 
master,  to  wit :  from  the  commencement  of  the  hauling  season  in 
1851,  say  about  the  1st  of  June,  to  the  time  the  contract  was  taken 
from  Messrs.  Black  &  Butt,  which  affiant  thinks  was  early  in  the 
fall  of  1851,  the  train  of  wagons  and  teams  engaged  in  said  transpor- 
tation consisted  of  from  sixty  to  seventy  wagons. 

Affiant  further  saith,  that,  in  his  opinion,  considering  the  high 
prices  paid  for  their  teams  in  the  spring,  and  their  heavy  losses  on 
them  when  sold  in  the  fall,  and  the  many  other  incidental  expenses 
incurred  by  Messrs.  Black  &  Butt  to  prepare  for  the  completion  of 
their  heavy  contract,  the  said  Black  Ss  Butt  suffered  damages  to  the 
amount  of  $15,000  by  the  taking  of  the  contract  from  them. 

JOSEPH  BLACKWELL. 

Witness  :  R,  C.  Steward. 

Tt   fl  1      ^^  certify  which  I  have  hereunto  set  my  hand  and  seal  of  office 
L^-  ^'-l  this  27th  day  of  October,  A.  D.  1853. 

SAMUEL  A.  ROBERTS, 
Hotary  Public  of  Fannin  County. 

State  of  Texas,  Fannin  County  : 

Before  me,  Samuel  A.  Roberts,  a  notary  public  in  and  for  said 
county,  personally  appeared  Sampson  W.  Fitzgerald,  to  me  well 
known  as  a  witness  worthy  of  full  belief,  whoj  being  solemnly  sworn, 
saith : 

That  he  has  read  the  deposition  of  Joseph  Blackwell  written  on  this 
sheet ;  that  affiant  was  employed  by  Messrs.  Black  &  Butt  at  the  same 
time  as  said  Blackwell,  as  wagon-master  ;  that  all  the  &cts  set  forth 
in  Blaokwell's  affidavit  are,  as  affiant  verily  believes,  true,  and  that 
the  damage  sustained  by  said  Black  &  Butt,  as  estimated  by  said 
Blackwell,  is  in  the  opinion  of  the  witness  rather  under  than  over  the 
real  and  actual  damage  suffered  by  them. 

S.  W.  FITZGERALD. 

Witness  :  Richard  S.  Hunt. 

r       -i      To  certify  which  I  have  hereunto  set  my  hand  and  seal  of 
L^-  ^-J  office  this  10th  day  of  November,  1853. 

SAMUEL  A.  ROBERTS, 

Notary  Public. 
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SttUement  of  loss. 

Preston,  Grayson  County ^  Texas. 

This  is  to  show  the  account  current  of  the  getting  up  of  a  train  of 
seventy  wagons  and  teams^  and  the  expenses  or  costs  of  foraging  said 
teams,  and  pay  of  teamsters  thereunto  attached,  &c. 

To  do  the  transportation  of  the  United  States  government  supplies 
for  the  fifth  iirfantry  of  United  States  troops  from  Preston,  Texas,  to 
Camp  or  Fort  Belknap,  Brazos  river,  Texas,  to  carry  out  a  contract 
made  in  good  faith,  in  June,  1851,  with  Captain  A.  Montgomery,  as- 
sistant quartermaster,  at  Fort  Smith,  Arkansas,  and  by  the  order  and 
consent  of  General  Arbuccle,  they  as  agents  on  the  part  of  the  United 
States,  and  Black  Ss  Butt,  contractors. 

United  States  io  Black  dk  Butt^  Dr. 

1851,  to  10  Bois  d'Arc  wagons  and  teams,  (80  oxen) $4,000  00 

To  60  wagons  and  teams,  $326,  (480  oxen) 19,500  00 

December  15,  to  first  of  April,  1852,  to  12,320  bushels 

corn  for  teams,  at  90  cents 11,088  00 

To  300  tons  hay,  at  $4  per  ton 1,200  00 

Hire  of  70  teamsters  from  1st  July  to  December  15,  at 

$20  per  month 7,700  00 

nations  per  teamster,  for  70  teamsters^  6^  months,  at  $5 

per  man  per  month 1,900  00 

Lost,  died,  and  strayed,  (42  oxen,)  no  charges 

45,413  00 
Credit  by  cash  received 28,950  00 

Due  us  by  the  United  States  this  amount 16,463  00 


BLACK  &  BUTT,  Contractors. 

State  of  Texas,  Fannin  County  : 

Before  me,  Samuel  A.  Boberts,  a  notary  public  in  and  for  the  county 
and  State  aforesaid,  personally  appeared  George  N.  Butt,  one  of  the 
firm  of  Black  &  Butt,  and  well  known  to  me,  who,  being  sworn,  said 
that  the  items  charged  in  the  within  account  are  set  down  at  their  fair 
cash  value,  and,  as  far  as  can  now  be  ascertained,  at  cost ;  and  that 
the  credits  on  accompanying  sheet,  marked  ^^  Exhibit  A,"  cover  all 
the  money  received  by  Black  &  Butt  for  the  several  items  specified  in 
said  account. 

G.  K  BUTT. 

Sworn  to  and  subscribed  this  9th  day  of  March,  A.  D.  1854.    Wit- 
r.   ^1  ness  my  hand  and  official  seal. 
L^-  ^--1  SAMUEL  A.  ROBERTS, 

Notary  PiMiCy  Fannin  County. 
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Affidavit  of  8.  W.  Fitzgerald  and  Joaqph  BlackioeU. 

State  of  Texas,  Fannin  County: 

Before  the  nndersigned  notary  public,  within  and  for  the  connty 
and  State  aforesaid,  authorized  bylaw  to  administer  oaths  for  general 
purposes,  personally  appeared  Sampson  W.  Fitzgerald  and  Joseph 
blackwell,  who,  being  sworn,  say  that  they  were  both  engaged  as 
wagon-masters  for  Black  &  Butt  during  the  hauling  season  of  1852  ; 
that  they  are  both  practical  wagoners,  and  have  bought  and  sold  both 
wagons  and  teams  for  the  last  six  or  eight  years  in  this  portion  of 
Texas,  and  are  well  acquainted  with  the  value  of  such  property  ;  and 
that  the  prices  charged  for  wagons  and  teams  by  Black  &  Butt,  in  the 
within  act,  are  as  low  as  they  could  be  bought  at ;  and  that  they  are 
credited  at  fully  as  much  as  they  were  worth.  They  also  state  the 
price  charged  for  corn  for  fodder  of  oxen,  and  the  quantity  required  for 
that  purpose,  are  both  as  low  as  it  could  be  done  for,  as  is  also  hire 
of  teamsters. 

S.  W.  FITZGERALD. 

his 

JOSEPH  +  BLACKWBLL. 

mark. 

Sworn  to  and  subscribed  before  me  this  8th  day  of  April,  1854. 
r,      .  SAMUEL  A.  ROBERTS, 

L^'"--l  Notary  FMic. 


Statement  of  Black  dt  Butt. 

We  deem  it  proper  and  necessary  to  give  a  true  statement  and  cor- 
rect report  to  the  departments  to  which  our  claims  and  accounts  against 
the  United  States  may  be  investigated,  and  to  explain  to  the  same  the 
nature  of  our  contract  and  the  flattering  inducements  held  out  to  us  by 
the  United  States  agents  at  Fort  Smith,  Arkansas,  and  the  great  risk 
of  such  a  contract  on  our  part.  The  country  which  we  had  to  trans- 
port to  and  through  was  almost  entirely  unknown,  and  particularly 
80  to  wagoning  ;  and  the  almost  limitless  extent  of  the  route  to  which 
we  were  bound  by  a  heavy  bond  to  carryall  and  such  amount  of  trans- 
portation which  might  be  required  for  us  to  transport ;  and  we  were 
also  induced  to  believe  that  the  amount  would  be  large,  and  that  if 
the  Belknap  line  of  posts  should  be  kept  up  we  would  have  to  do  the 
carrying  of  the  supplies  for  two  years.  We  were  particularly  cau- 
tioned by  Captain  A.  Montgomery  that  we  should  be  vigilant  and 
have  a  large  train  as  soon  as  it  was  possible  to  be  had,  as  the  regiment 
was  to  move  immediately.  We  complied  and  had  everything  on  foot 
immediately,  and  was  ready  with  seventy  good  wagons  and  teams 
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when  called  for,  as  every  oflScer  in  the  Fort  Washita  command  will 
testify  to,  viz :  Lieutenant  Abbott,  Captain  Whetall,  Doctor  Baley, 
Captain  Dent,  and,  in  fact,  the  whole  of  the  regiment. 

Colonel  Miles  solicited  the  contract  to  be  made  with  ns.  We  will 
also  refer  you  to  Captain  Marcy  in  regard  to  us  as  business  men,  and 
Colonel  Loomis  also. 

You  may  think  the  item  of  corn  in  our  account  an  exorbitant  one  ; 
if  so,  I  will  refer  you  to  Major  G.  W.  F.  Wood,  who  told  us  in  the 
spring  and  first  part  of  the  summer  of  1852  if  we  had  our  corn  that 
we  fed  to  our  oxen  in  the  winter  and  spring  that  he  would  pay  us  one 
dollar  and  twenty-five  cents  the  bushel  for  every  bushel  we  had  had, 
as  he  did  nearly  all  of  his  teaming  with  little  or  no  forage.  He  had  to 
haul  corn  one  hundred  miles  and  pay  one  dollar  and  ten  cents  the 
bushel ;  consequently  at  the  end  of  the  season  his  train  was  killed  up 
and  worthless.  We  will  also  refer  you  to  Major  Wgod  in  regard  to 
our  readiness  in  the  spring  of  1852  to  carry  out  our  contract  in  regard 
to  the  transportation  from  Preston  to  Fort  Belknap,  or  anything  in 
regard  to  us  as  punctual  men. 

In  regard  to  the  abrogation  of  our  contract  on  the  part  of  the  United 
States  I  think  it  is  unnecessary  to  make  any  remark,  as  Colonel  Hunt, 
of  New  Orleans,  knows  we  went  to  see  him  in  regard  to  it  after  he 
had  made  a  contract  with  T.  Gr.  Wright  for  the  transportation  of  the 
same  that  we  should  have  had. 

In  conclusion  we  beg  of  you  to  treat  our  claim  with  due  consider- 
ation, and  examine  our  accounts  on  both  debit  and  credit  side^  and  see 
the  amount  claimed  by  us  of  the  United  States.  The  amount  which 
we  claim  is  a  small  amount  to  what  we  would  have  made  if  the  United 
States  had  acted  in  good  faith  on  their  part  with  us.  In  our  account 
against  the  United  States  we  have  said  nothing  of  forty-two  head  of 
oxen  which  we  lost,  died  and  strayed  ;  neither  have  we  said  anything 
in  regard  to  the  interest  on  the  amount  which  we  claim  as  honestly 
due  us  by  the  United  States. 

Gtentlemen,  we  cheerfully  leave  our  claim  to  your  honest  consider- 
ation, and  will  willingly  abide  your  decision. 

Very  respectfully,  your  obedient  servants, 

BLACK  &  BUTT. 

Statement  of  moneys  received  by  Black  &  Butt. 

This  18  to  show  the  account  current  of  the  disposition  or  sales  of  the 
outfit  of  wagons  and  teams,  disposed  of  in  March  and  April,  eighteen 
hundred  and  fifky-two,  after  we.  Black  &  Butt,  had  been  officially  in- 
formed or  notified  by  Major  G.  W.  F.  Wood,  assistant  quartermaster 
of  the  depot  at  Preston,  Texas,  that  Colonel  T.  F.  Hunt,  of  New 
Orleans,  had  made  other  contracts  and  arrangements  for  the  trans- 
portation of  the  government  stores,  &c.,  and  that  our  contract  was 
abrogated  on  the  part  of  the  United  States,  and  that  our  services  were 
no  longer  required. 
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United  States  in  account  with  Black  dk  Butty  Cr. 

April,  1852 — Sold  Captain  Marcy,  United  States  army, 

20  oxen,  at  $20 $400  00 

By  10  Bois  d'Arc  wagons  and  80  oxen,  at 
the  rate  of  $350  for  each  wagon,  and  8  oxen     3,500  00 

By  60  wagons,  at  $100 6,000  00 

May,  1852— By  418  oxen,  at  $30  per  pair 6,270  00 

In  Jnly,  August,  September,  October,  and 
November,  transported  426,000  pounds  of 
United  States  government  stores,  at  $3  per 
100  pounds 12,780  00 

Total  amount  of  cash  received 28,950  00 

BLACK  &  BUTT,  Contractors. 
Prestobt,  Grayson  County y  Texas. 


List  of  stores  sent  by  train  to  the  Brazos  August  9,  1851. 

Pounds.    Pounds. 

Butt  &  Black,  No.  11.— 40  sacks  flour 4,000 

Butt  &  Black,  No.  13.—  4  bbls.  bread,  114,  106,  118, 

119 457 

7  bbls.  sugar,  230,  226,  235, 

291,  255,  263,  265 1,764 

16  sacks  flour,  1,500 ;  1  bbl. 

rice,  228 1,718 

3,949 

Butt  &  Black,  No.    5.—  2  bbls.   bread,   114,  115  ;  4 

bbls.  beans,  15^  bus.,  992..  1,221 
16  boxes  bacon,  130, 133,  145, 
132,   159,   131,   130,   137, 
130,   136,   128,   138,   135, 

128,162,132 2,186 

5  sacks  flour 500 

3,907 

J.  Blackburn. — Iron  and  steel 2,562 

J.  Blackburn. — 13  sacks  flour,  1,300 ;  3  bbls.  sugar, 

261,260,  255 2,076 

3  bbls,  rice,  235,  242,  232 709 

2,785 
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Poondfl.   PotindB. 

Wm.  Allen. — Iron  and  ateel 1,670 

1  box  iron  bedsteads 420 

7  boxes  bacon,  128,  138,  137,  128,  146, 
125,  135 936 

2,926 

Butt  &  Black,  No.  12.—  6  bbls.  sugar,  275,  236,  271, 

243,  247,  265 1,537 

2  bbls  rice,  240,  271 ;  2  bbls. 

bread,  111,  118 740 

14  sacks  flour 1,400 

3,677 

Wm.  Fitzgerald.— 2  bbls.  beans,  ^  bus.,  480;  1  bbl. 

rice,  253 733 

4  bbls.  bread,  113,  105,  116,  112...  455 
6  bbls.  sugar,  262,  245,  262,  246, 

276 1,291 

2  boxes  bacon,  163,  144 ;  12  sacks 

flour,  1,200 1,507 

3,976 

P.  N.  Hackney.— 3  bbls.  rice,  233,  237,  235 ;  1  bbl. 

suffar,  269 964 

2  bbls.  coffee,  193,  193 ;  3  boxes  ba- 
con, 141,  142,  133 802 

6  bbls.  bread,  115, 100,  98, 114,  100, 

108 635 

12  sacks  flour 1,200 

3,601 

Butt  &  Black,  by  T.  Mylam.— 12  sacks  salt 1^200 

15  boxes  soap 720 

15  boxes  candles 476 

16  sacks  flour 1,600 

3,996 

Butt  &  Black,  by  Spencer. — 4  boxes  bacon,  138,  141, 

144,  160 583 

13  sacks    salt,   1,300 ;    22 
*  sacks  flour,  2,200 3,500 

4,083 

Butt  &  Black,  by  Bell.— 6  bbls.  bread,  100,  112,  113, 

100, 113,  112 650 

4  bbls.  vinegar,  278, 294,  284, 

234 1,090 

4  bbls.  pork,  1,200 ;  8  sacks 
flour,  800 2,000 

3,740 


14  GEORGE  N.  BUTT. 

Pounds.    Ponndt. 

Butt  &  Black,  by  W.  Coifee.— 6  bbls.  apples,  720  ;  6 

bbls.  pork,  1,800 2,520 

15  sacks  flour 1,500 

4,020 

• 

John  Martio.— 11  bbls.  viaegar,   292,  300,  252,  270, 

284,  284,  220,  274,  274,  158,  281...  2,889 
5  boxes  bacon,  145, 144, 145, 132, 117.  783 
1  sack,  100  ;  8  sacks  flour,  800 .« 900 

4,572 

J.  Bell.— 6  bbls.  coffee,  202,  197,  208,  192,  186,  193..   1,178 

4  bbls.  rice,  233,  227,  223,  238 921 

2  bbls.  sugar,  190,  247  ;  8  sacks  flour,  800..   1,237 

3,336 

J.  L.  Hiesten. — 10  bbls.  pork,  3,200  ;  1  bbl.  vinegar, 

286 3,486 

3  sacks  salt 300 

3,786 

Bobert  McFall. — 1  load  of  company  stores,  estimated 

weight 3,500 

B.  M.  Carr. — 17  kegs  nails,  1,700 ;  2  boxes  broad- axes, 

55,  58 1,813 

3  boxes  company  clothing,    234,  180, 

190;  1  bale,  80 684 

10  sacks  flour,  1,000  :  5  sacks  salt,  600..   1,500 

3,997 

P.  T.  Andrews.— 2  bbls.  tar,  4d0,  168;  1  grind-stone, 

200;  2  coils  rope,  159,  158 1,085 

2  boxes  company  clothing,  240, 196  ; 
15  sacks  flour,  1,500 1,936 

3,021 

Butt  &  Black,  by  Ben.— 4  boxes,  234,  396,  290,  155  ; 

2  bales  paulins,  218,  215...    1,508 
2  bales  tents,   104,   106;   23 
sacks  flour,  2,300 2,510 

4,018 

Ingram,  by  Bradly.— 3  boxes,  230,  230,  115  ;  6  bbls. 

pork,  1,920 2,496 

11  sacks  flour 1,100 

3,696 
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Pounds     Poundf* 

A.  Myers.— 3  boxes,  244,  220, 194  ;  2  bbls.  bread,  111, 

123 892 

2  bbls.  pork,  640  ;  1  box  stationery,  63  ;  9 
sacks  flour,  900 1,593 

2,485 

A.  Myers. — 32  boxes  qnartermaster's  stores,  200,  133, 

166,  200,  2C0,  164,  209,  155,  146,  50, 
46,  57,  47,  59,  58,  61,  59,  59,  48,  60, 
48,  56,  59,  59,  60,  38,  51,  47,  59,  39, 

45,  59 2,797 

2  sacks  flour.  200 200 

2,997 

Clark.— Iron  and  steel,  1,250  lbs.;  4  boxes,  200,  450, 

275,  208 2,383 

8  kegs  of  nails,  800  lbs.;  6  barrels  bread,  105, 

121,  106,  99 1^231 

4  sacks  flour 400 

4,014 

Clark.- Iron  and  steel,  1,250  lbs.;  2  tierces,  186,  204  ; 

2  barrels  pork,  640 2,280 

2  barrels  coflee,  185,  193  ;  1  barrel  bread,  108 ; 

3  sacks  of  flour,  300 786 

3,066 


Geo.  Graham.— 4  barrels  beans,  3J,  3 J,  3 J,  3^,  944  lbs.; 

2  barrels  coffee,  182,  204 1,330 

3  barrels  sugar,  272,  258,  278 ;  4  bar- 
rels rice,  238,  246,  237,  230 1,759 

8  barrels  bread,  108, 112, 105, 108, 121, 

115,  112,  96  ;  2  sacks  flour,  200  lbs.  1,077 

4,166 

Perry  Graham.— 5  barrels  rice,  229,  242,  242,  248,  240  ; 

1  barrel  beans,  4  bushels,  256 1,457 

3  barrels  coffee,  196, 187, 193  ;  4  sacks 
flour,  400  lbs 973 

9  barrels  bread,  115,  111,  125,  114, 

122,  106,108,  120,  115. 1,036 

3  barrels  sugar,  260,  260,  268 788 

4,257 

Geo.  Graham.— 5  barrels  sugar,   269,   268,  268,  257, 

275;  2  barrels  coffee,  193,198 1,728 

4  barrels  beans,  3^,  3f,  4,  3},  938  lbs.; 

4  barrels  bread,  102,  118,  119, 102...  1,379 

3,107 


• 
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Pounds.    Pounds. 

J.  Howard.— 4  barrels  coffee,  186,  191,  185,  186;  7 
^  barrels  sugar,  260,  280,  268,  242,  248, 

300,  258 2,604 

^  1  barrel  beans,  4,266  lbs. ;   1  barrel  ap- 

*  %  pies,  120  lbs 386 

5  barrels  bread,  105,  114,  106,  103,  106  ; 

5  sacks  flour,  500  lbs 1,034 

• 4,024 

D.  C.  Foster,— 6  barrels  sugar,  290,  269, 251,  285, 256, 

268 1,619 

3  barrels  coffee,  190,  195,  190 ;  3  bar- 
rels beans,  4,  3J,  3J,  720  lbs 1,295 

6  barrels  bread,  94,  95,  103,  110,  107, 

112  ;  2  sacks  flour,  200  lbs 821 

3,735 

D.  C.  Foster.— 3  barrels  beans,  3,  3i,  3^,  656  lbs.;  1 

barrel  su^r,  252  lbs 908 

5  barrels  coffee,  195, 195, 197, 200, 188 ; 

3  barrels  rice,  233,  243,  234 1,685 

1  barrel  apples,  120  lbs.;  3  sacks  flour, 

300  lbs 420 

3,013 

R.  S.  Patten.— 42  boxes  soap 2,016 

B.  E.  Shannon. — 8  barrels  pork,  2,560  lbs.;  5  boxes  « 

candles,  32,  32,  33,  33,  33 2,723 

6  boxes  soap,  288  lbs.;  5  sacks  flour, 
500  lbs 788 

3,511 

Geo.  Graham. — 5  barrels  apples,   600    lbs.;    2  screw 

plates,  14  lbs.;  5  barrels  bread,  114, 

107,  120,121,105 1,177.4 

9  sacks  flour 900 

2,077-4 

A.  Myers.— 11  boxes  candles,  32,  32, 32,  31, 33,  33,  31, 

32,  32,  33,  32 353 

18  boxes  soap,  864  lbs.;  4  barrels  salt,  374, 

286,  286,  286  ;  4  sacks  salt,  800  lbs....  2,896 
1  barrel  rice,  242  lbs.;  3  barrels  bread, 
106,  115, 120 593 

3,842 

W.  Martin.— 24  kegs  nails,  2,400  lbs.;  6  barrels  bread, 

104,  HI,  108,  99,  116,  113 3,050 
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Poundf. 

Hackney.— 9  barrels  bread,  110,  110,  lOfi,  110,  114, 

114,    117,    116,    114;    18   kegs    nails, 
1,800  lbs : 2,811  I 

A.  Myers. — 4  sets  w.  tent  poles  ;  20  sets  c.  tent  poles, 

450  lbs. ;  2  blacksmiths'  bellows,  328  lbs.  778 


BQtt&  Black. — 4  backets 

J.  LTNDE,  Capt.  Uh  Infantry. 


List  of  stores  sent  by  train  to  the  BrcuoSy  September  10,  1851. 

Poandt.    Povndfl. 

John  Miller.— 8  boxes  bacon  137,  135, 134,  152,  136, 

138,  148,  132 1,112 

1  barrel  cofifee,  190  lbs. ;  4  barrels  apples, 

440  lbs 630 

3  barrels  bread,  112,  118,  101  ;  5  sacks 

flour,  500  lbs 831" 

2,573 

Thos.  Yager.— 18  boxes  bacon,  134, 155, 136, 127, 141, 

132,  145,  154,    130,  120,  144,  140, 

139,  141,  131,  137,  143,  131 2,480 

5  barrels  bread,  97,  96, 117, 107, 114..       531 
5  barrels  apples,   550  lbs.  ;   2  sacks 

flour,  200  lbs 750 

3,761 

Thos.  Yager. — 8  barrels  pork,   2,560  lbs.  ;    3  barrels 

bread,  113, 110,  97 2,880 

1  box,  300  lbs.  ;  4  sacks  flour,  400  lbs.       700 

3,580 

R.  Patten. — 6  barrels  pork,  1 ,920  lbs. ;  4  barrels  apples, 

440  lbs. ;  1  barrel  bread,  104  lbs 2,464 

B.  J.  Prigmore. — 7  barrels  pork,  2,240  lbs.  ;  7  barrels 

apples,  770  lbs 3,010 

3  barrels    bread,  95,  104,  120  ;    2 
sacks  flour,  200  lbs 519 

3,529 

J.  H,  Thomas. — 7  barrels  pork,  2,240  lbs.;  5  barrels 

apples,  550  lbs 2,790 

6  barrels  bread,  103,  113,  119,  109, 
109,  101 ;  1  sack  flour,  100  lbs 754 

3,544 

Bep.  C.  C.  213 2 
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Fomidt.    Found* 

Butt  &  Black,  No.  1.— 12  barrels  pork,  3,840  lbs.;  8 

Backs  flour,  800  lbs 4,640 

Bhtt  &  Black,  No.  2.— 12  barrels  pork,  3,840  lbs  ;  4 

sacks  flour,  4C0  lbs 4,240 

W,  Coffee. — 8  barrels  pork,  2,560  lbs.;  5  barrels  apples, 

550  lbs 3,110 

3  barrels  bread,  222^  115,  127  ;  6  sacks 
flour,  600  lbs 964 

4,074 

Wm.  Fitzgerald.— 12  barrels  rinegar,  223,  280,  256, 

264,  256,  266,  297,  243,  298,  191, 

217,  280 3,071 

4  boxes,  275,  165,  210,  13  ;  24 
axe  handles,  48 ;  7  sacks  flour, 
700 1,471 

4,542 

Butt  &  Black,  by  Dick  Anderson,  No.  5. — 6  boxes,  265, 

260,255,265,   200,  250  ;  1  bundle  scythes,  50 1,545 

2  bundles  leather,  3,585  ;  23  sacks  flour,  2,300  lbs.    2,470 

4,015 

Butt  &  Black,  by  Blernson. — 11  barrels  rinegar,  312, 

260,  298,  217,  202,  288,  284,  262,  252,  236,  308 2,919 

6  barrels  bread,   112,  120,  112,  117,  115,  119  ;  3 

barrels  apples,  330 1,025 

8  sacks  flour,  800  lbs 800 

4,744 

J.  Compton. — 3  barrels  coffee,  198, 188,  198 ;  1  barrel 

sugar,  275 859 

5  barrels  beans,  3  4  bush.,  2  3f  bush., 

19i  bushels 1,170 

9  barrels  bread,  114,  96,  118,  117, 110, 
130,  115,  123,  108  ;  1  barrel  apples, 
110 1,141 

3,170 

Butt  &  Black,  No.  4.— 1  box,  360  ;  1  tierce,  250  ;  25 

kegs  nails,  2,500 3,100 

6  barrels  bread,  103, 117, 108, 115, 117, 95 ;  2  coUs 
rope,  63,  64  ;  1  sack  nails,  50 832 

3,932 

Butt  &  Black. — Company  stores,  3,600  ;  6  sacks  flour, 
500 4,000 
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Poiindt.    Pounds. 

Batt  &  Black.— 10  barrels  bread,  100,  114,  104,  108, 

115, 112,  108,  108, 102,  121, ^    1,092 

32  sacks  flour,  3,200 3,200 

4,892 

Butt  &  Black.— 7  barrels  bread,  109,  102,   122,  105, 

107,  115,  112 772 

1  barrel  apples,  110 ;  37  sacks  flour, 
3,700 3,810 

4.582 

D.  C.  Foster. — 6  barrels  beans,  4  3|  bush.,  1  4  busb., 

1  3i  bush.;  22i  bush 1,350 

I  barrel  sugar,  265  ;  3  barrels  coffee, 

199,  193,  186 843 

9  barrels  bread,  113,   106,  109,   116, 

116,  101, 112,  118,  111 1,002 

3  sacks  flour,  300  lbs 300 

3,495 

M.  Willmoth.— 3  barrels  coffee,  196, 191,  195  ;  1  bar- 
rel beans,  3f  bush.,  225 807 

4  barrels  sugar,  267,  260,  269,  255....    1,041 

II  barrels  bread,  96, 107, 114, 105, 114, 

110,  111,  106,  103,  112,  100 1,178 

3,026 

J.  B.  Compton. — 4  sacks  flour,  400  lbs 400 

Hylam. — 4  sacks  flour,  400  lbs 400 


Butt  &  Black,  by  Bois  d' Arc  wagon — 11  barrels  sugar, 
250,   250,  252,  265,   255,  256,  269,  235,  248,  259, 

276 2,815 

22  sacks  flour,  2,200 2,200 

5,015 

Willcox,  by  Throgmorson. — 6  barrels  pork,  1,920  lbs. ; 
4  barrels  bread,  107,  108,  108,  109 2,352 

Willcox. — 8  barrels  pork,  2,560  lbs. ;  3  barrels  bread, 

106,  112, 104 2,882 

5  barrels  apples,  550  ;  5  sacks  flour,  500....    1,050 

3,932 

Holmes.— 10  barrels  pork,  3,200  lbs 3,200 

3  barrels  bread,  118,  108,  112;  6  barrels 
apples,  650 • 888 

4,088 
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Poandt.    Poonda. 

Holmes. — 8  barrels  pork,  2,560 ;  6  boxes  axes,  67  lbs., 

402  lbs 2,962 

8  barrels  bread,  112, 117, 109,  106, 106, 119, 
108,  102 878 

3,840 

Abraham  Myers. — 9  barrels  pork,  2,880  lbs ;  1  sack 

flour,  100  lbs 2,980 

9  barrels  bread,  113,  108, 124, 112, 
114, 114,  108,  112,  113 1,018 

3,998 

Abraham  Myers. — 8  barrels  pork,  2,560  lbs ;  1  sack 

•  flour,  100  lbs 2,660 

9  barrels  bread,  111,  110, 113, 101,    . 
104,  117,  103,  119, 106 984 

3,644 

P.  T.  Andrews. — 17  sacks  flour,  1 ,700  lbs. ;  8  barrels 

bread,  101,  112,  119,  129,  114, 
104,  131,  117 2,627 


Winters. — 4  barrels  bread,  107, 106,  92, 126 431 

6  sacks  flour,  600  lbs. ;    6  barrels  pork, 
1,920 2,520 

2,951 

Hackney.— 12  barrels  bread,  108,  114,  129,  111,  94, 

92,  100,  101,  107,  108,  95,  96 1,255 

6  barrels  pork,  1,920  lbs 1,920 

3,175 

Fitzgerald. — 40  sacks  flour,  4,000 4,000 

A.  Myers's  two  wagons. — 1  mill;  1  grindstone 3,700 

23  sacks  flour,  2,300 2,300 

6,000 

Clark.— 9  barrels  bread,  107, 116,  110,  112, 108, 116, 

121, 107, 106 1,003 

27  sacks  flour,  8,700 2,700 

3,703 

Clark.— 10  barrels  bread,  106, 113,  105, 117,  98, 113, 

109, 104, 112,  110 1,087 

1  bundle  scytbe  snathes,  22  lbs ;    24  sacks 
flour,  2,400  lbs 2,422 

3,509 

Ingram. — 35  sacks  flour,  8,600  lbs, 8,600 
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Ponadt.    Poiudt. 

W.  T.  Lankford.— 6  barrels  bread,  117, 110, 120,  104, 

130,  105 , 686 

1  barrel  apples,  110;  32  sacks  flour, 
3,200 3,310 

3,996 

Blandlen,  bj  J.  Blackwell,  Cr. — 8  barrels  bread,  108, 

m,  128,  112,  110,  106,  110,  93 874 

26  sacka  flour,  2,600 2,600 

3,474 

Total 136,807 


J.  LYNDE, 
Oaptcdn  5{A  Infantry. 
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Quartermaster  General's  Ovfice, 
Wcuthington^  Jtdy  5,  1856. 

Sir  :  I  herewith  enclose  the  papers  in  the  claim  of  Messrs.  Black 
&  Butt,  as  requested  in  your  letter  dated  the  2i  ultimo. 

These  papers  were  received  from  the  Hon.  J.  P.  Edgerton,  chair- 
man of  the  Committee  of  Claims,  on  the  7th  February,  1854,  with  a 
request  that  the  committee  be  furnished  with  all  the  important  facts 
known  to  this  office  in  relation  to  the  claim.  At  that  time  there  were 
no  facts  on  file  here  which  would  throw  sufficient  light  upon  the 
anatter,  and  measures  were  taken  to  procure  them.  One  of  the  officers 
whose  statement  was  deemed  necessary,  the  late  Brevet  Major  G.  W. 
F.  Wood,  died  before  making  a  report,  and  the  other  1  had  no  oppor- 
tunity of  obtaining  one  from,  owing  to  his  absence  on  duty  in  the 
field.  Believing  then,  as  I  do  now,  that  the  claim  is  without  any 
foundation  in  justice,  the  papers  were  laid  aside  and  escaped  notice  in 
the  multiplicity  of  business  until  called  upon  for  them  on  the  second 
ultimo. 

In  the  year  1851  several  important  changes  of  the  stations  of  the 
troops  were  made  on  the  northern  frontier  of  Texas,  which  required 
more  means  of  transportation  than  could  be  supplied  by  the  public 
teams  then  in  that  section  of  the  country.  Measures  were  taken  to 
supply  this  deficiency,  and  the  officer  who  had  charge  of  the  movements 
(Captain  Alexander  Montgomery,  assistant  quartermaster  at  Fort 
Smith,  Arkansas)  informed  of  them.  Previously  to  its  arrival,  how- 
ever, it  became  necessary  for  him  to  hire  transportation  for  part  of 
the  stores,  and  Captain  Montgomery  entered  into  the  contract  with 
Messrs.  Black  &  Butt  upon  which  they  base  their  claim  lor  damages. 
On  the  receipt  of  the  contract  at  this  office,  Captain  Montgomery  was 
reminded  that  contracts  for  transportation  should  not  be  made  for  a 
year  without  special  instructions  from  the  Quartermaster  General's 
office;  but  it  was  noticed  in  regard  to  this  one  that  *'as  the  con- 
tractors were  bound  to  transport  such  army  stores  as  were  delivered 
to  them  only,  and  that  the  public  was  not  bound  to  furnish  any  stated 
quantity,  should  the  public  teams  sent  him  prove  sufficient  for  the 
serviije  the  contract  would  cease  to  operate."  This  shows  the  oon- 
struction  placed  upon  the  contract  here  at  the  time,  and  it  is  the  same 
as  would  be  applied  to  it  by  the  accounting  officers  of  the  treasury 
were  it  submitted  to  them ;  it  is  the  same  also  placed  upon  it  by 
Captain  Montgomery,  who  made  it,  as  will  be  seen  by  his  letter  dated 
June  16,  1856,  a  copy  of  which  is  herewith  enclosed.  It  will  be  seen 
by  his  letter  that  he  remained  at  Fort  Smith  until  the  spring  of  1854, 
and  never  was  informed  by  the  contractors  that  they  were  dissatisfied 
with  his  decision  or  intended  claiming  damages. 

Upon  an  examination  of  the  papers  filed  by  the  memorialist  through 
an  agent,  it  appears  that  at  no  time  during  the  year  1851  had  they 
more  than  thirty-eight  wagons  employed  in  executing  their  contract 
on  the  route  from  Preston  to  Fort  Belknap,  and  that  of  these  38  but 
nine  were  owned  by  them.  The  remainder,  it  would  appear^  were 
owned  by  about  twenty  different  persons  whom  they  employed  to  en- 
able them  to  perform  the  service.     Yet  the  memorialists,  by  their 
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agent,  state  that  sixty-eight  large  road  wagons  were  purchased.  Th  e 
distance  from  Preston  to  Belknap  is  estimated  in  the  contract  at  158 
miles  ;  a  trip  could  be  made  in  26  to  30  days,  and  as  it  appears  from 
the  statements  submitted  that  403,278  pounds  of  army  stores  were 
transported  from  June  to  December,  1851,  that  all  could  have  been 
transported  by  about  thirty  good  wagons  and  teams.  The  contractors 
were  employed  by  their  agreement  nearly  six  months  in  1851,  during 
which  they  hauled,  as  above,  403,278  pounds,  at  three  cents  per  pound, 
$12,098  34  ;  with  this  they  were,  it  seems,  satisfied.  By  the  terms 
of  their  contract  they  ceased  work  the  1st  December,  1851,  and  could 
not  be  called  upon  to  perform  any  service  until  the  15th  March,  1852. 
The  contract  ceased  the  6th  June,  1852  ;  had  these  been  stores  to . 
haul,  and  had  they  hauled  them,  they  would  have  earned  in  1852,  at 
the  same  ratio,  about  |6,000  ;  yet  they  claim  at  least  $15,000  damages, 
twice  and  a  half  more  than  they  would  have  earned. 

The  only  evidence  submitted  with  the  memorial  is  an  affidavit  of 
one  Joseph  Blackwell,  and  which  is  in  conflict  with  the  memorial- 
Blackwell  thinks  the  contract  was  taken  from  his  employers  early  in 
the  fall  of  1851,  and  by  ^'the  heavy  losses  on  the  cattle  when  sold  in 
the  fall"  they  suffered  ^Mamage  to  the  amount  of  $15,000,"  while 
the  memorial  states  ^^that  the  keeping  of  so  many  oxen  through  the 
winter,  in  order  to  have  them  strong  enough  to  do  service  in  the 
spring,  involved  a  heavy  expense,"  &c. 

The  memorial  states  that  the  contractors  '^were  put  to  an  enormous 
expense  in  the  purchase  of  large  trains  of  wagons  and  teams,  to  wit, 
68  large  road  wagons  and  272  yokes  of  oxen;"  if  they  were  purchased 
it  could  not  have  been  warranted  under  the  contract,  and  I  do  not 
consider  the  public  liable  for  the  mismanagement  or  want  of  judg- 
ment on  the  part  of  the  contractors. 

The  memorialists  acknowledge  they  were  notified  there  would  be 
no  stores  for  transportation  in  1852,  but  they  were  not  released  from 
their  bond.  What  they  mean  by  this  is  not  understood,  as  they  cer- 
tainly were  released  when  the  contract  ceased  to  have  effect,  and  it 
could  not  be  renewed  without  a  new  and  mutual  agreement  of  both 
parties.  They  also  complain  of  injustice  having  been  done  them  by 
a  contract  having  been  made  with  Travis  Wright  in  the  spring  of 
1852,  for  the  transportation  of  army  stores  from  Wright's  Landing, 
on  Bed  river,  to  Preston,  whereas  this  contract  was  made  in  New 
Orleans  January  7,  1852,  upwards  of  two  months  before  the  United 
States  could  have  called  on  the  memorialists  in  that  year  to  perform 
any  service  under  their  contract.  It  was  a  contract  for  the  delivery 
of  stores  from  a  distance  at  Preston.  Captain  Montgomery  had 
nothing  to  do  with  it;  and  the  quartermaster  at  Preston  had  no 
agency  or  control  over  it  further  than  to  receive  the  stores  on  their 
arrival.  The  memorialists  have  no  right  whatever  to  complain,  as 
not  a  pound  of  the  stores  passed  over  any  part  of  the  route  embraced 
in  their  contract. 

It  may  be  proper  to  state  that  Messrs.  Black  &  Butt  had  been 
engaged  in  various  contracts  with  the  department  in  the  transporta- 
tion of  troops,  stores,  and  furnishing  forage,  (corn  and  oats,)  and 
were,  at  the  very  time,  under  a  contract  for  the  delivery  of  4,000 
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bushels  of  corn  and  6,000  bushels  of  oats  at  Fort  Belknap,  between 
the  Ist  of  October,  1851,  and  the  20th  of  May,  1852.     'Even  in  the 
execution  of  this  contract  it  would  appear  that  many  private  wagons 
were  employed  by  them  and  but  few  of  their  own  ;  had  they  hf^  at 
the  time  sixty-eight  large  road  wagons,  why  were  they  not  employed  ? 
I  consider  the  claim  upon  the  evidence  submitted  and  the  facts 
ascertained  to  be  without  any  foundation  whatever. 
Copies  of  the  papers  referred  are  herewith  enclosed. 
I  remain,  sir,  7ery  respectfully,  your  obedient  servant, 

THOMAS  8.  JESUP, 
Quartennasier  GenercU. 

Hon.  Jambs  Bishop, 

Acting  Chairman  Oommttfee  on  Claims^ 

Washington^  D.  0. 


QUARXERMASTBR  GeKERAL's  OfFICB, 

Waahington  City^  August  7,  1851. 

Captain:  Tour  letter  of  the  11th  ultimo,  enclosing  your  monthly 
papers  for  June^  and  contracts  for  transportation  of  stores  and  a  sup- 
ply of  hay,  to  be  delivered  at  Fort  Smith,  is  received. 

It  would  appear  from  your  letter  that  you  had  not  received  the 
fifty  mule-wagons  and  teams  which  were  sent  you  from  Fort  Leaven- 
worth, nor  that  G-eneral  Stanton  had  advised  you  of  their  having 
been  sent.  I  trust  that  they  will  have  arrived  in  time  to  take  the  place 
of  the  contractor's  ox-teams  which  have  been  destroyed  by  disease. 

In  regard  to  the  contract  made  with  Black  &  Butt,  I  have  to 
remark  thpt  contracts  for  transportation  should  not  be  made  for  a 
year  without  first  having  received  special  instructions  from  this 
office ;  but,  as  I  observe,  they  are  only  bound  **  to  transport  such 
army  stores  as  the  assistant  quartermaster  at  Preston  may  require," 
and  that  he  is  not  bound  to  furnish  any  given  quantity  ;  should  your 
public  teams  prove  to  be  sufficient  for  all  purposes,  the  contract  will 
cease  to  operate  and  no  inconvenience  will  arise  from  its  having  been 
made. 

CHARLES  THOMAS, 
Deputy  Quartermaster  General^  in  charge. 

Captain  A.  Montgomery, 

Assistant  Quartermaster ^  Fort  Smithy  Arkansas. 


Washington,  June  16,  1856. 

General  :  I  have  examined  the  claim  of  Messrs.  Black  &  Butt  for 
losses  sustained  by  reason  of  the  contract  concluded  June  7, 1851,  be- 
tween these  gentlemen  and  myself.  At  the  time  this  contract  was 
entered  into  it  was  well  understood  by  them,  and  it  is  so  expressed  in 
the  contract,  that  they  were  to  transport  only  such  stores  and  baggage 
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the  officers  of  the  qnartermaster's  department  might  require  them 
to  transport  from  Preston,  Texas,  to  the  posts  to  be  established  on  the 
waters  of  the  Brazos  ri^er.  They  were  bound  by  the  contract  to  hold 
themselves  in  readiness  for  the  space  of  ^^one  year"  or  longer,  as 
might  be  determined  by  my%df  or  by  my  %wiot880T^  to  meet  any  de^ 
mand  that  might  be  so  made  upon  them  for  snch  transportation  ;  but 
there  is  nothing  in  the  contract  giving  them  the  exclusive  right  to 
transport  any  amount  of  freight  whatever,  so  that  I  might  at  any 
time  have  employed  any  other  transporter  without  violation  of  the 
contract.  The  contract  was  purposely  so  drawn,  in  order  that  I  might 
at  any  time  dispense  with  the  services  of  the  contractors  on  finding 
that  the  interest  of  the  service  would  best  be  subserved  by  doing  so. 
Accordingly,  when  the  number  of  public  teams  under  my  control  suf- 
ficed to  meet  all  the  demands  for  transportation  upon  that  line,  it  no 
longer  was  necessary  to  call  upon  Messrs.  Black  &  Butt,  and  they 
were  so  informed,  although  there  is  nothing  in  the  contract  stipulat- 
ing that  they  were  to  receive  any  notice  of  the  requirements  of  the 
department  beyond  such  as  might  be  necessary  to  enable  them  to  as- 
semble their  teams  at  the  depot  as  occasions  required.  In  July,  ISSl, 
a  large  train  of  public  wagons  and  teams  was  sent  me  from  Fort  Lea- 
venworth for  this  service,  which  so  increased  my  means  of  transporta- 
tion that  in  the  spring  of  1852  it  was  not  found  necessary  to  employ 
the  wagons  and  teams  of  the  contractors ;  and  so,  as  contemplated  by 
the  contract,  their  service  was  dispensed  with. 

When  Mr.  Butt  proposed  to  contract  for  this  service,  to  satisfy  me 
of  his  ability  to  perform  it,  he  stated  to  me  that  he  had  then  a  num- 
ber of  teams  of  his  own  which  he  employed  in  hauling  from  Towson 
Landing,  and  from  Shreveport  to  Preston,  and  that  he  could  hire 
other  wagons  and  teams  in  the  vicinity  of  Preston.  Accordingly,  in 
a  settlement  I  made  with  him  for  twenty-four  wagons  furnished  at 
Preston  depot,  and  eighteen  wagons  at  Washita,  in  June,  1851,  under 
this  contract,  the  services  of  which  were  not  immediately  required, 
the  cholera  having  arrested  at  Fort  Smith,  Arkansas,  the  march  of 
the  troops  for  whom  transportation  to  the  Brazos  had  been  ordered, 
Mr.  Butt  presented  receipts  from  a  number  of  persons  of  whom  he  had 
hired  wagons,  to  establish  the  fact  that  he  had  incurred  expenses  to  a 
certain  amount.  If  I  mistake  not,  there  is  a  statement  filed  in  the 
oflSce  of  the  Third  Auditor,  showing  how  many  of  there  wagons  and 
teams  were  claimed  by  Messrs.  Black  &  Butt,  and  how  many  belonged 
to  others.  Thus  it  may  have  been  that  theee  were  as  many  wagons 
and  teams  employed  by  the  contractors  during  the  summer  and  fall 
of  1851  as  represented;  but  the  affiants  do  not  state  that  they 
all  belonged  to  Messrs.  Black  &  Butt,  or  how  many  were  employed 
at  any  one  time  in  their  service.  Were  the  claim  at  all  admissible, 
they  could  only  claim  for  such  wagons  and  teams  as  were  actually 
purchased  by  them  for  this  service,  (not  including  those  they  had 
before  entering  upon  the  contract,)  and  were  owned  by  them,  and 
employed  under  this  contract  during  the  period  alleged.  By  hiring 
on  each  occasion  from  different  individuals,  the  number  of  different 
wagons  and  teams  employed  might  very  well  have  amounted  to  the 
number  stated  by  affiants,  and  yet  but  a  comparatively  small  number 
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have  been  employed  daring  any  one  period.  The  evidence  is  deficient 
in  this  respect.  But  I  cannot  find  in  the  contract,  or  in  the  circnm* 
stances  connected  with  it,  any  ground  whatever  for  the  claim.  The 
claimants  knew  well  that  should  my  means  of  transportation  be  in- 
creased, I  could  not  give  them  employment.  For  this  contingency 
they  should  have  been  prepared.  They  knew  in  August,  1851,  that 
I  had  received  a  large  accession  of  means  of  transportation^  which 
would  in  all  probability  be  employed  during  the  succeeding  spring  in 
lieu  of  their  teams.  Knowing  this,  if  they  encumbered  themselves 
with  property  with  so  little  hope  of  employing  it  profitably,  they 
simply  committed  an  imprudence  for  which  the  quartermaster's  de- 
partment is  in  no  way  answerable. 

With  the  transportation  of  supplies  from  Wright's  Landing  their 
contract  had  nothing  to  do.  It  only  contemplated  the  transportation 
of  stores,  &c.,  from  Preston,  Texas,  to  the  Brazos  river. 

Although  I  remained  on  duty  at  Fort  Smith  until  the  spring  of 
1854,  it  was  only  the  other  day  that  I  learned  that  Messrs.  Black  & 
Butt  had  preferred  this  claim,  or  that  they  were  dissatisfied  with  the 
action  of  the  officers  of  the  department  under  their  contract. 

The  contract  was  made  under  special  instructions  from  Q-eneral 
Arbuckle,  then  commanding  the  7tn  military  department. 

A.  MONTGOMERY, 
Captain^  Assistant  Quartermaster ^  U.  S.  A. 

Maj.  Gen.  Thomas  S.  Jesup, 

Quartermaster  General ^  U,  S.  A,j  Washington^  D.  C. 


IN  THE  COURT  OF  CLAIMS. 


Geo.  N.  Butt,  SuRvrviNa  Partner  of  Black  &  Butt,  vs.  The  Untcbd 

States. 

PETITIONEB'S  BRIEF. 

Staiemeni, 

On  the  seveuth  day  of  June,  A.  D.  eighteen  hundred  and  fifty-one, 
the  said  firm  of  Black  &  Butt  entered  into  a  contract  with  Captain 
Alexander  Montgomery,  assistant  quartermaster  of  the  United  States 
army,  to  transport  from  Preston,  Texas,  to  the  post  about  to  be  estab* 
lished  on  the  Brazos  river,  Texas,  (assumed  distance  158  miles,)  such 
army  stores  and  army  baggage  as  the  assistant  quartermaster  at  Pres- 
ton might  require  them  to  transport  to  said  post  on  the  Brazos  ;  that 
they  would  deliver  the  said  stores  and  baggage  to  the  assistant  quar- 
termaster at  the  aforesaid  post  on  the  Brazos  in  the  like  order  and 
condition  as  when  received  from  the  said  assistant  quartermaster  at 
Preston,  without  unavoidable  delay,  unavoidable  losses  and  damages 
only  excepted  ;  that  they  would  provide  good  well-covered  wagons 
and  serviceable  teams^  with  competent  drivers^  for  this  service ;  and 
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that  t^iey  would  transport  said  stores  as  above  stated  whenever  so 
required  to  do,  except  between  the  first  day  of  December  and  the 
fifteenth  day  of  March  in  each  year  that  the  said  contract  should  re- 
main in  force  ;  and  the  said  Captain  Montgomery,  on  behalf  of  the 
United  States,  promised  and  agreed  to  pay  to  the  petitioners  three 
dollars  for  each  and  every  hundred  weight  of  army  stores  and  army 
baggage  which  they  should  transport  as  above  stated,  and  pro  rata 
for  the  transportation  of  said  stores  and  baggage  to  any  point  or 
points  west  of  the  Brazos  river ;  and  the  said  Captain  Montgomery, 
assistant  quartermaster,  promised  and  agreed  to  cause  sufficient  mili- 
tary protection  to  be  afforded  to  the  teams  employed  as  aforesaid,  pro* 
vided  said  teams  were  to  be  made  to  move  in  such  order  as  the  officers 
in  command  of  escorts  should  direct,  and  that  the  said  contract  should 
remain  in  force  for  one  year  from  the  date  thereof,  or  longer,  as  might 
be  determined  by  the  said  Captain  Montgomery,  assistant  quarter* 
master,  or  his  successors. 

For  the  faithful  performance  of  their  contract  they  entered  into  a 
bond  with  approved  securities  in  the  penal  sum  of  fifty-two  thousand 
dollars  ;  and,  to  enable  petitioners  to  comply  promptly  with  the  terms 
of  their  said  contract,  they  purchased  and  employed  a  large  train  of 
wagons  and  teams,  to  wit,  sixty-eight  large  road  wagons,  drawn  by 
about  two  hundred  and  seventy-two  yoke  of  oxen,  and  hired  the  neces- 
sary number  of  teamsters  and  laborers  to  attend  and  manage  the 
same  ;  and  faithfully  transported  all  the  military^  stores  and  baggage 
and  performed  all  the  services  required  of  them  by  their  contract  dur- 
ing the  year  1851.  Never  doubting  the  continuance  of  their  said  con- 
tract for  the  full  period  of  a  tleast  one  year,  they  were  at  considerable 
trouble  and  expense  in  the  care  of  such  teams  and  wagons  as  they  had 
purchased  and  kept  on  hand  through  the  winter,  to  enable  them  to 
resume  promptly  on  the  15th  day  of  March,  1852,  the  execution  of 
their  said  contract ;  and  on  the  said  15th  of  March,  or  thereabouts, 
they  reported  themselves  to  Captain  G.  F.  Wood,  assistant  quarter- 
master of  the  United  States  army  at  Preston,  the  successor  of  said 
Captain  Montgomery,  as  ready  to  resume  the  transportation  required 
of  them  by  their  contract,  when  they  were  verbally  informed  that 
their  contract  was  at  an  end  and  abrogated  by  the  United  States, 
without  alleged  fault  on  the  part  of  your  petitioners. 

About  the  time  of  the  abrogation  of  their  said  contract  by  the  Uni- 
ted States,  another  contract  was  entered  into  by  the  government  of 
the  United  States  with  one  T.  G.  Wright,  of  Bed  River  county,  Texas, 
for  the  transportation  of  army  stores,  &c.,  from  Wright's  Landing, 
on  Bed  river,  to  Preston,  instead  of  employing  the  teams  of  the  peti- 
tioners in  this  service,  to  their  very  great  loss  and  injury. 

They  allege  that  they  had  faithfully  and  promptly  performed  all 
the  service  required  of  them  by  their  contract  during  the  hauling 
season  of  1851,  and  they  allege  that  in  consequence  of  the  sudden  and 
unexpected  abrogation  ot  their  contract,  which  they  had  been  led  to 
believe  would  last  not  only  the  one  year,  but  for  several  years,  they 
have  sustained  great  loss  and  damage.  They  further  represent  that 
they  have  only  received  from  the  United  States,  on  account  of  said 
contract,  the  gross  amount  of  |28,950,  which  would  not  have  sufficed 
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even  to  feed  the  namber  of  oxen  employed  in  the  servioe  through  the 
winter. 

No  question  arises  in  relation  to  the  authority  of  the  quartermasters 
Montgomery,  to  make  the  contract,  nor  as  to  the  liability  of  the  goT- 
ernment  for  the  fulfilment  of  the  contrctct  bo  made.  The  claim  on 
the  part  of  the  United  States  is,  that  the  contract  has  not  been 
yiolated, 

I.  As  to  the  provision  of  the  contract. 

1.  It  was  the  positive  and  express  stipulation  of  the  contract  that 
it  should  continue  in  force  at  least  one  year,  and  longer,  if  the  officer 
of  the  quartermaster's  department  should  so  determine.  The  lan- 
guage of  the  contract  is  as  follows,  (Bee.,  p.  6  :)  '^  This  contract  to 
remain  in  force  for  one  year  from  date,  or  longer,  as  may  be  deter- 
mined by  the  said  Captain  A.  Montgomery,  assistant  quartermaster, 
or  by  his  successor.'' 

2.  The  said  contractors,  Black  &  Butt,  agreed  (Rec,  p.  6,)  ''to 
transport  from  Preston,  Texas,  to  the  post  about  being  established  on 
Brazos  river,  Texas,  such  army  stores  and  army  baggage  as  the  assist- 
ant quartermaster  at  Preston  may  require  them  to  transport  to  said 
post  on  the  Brazos."  They  were  then  bound  by  the  contract  to  take 
and  transport  all  the  goods  which  might  be  required  of  them. 

3.  They  also  agreed  to  do  this  ''  without  unreasonable  delay  ;"  ''  to 
provide  well-covered  wagons  with  serviceable  teams  and  competent 
drivers,"  and  this  was  to  be  done  ''  in  each  year  during  which  the  con- 
tract shall  remain  in  force." 

4.  The  quartermaster,  on  behalf  of  the  United  States,  agreed  to  pay 
''  three  dollars  for  each  and  every  hundred  weight"  transported,  and 
pro  rata  to  any  point  west  of  the  Brazos  river. 

5.  Captain  Montgomery  promised  '^  to  cause  sufficient  military  pro- 
tection to  be  afforded  to  the  teams  employed." 

6.  The  following  provision  was  made  in  relation  to  the  times  of 
payment : 

'^  The  payments  under  this  contract  to  he  made  quarter-yearly^  or  as 
soon  after  the  expiration  of  the  last  quarter  as  it  may  be  possible  for 
the  said  Captain  A.  Montgomery,  assistant  quartermaster,  or  his  suc- 
cessor, to  procure  funds  wherewith  to  make  the  payments." 

7.  A  bond,  with  surety,  for  $52,000,  thatBlack  &  Butt  shall  "  faith- 
fully perform  all  the  stipulations  of  a  contract  for  the  transportation 
of  army  stores  and  army  baggage  from,"  '&c.,  ''according  to  the  true 
intent  and  meaning  thereof." 

In  pursuance  of  this  contract,  from  the  12th  July  to  the  autumn  of 
1851,  Black  &  Butt  continued  to  transport  public  stores,  in  relation  to 
which  no  question  arises.  In  the  spring  of  1852,  regarding  the  con- 
tract as  still  in  force,  having  made  their  arrangements  for  the  trans- 
portation, they  stated  their  readiness  to  transport  supplies,  but  no 
such  were  furnished  during  the  remaining  period  specified  in  the 
contract. 

The  ground  upon  which  the  government  refuse  to  pay  is  found  in 
some  expressions  in  the  contract,  viz  :  ^'  Such  army  stores  and  army 
hoggcigc  <m  the  assistant  quartermaster  at  Preston  may  require  them  to 
transport* ' ' 
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Tlie  Quartermaster  General,  under  date  of  July  6,  1856,  (Bee,  p. 
22,)  Bays  :  *  *  *' Captain  Montgomery  entered  into  the  contract 
with  Messrs.  Black  &  Butt,  upon  which  they  hase  their  claim  for 
damages.  On  the  receipt  of  the  contract  at  this  office,  Captain  Mont- 
gomery was  reminded  that  contracts  for  transportation  should  not  be 
made  for  a  year  without  special  instructions  from  the  Quartermaster 
General's  office ;  but  it  was  noticed,  in  regard  to  this  one,  that  '^  as 
the  contractors  were  bound  to  transport  such  army  stores  as  were  de- 
liyered  to  them  only,"  and  ^^  that  the  public  was  not  bound  to  furnish 
any  stated  quantity,  should  the  public  teams  sent  him  prove  sufficient 
for  the  service,  the  contract  would  cease  to  operate.  This  shows  the 
constrnction  placed  upon  the  contract  here  at  the  time,  and  it  is  the 
same  as  would  be  applied  to  it  by  the  accounting  officers  of  the  treasury 
were  it  submitted  to  them." 

And  in  the  letter  of  the  17th  of  August,  1851,  from  the  deputy 
quartermaster  general  in  charge  to  Captain  Montgomery,  it  is  stated, 
(Bee.,  p.  24  :)  '^In  regard  to  the  contract  made  with  Black  &  Butt, 
I  have  to  remark  that  contracts  for  transportation  should  not  be  made 
for  a  year  without  first  having  received  special  instructions  from  this 
office  ;  but  as  I  observe  they  are  only  bound  to  transport,"  &c. 

We  contend  that  this  is  not  the  true  and  just  interpretation  of  this 
contract,  and  could  not  at  the  time  have  been  so  understood  by  the 
parties. 

From  the  very  uatur^  uf  the  contract,  there  must  necessarily  be  some 
uncertainty  always  as  to  the  quantity  of  transportation  which  the 
government  might,  at  any  time,  require  from  one  post  to  another. 
This  might  arise  from  the  removal  of  troops  and  many  other  contin- 
gencies connected  with  military  service.  To  these  uncertainties  this 
contract,  and  all  other  contracts  of  a  similar  kiod,  was  necessarily 
exposed. 

But  all  the  provisions  of  the  contract  show  that  it  was  not  the  un- 
derstanding of  the  parties  that  it  was  entirely  in  the  discretion  of  an 
officer  to  render  nugatory  the  contract  the  very  day  after  it  was 
signed.  It  was  made  expressly  and  positively  for  one  year.  This 
was  unconditional  and  not  under  the  control  of  either  party  to 
change.  The  discretion  to  the  United  States  officer  was,  if  he  should 
so  elect,  to  continue  the  contract  for  a  longer  time.  It  was  very  idle 
to  make  any  such  provision  as  this  if  the  parties  understood  that  one 
of  them  might,  at  his  discretion,  refuse  to  deliver  any  public  stores  or 
baggage  under  it. 

The  provision  as  to  quarter-yearly  payment  shows  the  fair  under- 
standing of  the  parties  as  to  the  continuance  of  this  contract  for  at 
least  a  year,  not  that  it  should  remain  a  contract  merely  nominally, 
and  as  a  dead  letter,  but  that  the  service  under  it  was  to  be  performed 
and  the  money  to  be  paid  for  that  service  throughout  the  entire  year. 

By  taking  the  whole  contract^  together  with  the  accompanying 
bond,  a  construction  is  arrived  at  which,  at  the  same  time  that  it  is 
in  accordance  with  the  sound  and  well-settled  rules  of  interpretation, 
is  far  more  creditable  to  the  intelligence  and  integrity  of  the  govern- 
ment and  its  officers  than  that  construction  which  would  destroy  all 
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mutuality  in  the  contract,  and  render  it  as  inconsistent  with  itself  as 
it  would  be  unjust.  , 

If  the  government  designed  to  abandon  the  contract,  reasonable 
notice  should  have  been  given  to  the  other  party  of  their  intention. 

The  amount  of  damages  sustained  for  the  violation  of  the  contract 
is  ehown  by  the  proof  contained  in  the  printed  record. 

JOHN  A.  ROCKWELL, 

Of  Counadfor  Petitioner. 


IN  THE  CX)UBT  OF  CLAI1C& 

George  N,  Butt,  Subvivoe,  etc.,  va.  Thb  United  States. 

SOLICITOR'S  BRIEF  ON  FINAL  HEARING. 

Claim  for  damages  for  annulling  a  contract  to  transport  mtlitarjf 
stores  from  Preston  to  Fort  Belknap,  on  the  Brazos,  in  Texas. 

MATERIAL  EACTS  AS  UNDERSTOOD  BY  THB  SOLICITOR. 

First,  That  the  United  States  were  about  establishing  a  military 
post,  in  1851,  on  the  Brazos,  and  not  having  at  the  time  sufficient 
teams  to  transport  military  stores  from  Frestqn  to  that  place,  entered 
into  a  contract  with  Black  &  Butt  for  transportation.  (Montgomery's 
letter,  Becord,  p.  24.) 

Second.  That  they  agreed  to  transport  such  stores  and  army  baggaf^e 
as  the  assistant  quartermaster  at  Preston  might  require,  at  a  specific 
price,  which  contract  was  to  remain  in  force  for  one  year  or  longer, 
as  Captain  Montgomery,  the  acting  quartermaster,  or  his  successor, 
shall  determine.  There  is  no  provision  as  to  what  force  of  teams 
they  should  have,  nor  that  they  should  have  all  the  transportation 
between  the  two  points.     (Contract,  Record,  p,  6.) 

Third,  The  contractors  received  and  transported  such  stores  as  were 
at  Preston  from  the  date  of  their  contract  until  the  end  of  the  season 
for  transportation  on  the  1st  of  December,  1851.  (Petition  to  Con- 
gress, Record,  p.  5.) 

Fourth,  That  the  contract  of  which  the  claimants  complain  as 
having  been  made  with  T.  O.  Wright,  and  which  interfered  and  pre- 
vented their  transporting  stores  in  1851,  was  not  to  convey  stores 
from  Preston  to  Fort  Belknap,  but  to  take  to  Preston. 

General  Jesup  (Record,  p.  23)  says :  ''  They  (the  claimants)  com- 
plain of  injustice  having  been  done  them  by  a  contract  having  been 
made  with  Travis  Wright,  in  the  spring  of  1852,  for  the  transportation 
of  army  stores  from  Wright's  Landing,  on  Red  river,  to  Preston; 
whereas  this  contract  was  made  in  New  Orleans  January  7,  1852, 
upwards  of  two  months  before  the  United  States  could  have  called  on 
the  memorialists  in  that  year  to  perform  any  service  under  their  con- 
tract. It  was  a  contract  for  the  delivery  of  stores  from  a  distance  at 
Preston.  Captain  Montgomery  had  nothing  to  do  with  it,  and  the 
quartermaster  at  Preiton  had  no  agency  or  control  over  it,  further 
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than  to  receive  the  stores  on  their  arrival.  The  memorialists  have  no 
right  whatever  to  complain ,  as  not  a  pound  of  the  stores  passed  over 
any  part  of  the  route  embraced  in  their  contract."     (Becord,  p.  23.) 

Fifth.  The  stores  which  were  taken  from  Preston  to  Fort  Belknap 
were  transported  by  government  teams,  and  when  the  contractors 
made  their  contract  they  understood  that  said  contract  was  not  to 
interfere  with  the  use  of  government  teams  when  they  could  be  used 
on  the  route,  and  the  claimant  makes  no  complaint  in  his  petition  of 
the  use  of  such  teams  by  the  quartermaster's  department. 

Captain  Montgomery  says :  '^  The  claimants  know  well  that  should 
my  means  of  transportation  be  increased,  I  could  not  give  them  em- 
ployment. For  this  contingency  they  should  have  prepared.  They 
knew  in  August,  1851,  that  I  had  received  a  large  accession  of  means 
of  transportation,  which  would  in  all  probability  be  employed  during 
the  succeeding  spring  in  lieu  of  their  teams."     (Record,  p.  26.) 

Again  he  says :  '^  But  there  is  nothing  in  the  contract  giving  them 
the  exclusive  right  to  transport  any  amount  of  freight  whatever,  so 
that  I  might  at  any  time  have  employed  any  other  transporter  with- 
out violation  of  the  contract.  The  contract  was  purposely  so  drawn 
in  order  that  I  might  at  any  time  dispense  with  the  services  of  the  con- 
tractors on  finding  that  the  interest  of  the  service  would  be  best  sub- 
served by  so  doing."     (Record,  p.  25.) 

Sixth,  The  contfactors  were  notified  by  Captain  Montgomery  that 
their  teams  would  not  be  wanted,  so  that  they  did  not  necessarily  keep 
their  teams  until  1852  in  order  to  fulfil  their  contract. 

Capt.  Montgomery  says  :  *'  Accordingly,  when  the  number  of  pub- 
lic teams  under  my  control  sufficed  to  meet  all  the  demands  for  trans- 
E^rtation  upon  that  line,  it  no  longer  was  necessary  to  call  upon 
essrs.  Black  &  Butt,  and  they  were  so  informed,  although  there  is 
nothing  in  the  contract  stipulating  that  they  were  to  receive  any 
notice  of  the  requirements  of  the  department  beyond  such  as  might  be 
necessary  to  enable  them  to  assemble  their  teams  at  the  depot  as 
occasion  required.  In  July,  1851,  a  large  train  of  public  wagons 
and  teams  were  sent  to  me  from  Fort  Leavenworth  for  this  service, 
which  so  increased  my  means  of  transportation,  that  in  the  spring  of 
1852  it  was  not  found  necessary  to  employ  the  wagons  and  teams  of 
the  contractors,  and  so,  as  contemplated  by  the  contract,  their  service 
was  dispensed  with."     (Becord,  p.  25.) 

Blackwell  says  he  was  wagon-master  for  the  contractors  ^'from  the 
commencement  of  the  hauling  season  in  1851 — say  about  the  first  of 
Jane — ^to  the  time  the  contract  was  taken  from  Messrs.  Black  &  Butt, 
which  affiant  thinks  was  early  in  the  fall  of  1851."     (Record,  p.  9.) 

This  undoubtedly  relates  to  the  notice  given  by  Capt.  Montgomery. 

Seventh.  The  contractors  did  not  purchase  many  wagons  and  teams, 
if  any,  to  enable  them  to  perform  this  contract. 

In  their  petition  to  Congress,  the  contractors  state  ''that  in  order 
to  comply  with  their  contract,  they  were  put  to  an  enormous  expense 
in  the  purchase  of  large  trains  of  wagons  and  teams,  to  wit :  sixty- 
eight  large  road  wagons  and  two  hundred  and  seventy-two  yoke  o4^ 
oxen ;  that  the  wagons  and  teams  cost,  upon  an  average,  three  hun- 
dred and  fifty  dollars."     (Record,  p.  5.) 
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The  same  statement  is  substantially  made  in  the  petition  to  this 
court,  except  as  to  4,he  cost.     (Record,  p.  4.) 

This  statement  is  not  supported  by  one  word  of  evidence.  Neither 
Blackwell  nor  Fitzgerald  (Record,  p.  9)  swear  to  an  actual  purchase 
of  any  particular  number  of  wagons  or  teams.  The  former  merely 
says  be  ''had  to  purchase  a  large  number  of  wagons  and  teams. " 

Capt.  Montgomery  says :  ''When  Mr.  Butt  proposed  to  contract 
for  this  service,  to  satisfy  me  of  his  ability  to  perform  it,  he  stated  to 
me  he  had  then  a  number  of  teams  of  his  own  which  he  employed  in 
hauling  from  Towson  Landing  and  from  Shreveport  to  Preston,  and 
that  he  could  hire  other  wagons  and  teams  in  the  vicinity  of  Preston. 

Accordingly,  in  the  settlement  I  made  with  him  for  24  wagons  fur- 
nished at  Preston  depot,  and  18  wagons  at  Washita,  in  June,  1851, 
under  this  contract,  the  services  of  which  were  not  immediately  re- 
quired, the  cholera  having  arrested  at  Fort  Smith,  Arkansas,  the 
march  of  the  troops  for  whom  transportation  at  the  Brazos  had  been 
ordered;  Mr.  Butt  presented  receipts  from  a  number  of  persons  of 
whom  he  had  hired  wagons  to  establish  the  fact  that  he  had  incurred 
expenses  to  a  certain  amount.  If  I  mistake  not,  there  is  a  statement 
filed  in  the  office  of  the  Third  Auditor  showing  how  many  ot  these 
wagons  and*  teams  were  claimed  by  Messrs.  Black  &  Butt,  and  how 
many  belonged  to  others."     (Record,  p.  25.) 

General  Jesupsays:  "Upon  examining  the  papers  filed  by  the 
memorialists  through  an  agent,  it  appears  that  at  no  time  during  the 
year  1861  had  they  more  than  thirty-eight  wagons  employed  in  ex- 
<ecuting  their  contract  on  the  route  from  Preston  to  Fort  Belknap,  and 
that  of  this  thirty-eight,  but  nine  were  owned  by  them.  The  remain- 
>der,  it  would  appear,  were  owned  by  about  twenty  different  persons 
whom  they  employed  to  enable  them  to  perform  the  service. "  (Becord, 
p.  22.) 

From  this  it  appears  that  the  contractors  really  owned  but  nine 
wagons  and  teams,  and  that  they  hired  all  .the  others  that  were  em- 
ployed in  the  transportation  in  question. 

Eighth.  There  is  no  evidence  that  the  contractors  could  not  find  full 
employment  for  the  teams  which  they  owned  after  the  time  that  they 
were  notified  that  the  government  would  not  further  employ  them  in 
\the  service  in  question. 

Ninth.  That  the  petition  in  this  case  is  not  sworn  to  by  the  claim- 
»nt,  or  by  any  other  person. 

LEGAL  PROPOSITIONS. 

First.  The  evidence  shows  no  contract  foi'  the  exclusive  transportation 
of  stores. 

This  is  the  true  construction  of  the  contract.      The  contractors  ob- 
ligated themselves  to  transport  the  stores  when  requested,  but  there 
is  no  obligation  on  the  part  of  the  government  to  give  them  any  trans- 
jportation  whatever.     Hence,  the  contract  does  not  sustain  the  claim. 
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Sbcond.  No  damages  can  be  atistained  where  there  has  been  no  vtolo' 
iion  of  contract. 

Neither  argument  nor  anthority  is  necessary  to  establish  this  propo- 
sition. 

Tha  evidence  is  conclasiire  that  there  was  no  violation  of  the  con- 
tract on  the  part  of  the  government.  It  performed  all  it  engaged 
with  the  contractors^  and  gave  them  early  notice  that  they  would  not 
be  farther  called  upon  under  the  contract. 

The  formal  demand  of  transportation  made  in  1852  upon  Captain 
Wood  was  wholly  unnecessary,  as  notice  had  been  previously  given 
to  the  contractors.  This  act  looks  like  an  afterthought,  and  a  studied 
intention  to  take  advantage,  on  account  of  Captain  Montgomery's 
absence,  and  bring  the  government  in  for  damages  for  keeping 
teams  through  the  winter,  when  they  were  notified  before  the  winter 
that  they  would  not  be  further  wanted. 

Third.  The  affidavits  of  BJxukweO,  an,d  Fitzgerald  are  not  legal 
evidence^  being  whoUy  ex  parte;  nor  are  the  statements  of  the  claimants 
evidence. 

This  proposition  is  too  elementary  to  need  authority  or  argument 
to  sustain  it. 

R.  H.  GILLET,  Solicitor. 

8EPXEBCBER  3,  1858. 


in  the  court  of  claims. 

May  31,  1859. 

Gborqb  N.  Butt,  survivor,  &c. ,  vs.  The  Unitkd  Statbs. 

ScARRURGH,  J.,  delivered  the  opinion  of  the  court. 

On  the  7th  day  of  June,  A.  D.  1861,  Messrs.  Black  &  Button* 
tered  into  a  contract  with  the  iJnited  States,  whereby  the  former,  for 
the  consideration  therein  named,  agreed  to  transport  from  Preston, 
Texas,  to  the  post  then  about  to  be  established  on  the  Brazos  river, 
Texas,  (assumed  distance  one  hundred  and  fifty-eight  miles,)  such 
army  stores  and  army  baggage  as  the  assistant  quartermaster  at  Preston 
might  require  them  to  transport  to  that  post ;  to  deliver  such  stores 
and  bagffage  to  the  assistant  quartermaster  at  that  post  in  like  order 
and  condition  as  when  received  from  the  assistant  quartermaster  at 
Preston,  without  unreasonable  delay,  unavoidable  losses  and  damages 
only  excepted  ;  to  provide  good,  well-covered  wagons  and  serviceable 
teams,  with  competent  drivers,  for  the  service  ;  and  to  transport  the 
stores  as  above  stated  when  so  required  to  do,  except  between  the  first 
of  December  and  the  fifteenth  of  March  in  each  year  the  contract 
should  remain  in  force. 

The  United  States,  on  their  part,  agreed  to  pay  Black  &  Butt  three 
dollars  for  each  and  every  hundred  weight  or  army  stores  and  bag- 


36  GEORGE  N.  BUTT. 

gage  which  they  should  transport  as  above  stated,  and  pro  rata  for  the 
transportation  of  such  stores  and  baggage  to  any  point  or  points  west 
of  the  Brazos  river,  and  to  cause  sufficient  military  protection  to  be 
afforded  to  the  teams  employed  as  above  stated,  provided  the  teams 
should  be  made  to  move  in  such  order  as  the  officers  in  command  of 
escorts  should  direct. 

The  contract  was  to  remain  in  force  for  one  year  from  its  date,  or 
longer,  as  might  be  determined  by  the  assistant  quartermaster,  through 
whom  the  contract  on  the  part  of  the  United  States  was  made,  or  by 
his  successor,  and  the  payments  under  it  were  to  be  made  quarter- 
yearly,  or  as  soon  after  the  expiration  of  each  quarter  as  it  might  be 
possible  for  such  assistant  quartermaster  or  his  successor  to  procure 
funds  wherewith  to  make  the  payments. 

The  petitioner  avers  in  his  petition  as  follows : 

1.  That,  to  enable  them  to  comply  promptly  with  the  terms  of  their 
contract.  Black  &  Butt  purchased  and  employed  sixty-eight  large  road 
wagons,  drawn  by  about  two  hundred  and  seventy-two  yoke  of  oxen, 
and  hired  the  necessary  number  of  teamsters  and  laborers  to  attend  to 
and  manage  the  same ;  and  that  they  faithfully  transported  all  the 
military  stores  and  baggage,  and  performed  all  the  service  required  of 
them  by  their  contract  during  the  year  eighteen  hundred  and  fifty-one. 

2.  That  Black  &  Butt  were  at  considerable  expense  in  the  care  of 
such  teams  and  wagons  as  they  had  purchased  and  kept  on  hand 
through  the  winter  to  enable  them  to  resume  promptly  on  the  15th  of 
March,  A.  D.  1852,  the  execution  of  their  contract ;  and  that  on  the 
15th  of  March,  A.  D.  1852,  or  thereabouts,  they  reported  themselves 
to  the  assistant  quartermaster  at  Preston  as  ready  to  resume  the  trans- 
portation required  of  them  by  their  contract,  when  they  were  verbally 
informed  that  their  contract  was  at  an  end  and  abrogated  by  the 
United  States,  without  alleged  fault  on  their  part,  and  to  their  great 
damage. 

3.  That  about  the  time  of  the  abrogation  of  the  contract  between 
the  United  States  and  Black  &  Butt,  the  United  States  entered  into  a 
contract  with  T.  G.  Wright  for  the  transportation  of  army  stores,  &., 
from  Wright's  Landing,  on  Red  river,  to  Preston,  instead  of  employ- 
ing the  teams  of  Black  &  Butt  in  this  service,  to  their  very  great  loss 
and  injury. 

4.  That  Black  &  Bult  have  only  received  from  the  United  States,  on 
account  of  their  contract  with  them,  the  gross  amount  of  |28,950, 
which  would  not  have  sufficed  even  to  feed  the  number  of  oxen  em- 
ployed in  the  service  throughout  the  winter. 

1.  As  to  the  first  averment: 

There  is  on  file  in  this  case  an  ex  parte  affidavit  of  Joseph  Blackwell, 
made  in  October,  A.  D.  1853,  in  which  he  states  that  ^^frorn  the  com- 
mencement of  the  hauling  season  in  1851,  say  about  the  first  of  June, 
to  the  time  the  contract  was  taken  from  Messrs.  Black  &  Butt,  which 
affiant  thinks  was  early  in  the  fall  of  1851,  the  train  of  wagons  and 
teams  engaged  in  said  transportation  consisted  of  from  sixty  to  seventy 
wagons." 

There  is  also  on  file  in  this  case  an  ex  parte  affidavit  of  S.  W.  Fitz- 
gerald, made  on  the  10th  day  of  November,  A.  D.  1853,  in  which  he 
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states  ''  that  all  the  facts  set  forth  in  Blackwell's  affidavit  are,  as 
affiant  verily  belieyes,  true." 

These  affidavits  were  sent  to  this  court  from  the  House  of  Represent- 
ati^es^  but  it  does  not  appear  that  the  affiants  are  dead  or  beyond  the 
reach  of  the  petitioner.  The  affidavits,  therefore,  not  having  been 
taken  according  to  the  rules  of  this  court,  are  inadmissible  in  evidence 
ia  this  case. 

The  Quartermaster  General,  in  a  letjker  to  the  chairman  of  the 
Committee  on  Claims,  House  of  Bepresentatives,  dated  July  6,  A.  D. 
1856,  said:  ^'  Upon  an  examination  of  the  papers  filed  by  the  memo- 
rialists, through  an  agent,  it  appears  that  at  no  time  during  the  year 
1861  had  they  more  than  thirty-eight  wagons  employed  in  executing 
their  contract  on  the  route  from  Preston  to  Fort  Belknap,  and  that  of 
these  thirty-eight  but  nine  were  owned  by  them.  The  remainder,  it 
would  appear,  were  owned  by  about  twenty  different  persons,  whom 
they  employed  to  enable  them  to  perform  the  service ;  yet  the  memo- 
rialists, by  their  agent,  state  that  sixty-eight  large  road  wagons  were 
purchased." 

It  is  not  pretended  by  the  United  States  that  Black  &  Butt  were 
required  lo  render  any  services  which  they  did  not  render,  or  by 
Black  &  Butt  that  they  were  not  fully  compensated  for  all  the  services 
actually  rendered  by  them. 

The  petitioners  state  that  ihej  purchased  and  employed  sixty-eight 
large  road  wagons,  &c.  This  statement  is  not  supported  by  the  evi« 
dence. 

2.  As  to  the  second  averment : 

Joseph  Blackwell,  in  his  affidavit  already  noticed,  states  that  the 
contract  was  taken  from  Black  &  Butt,  he  thinks,  early  in  the  fall  of 
1851.    He  also  states  that,  ^^  considering  the  high  prices  paid  for 
their  teams  in  the  spring^  and  the  heavy  losses  on  them  when  sold  in , 
the  fall,"  &c.  *  And  S.  W.  Fitzgerald  states  that  all  the  facts  stated  * 
by  Blackwell  are,  as  he  verily  believes,  true. 

Captain  A.  Montgomery,  the  assistant  quartermaster,  through 
whom,  on  the  part  of  the  United  States,  the  contract  with  Black  & 
Batt  was  made,  in  a  letter  to  the  Quartermaster  General  dated  June 
16,  A.  D.  1866,  stated:  '^Accordingly,  when  the  number  of  public 
teams  under  my  control  sufficed  to  meet  all  the  demands  for  trans- 
portation upon  that  line,  it  no  longer  was  necessary  to  call  upon 
Messrs.  Black  &  Butt,  and  they  were  so  informed,  although  there  is 
nothing  in  the  contract  stipulating  that  they  were  to  receive  any 
notice  of  the  requirements  of  the  department  beyond  such  as  might  be 
necessary  to  enable  them  to  assemble  their  teams  at  the  depot  as  occa- 
rion  required.  In  July,  1851,  a  large  train  of  public  wagons  and 
teams  were  sent  me  from  Fort  Leavenworth  for  this  service,  which  so 
increased  my  means  of  transportation  that  in  the  spring  of  1852  it 
was  not  found  necessary  to  employ  the  wagons  and  teams  of  the  con- 
tractors, and  so,  as  contemplated  by  the  contract,  their  service  was 
dispensed  with. " 

Joseph  Blackwell,  in  his  affidavit,  states  ''that,  in  his  opinion,  con- 
sidering the  high  prices  paid  for  their  teams  in  the  spring,  and  the 
heavy  losses  on  them  when  sold  in  the  fall,  and  the  many  other  inci- 
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dental  expenses  incurred  bj  Messrs.  Black  &  Butt  to  prepare  for  the 
completion  of  their  heavy  contract,  the  said  Black  &  Butt  suffered 
damages  to  the  amount  of  fifteen  thousand  dollars  by  the  taking  of 
the  contract  from  them." 

8.  W.  Fitzgerald,  in  his  qffidavUy  states  ^'  that  the  damage  sustained 
by  said  Black  &  Butt,  as  estimated  by  said  Blackwell,  is,  in  the 
opinion  of  the  witness,  rather  under  than  over  the  real  and  actual 
damage  suffered  by  them." 

George  W.  F.  Wood,  assistant  quartermaster,  certified  ^'that  in 
the  spring  of  1852  the  said  Black  &  Butt,  in  good  faith,  supposing 
said  contract  to  be  in  full  force,  stated  they  were  in  readiness  to  trans- 
port any  supplies  for  the  said  post  that  the  quartermaster  might 
deliver  to  them,  but  that  I  was  authorized  and  otherwise  instructed 
and  ordered  to  transport  the  supplies  for  the  post  above  mentioned  by 
government  teams ;  and  that  in  consequence  of  said  order  the  said 
Black  &  Butt  have  asked  of  me  this  certificate,  in  order  to  show  the 
department  the  injury  they  have  sustained  by  not  being  permitted  to 
transport  the  stores,  as  they  considered  the  contract  required  they 
should,  and  that  they  were  in  readiness  to  comply  with  the  contract 
at  the  time  of  the  arrival  of  the  stores  at  Preston  in  the  spring  of 
1862.     8o  stated  by  them. ' ' 

I.  If  it  be  assumed  that  the  above-mentioned  affidavUsy  letters,  and 
certificates  are  to  be  treated  as  evidence  in  this  case,  then  they  lead  to 
the  following  conclusions : 

1.  That  in  the  fall  of  1861  Black  &  Butt  received  notice  from  the 
United  States  that  thereafter  they  would  not  be  required  to  transport 
army  stores  and  baggage  from  Preston  to  Fort  Belknap. 

2.  That  the  teams  of  Black  &  Butt  were  sold  in  the  fall  of  1851. 

3.  That  it  is  not  shown  that  Black  &  Butt  were  in  readiness  to 
.transport  army  stores  and  baggage  from  Preston  to  Fort  Belknap 
when  they  so  stated  to  George  W.  F.  Wood  ;  and  that  though  they 
were  then  informed  that  he  had  been  instructed  to  make  such  trans- 
portation by  government  teams,  yet  they  had  received  the  same 
information  in  the  fall  of  1851. 

4.  That  it  does  not  appear  that  Black  &  Butt  purchased  any  teams 
or  wagons  to  enable  them  to  execute  their  contract  with  the  United 
States,  or  that  they  incurred  any  expense  or  trouble  in  the  care  of 
teams  and  wagons  purchased  by  them  and  kept  on  hand  through  the 
winter  of  1851-'52. 

Hence  it  is  plain  that  the  second  averment  is  not  sustained  even  by 
this  evidence. 

II.  But  if  the  above-mentioned  affidavits,  letter,  and  certificate  be 
inadmissible  as  evidence,  then,  there  being  no  other  evidence  on  file 
in  this  case  relating  thereto,  the  second  averment  is  wholly  unsup- 
ported. 

3.  As  to  the  third  averment : 

The  contract  with  T.  G.  Wright  was  for  the  transportation  of  army 
stores  from  Wright's  Landing,  on.  Bed  river,  to  Preston  ;  and  no  part 
of  the  route  was  embraced  by  the  contract  with  Messrs.  Black  &  Butt. 
Their  claim  under  this  averment  is  wholly  groundless. 

4.  As  to  the  fourth  averment : 
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It  seems  to  ns  that  the  contract  between  Black  &  Butt  and  the 
United  States  was  not  broken  by  the  United  States,  and  that  it  has 
not  been  shown  that  Black  &  Batt  were  entitled  to  any  greater  sum 
of  money  than  that  which  the  petitioner  acknowledges  that  they 
received.  Captain  Montgomery  remained  on  duty  at  Fort  Smith  until 
the  spring  of  1854,  and  it  was  not  until  a  short  time  previous  to  the 
16th  day  of  June,  A.  D.  1856,  that  he  learned  that  Black  &  Butt  had 
preferred  this  claim,  or  that  they  were  dissatisfied  with  the  action  of 
the  officers  of  the  quartermaster's  department  under  their  contract. — 
(See  letter  of  A.  Montgomery  to  the  Quartermaster  General,  dated 
June  16,  A.  D.  1856.) 

Our  opinion  is,  that  the  petitioner  is  not  entitled  to  relief. 


36th  Oonobess,  )  HOUSE  OF  BEPBE8ENTATIVES.  C  Rep.  C.  G. 
Id&Mion.     5  I    No.  214. 


JAMES  KEARNET. 


FnBVAitT  11,  1860. — Beported  from  the  Court  of  ClaiiDS ;  oomtuitted  to  a  Committee 

of  the  Whole  House,  and  oidered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  (he  Jumorable  the  Senate  and  House  of  JSqaresentativea  of  the  United 

States  in  Congress  assenMed  : 

The  Court  of  Claims  respectfnllj  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES  KEARNEY  vs.  THE  UNITED  STATES. 

1.  The  petition  the  of  claimant. 

2.  Documents  used  as  eyidence,  and  referred  to  on  the  hearing, 
transmitted  to  the  House  of  Representatives. 

3.  Claimant's  argument,  transmitted  to  the  House  of  Representa- 
tives. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  court,  adverse  to  the  claim. 

6.  Documents  connected  with  the  claim,  but  not  used  on  the  trial, 
are  transmitted  to  the  House  of  Representatives  in  a  separate  en- 
velope. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  a  1  '^^^  ^f  ^^^  court,  at  Washington,  this  5th  day  of  December, 
^^"  ^-J    A.  D.  1869. 

SAMUEL  H.  HUNTINGTON. 

Chief  Clerk  Court  Claims. 


in  thb  court  of  claims. 

James  Ebarnst  vs.  Ths  Unitsd  States. 

To  ike  honorable  Judges  (f  the  Court  nf  Claims  : 

The  petition  of  James  Kearney,  of  the  city  of  Georgetown,  in  the 
District  of  Columbia,  respectfully  represents :  That  he  is  a  lieutenant- 
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colonel  of  the  corps  of  topographical  engineers  in  the  army  of  the 
United  States,  and  has  heen  such  since  the  7th  day  of  Jaly,  1838 ; 
that  he  held  the  hrevet  rank  of  lieutenant  colonel  in  said  corps  from 
the  29th  of  April,  1826,  and  has  heen  an  officer  in  the  military  ser- 
vice of  the  United  States  since  the  18th  of  April,  1813  ;  and  during  a 
large  portion  of  said  time  he  has  heen  actively  engaged  in  the  field, 
and  often,  for  long  periods  of  time,  at  points  distant  from  the  seat  of 
government ;  that  not  heing  informed  of  the  changes  made  from  time 
to  time  in  the  regulations  of  the  department,  and  arising  from  the  de- 
cisions in  the  courts  of  law,  he  omitted  to  make  in  his  accounts  the 
charges  of  various  kinds  to  which  he  was,  by  the  regulations  of  the 
department  and  by  law,  entitled. 

Your  petitioner  now  respectfully  presents  the  following  claims 
against  the  United  States,  which  he  oelieves  to  be  legal  and  valid 
claims,  based  on  principles  which  have  been  recognized  by  the  several 
departments  of  the  government  in  similar  cases,  and  in  accordance 
with  the  statutes  of  the  United  States  and  the  regulatians  of  the 
War  Department,  as  he  will  show  your  honors  on  the  trial  of  this 
cause,  viz : 

1.  For  the  difference  of  pay  and  emoluments  between  a  major  and 
lieutenant  colonel,  from  the  29th  of  April,  1826,  to  the  6th  of  July, 
1838,  inclusive  ;  during  which  time  he  was  in  charge  of  and  directing 
the  operations  of  parties  in  the  field  at  separate  and  distant  places, 
his  command  being  equal  to  that  of  a  lieutenant  colonel  of  his  corps, 
performing  similar  services,  and  of  equal  responsibility,  embracing  as 
important  and  extensive  duties  as  those  of  other  officers  of  the  same 
corps,  amounting  to  $3,084. 

2.  For  double  rations,  under  the  regulations  of  the  War  Depart- 
ment in  relation  to  such  matters,  from  the  1st  of  November,  1832,  to 
the  6th  of  July,  1838,  amounting  to  $625  40. 

3.  For  forage  as  major,  from  the  1st  of  May,  1816,  to  the  30th  of 
June,  .1820,  undrawn,  for  the  number  of  horses  to  which  he  was  enti- 
tled according  to  his  rank,  in  pursuanc-e  of  the  laws  and  regulations 
of  the  army,  amounting  to  $1,424. 

4.  For  his  per  diem  allowance,  in  addition  to  the  usual  allowances 
for  quarters  and  fuel,  authorized  by  the  regulation  of  the  Secretary  of 
War,  sanctioned  by  the  President  of  the  United  States,  dated  the  16th 
of  July,  1836,  while  engaged  upon  extended  lines  of  improvement,  in 
connexion  with  the  Eastern  Shore  railroad^  in  Maryland,  and  in  North 
and  South  Carolina,  from  the  14th  of  April,  1836,  to  the  16th  April, 
1839^  being  1,098  days,  at  $1  60  per  day,  amounting  to  $1,647. 

5.  For  per  diem  allowance  as  a  member  of  the  board  of  internal 
improvement,  under  the  orders  of  the  War  Department  of  the  15th  of 
January  and  the  30th  of  June,  1830,  in  relation  to  the  improvement 
of  the  Muscle  Shoals,  in  Tennessee,  and  of  the  projected  works  and 
reports  on  the  Pennsylvania  and  Ohio  improvements,  from  the  30th 
of  January,  1830,  to  the  14th  of  April,  1836,  inclusive,  being  2,266 
days,  at  $4  50  per  day,  $10,197,  subject  to  the  proper  deductions  for 
amounts  received  within  the  periods  specified,  tor  quarters,  fuel,  per 
diem,  and  transportation,  to  be  ascertained  from  accounts  settled  at 
the  Treasury  Department. 
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Your  petitioner  would  further  show  that  he  is  the  sole  owner  of  the 
foregoing  dairns,  and  has  assigned  no  part  of  the  same ;  and  that  the 
«ame  hate  never  been  presented  to  Congress  for  their  action  ;  and  that 
the  claims  for  brevet  pay,  double  rations,  and  forage,  have  been  pre- 
flented  and  disallowed  at  the  department. 

Your  petitioner  therefore  asks  your  honors  to  inquire  into  the  fore- 
going matters,  and  to  grant  him  adequate  relief  in  the  premises. 

JAMES  KEARNEY. 


BUEEATJ  07  TOPOORAPHICAL  ENaiNEERS, 

WaahingUmy  June  11,  1851. 

Sir  :  In  reply  to  your  letter  of  the  12th  February  last,  requesting, 
aa  the  agent  of  Lieutenant  Colonel  Jas.  Kearney,  to  be  furnished 
with  a  statement  of  his  services  ' 'between  the  29th  April,  1826,  and 
the  7th  July,  1838,  when  he  was  made  a  full  lieutenant  colonel,"  I 
have  to  state,  that,  during  the  period  referred  to,  he  was  in  command 
of  a  party  of  engineers,  and  executed  (he  following  surveys,  viz  : 

''In  1826,  survey  of  a  canal  route  from  Pittsburg  to  Lake  Erie, 
by  the  valleys  of  the  Ohio  river,  Big  Beaver,  Shenango,  and  Conne- 
aut  creek  to  Elk  creek  ;  and  the  reconnoissanco  of  a  road  to  connect 
the  Cumberland  road  with  the  Black  Swamp  roads  in  Ohio. 

''In  1827,  survey  of  two  lines  of  canal  in  continuation  of  the  French 
creek  route  by  the  Watterford  Summit,  to  Lake  Erie,  and  an  em- 
branchment of  the  Ohio  and  Erie  canal  from  Elk  creek  to  Presque 
Isle ;  survey  of  a  canal  route  from  the  head  of  Big  Beaver,  by  the  val- 
ley of  the  Mahoning  river,  to  the  Akron  summit  of  the  Ohio  State 
canal,  and  the  survey  of  the  Alleghany  river  and  French  creek. 

"In  1828,  survey  of  a  canal  route  from  the  head  of  Big  Beaver,  by 
the  valley  of  the  Mahoning  river,  to  the  Akron  summit  of  the  Ohio 
State  canal ;  survey  of  the  Alleghany  river  with  a  view  to  it-s  im- 
provement for  slack-water  navigation  ;  reconnoissanco  of  a  road  from 
Uniontown,  Pennsylvania,  to  Cleveland,  on  Lake  Erie,  and  ex- 
amination of  a  proposed  route  for  a  road  from  Hancock,  Maryland,  to 
the  Pennsylvania  turnpike. 

"In  1829,  survey  with  a  view  to  the  improvement  of  the  navigation 
of  the  Tennessee  river  at  the  Muscle  shoals,  and  Colbert's  shoals ; 
survey  of  the  Tennesse  river  within  the  State  of  Alabama  ;  location 
of  a  line  of  canal  from  near  the  head  of  Hurricane  shoal,  by  the  right 
bank  of  the  Tennesse  river,  to  Florence ;  and  'survey  and  levelling  of 
the  plane  of  the  greatest  depression  of  the  plains  of  Courtland,  from 
the  mouth  of  Mallet's  creek,  to  Town  creek.' 

"In  1830-'31^  reconnoissanco  of  the  Sounds  of  North  Carolina ; 
military  survey  of  St.  Mary's  river  and  its  vicinity,  in  Maryland ; 
survey  of  the  Ohio,  Beaver,  and  Shenango  route  of  the  Ohio  and  Erie 
canal  from  Pittsburgh  to  Elk  creek,  on  Lake  Erie^  and  to  the  harbor 
of  Erie ;  survey  of  the  Alleghany  river  from  Pittsburg  to  French 
creek;  of  French  creek  to  Le  Boeut;  and  of  a  route  of  a  canal  thence 
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to  the  harbor  of  Erie ;  surrey  of  the  PennsylTania  and  Ohio  caoal 
from  the  Big  Beaver  river ,  to  Akron ,  in  Ohio ;  reoonnoiseanoe  of  roads 
in  Pennsylvania  and  Ohio^  with  a  view  to  the  prolongation  of  the 
Cumberland  road  to  Cleveland,  and  to  the  Black  Swamp  road. 

^'In  1832,  preparing  reports  and  maps  of  surveys  executed  in  1831; 
engaged  upon  the  subject  of  the  Potomac  bridge  under  instructions 
from  the  Treasury  Department,  and  in  charge  of  the  Bureau  of  Topo- 
graphical Engineers  from  the  6th  October,  until  the  27th  December. 

^'In  1833,  survey  of  the  Potomac  river  within  the  District  of  Col- 
umbia. 

''In  1834,  survey  with  a  view  to  the  construction  of  a  harbor  at  the 
entrance  of  Elk  creek,  Erie  county,  Pennsylvania ;  survey  and  loca- 
tion of  a  canal  to  connect  the  Waegamaw  and  Cape  Fear  rivers,  in 
North  Carolina,  and  location  of  tnat  part  of  the  Winchester  and 
Harper's  Ferry  railroad  which  passes  through  the  public  grounds  at 
Harper's  Ferry. 

''In  1836,  survey  of  the  Susquehanna  river,  and  inspection  of  work 
done  for  the  improvement  of  the  navigation  of  the  Tennessee  river,  in 
the  vicinity  of  Florence,  Alabama. 

"In  1836,  survey  of  a  route  for  a  railroad  on  the  Eastern  Shore  of 
Maryland. 

"In  1837)  survey  near  the  coasts  of  North  and  South  Carolina. 

"In  1838,  preparing  maps,  charts,  and  report  of  his  surveys  near 
the  coast  of  North  Carolina,  until  the  7th  July." 

It  is  believed  that  the  foregoing  statement  embraces  all  the  field 
duties  under  the  immediate  supervision  of  Col.  Kearney,  within  the 
time  referred  to. 

Bespectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Colond  Corps  Topographical  Engineers. 

B.  BuBGE3»,  Esq., 

Washington^  JD.  C. 


Adjutant  General's  Opnce, 

WashimgUmy  February  26, 1859. 

Sir  :  In  compliance  with  the  requisition  of  the  Court  of  Claims,  as 
communicated  in  your  note  of  the  22d  instant,  I  enclose  herewith  the 
commission  of  James  Kearney,  as  brevet  lieutenant  colonel  in  the 
army  of  the  United  States.  Of  the  other  commission  asked  for, 
there  is  no  further  record  in  this  office  than  that  James  Kearney 
was,  on  the  16th  September,  1816,  commissioned  as  a  topographical 
engineer,  (which  gave  him  the  brevet  rank  of  major,)  with  rank  as 
such  from  the  29th  April,  1816. 

I  am,  very  respectfully,  your  obedient  servant, 

S.  COOPER,  Adjutant  General. 
Jno.  D.  McPhbrson,  Esq., 

Dtpuiy  SolicUcr  Court  Claims^  Washington^  D.  C. 
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Thb  President  of  the  United  States  of  America, 

7b  aU  who  shall  see  these  presents^  greeting : 

Enow  ye.  That  I  do  hereby  confer  on  Brevet  Major  James  Kearney, 
of  the  army  of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  Senate,  the  rank  of  lieutenant  colonel  by  brevet,  in  said  army,  to 
rank  as  snch  from  the  twenty-ninth  day  of  April,  in  the  year  of  onr 
Lord  one  thousand  eight  hundred  and  twenty-six,  for  faithful  service 
ten  years  continuously  in  one  grade. 

And  I  do  strictly  charge  and  require  all  officers  and  soldiers  under 
his  command  to  obey  and  respect  him  accordingly;  and  he  is  to  olraerve 
and  follow  such  orders  and  directions^  from  time  to  time,  as  he  shall 
receive  from  me,  or  the  future  President  of  the  United  States  of  America, 
and  other  officers  set  over  him  according  to  law,  and  the  rules  and 
discipline  of  war.  This  commission  to  continue  in  force  during  the 
pleasure  of  the  President  of  the  United  States  for  the  time  being. 

Oiven  under  my  hand  at  the  city  of  Washington,  this  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  and  in  the  year  of  the  independence  of  the  United  States. 

JOHN  QUINCY  ADAMS. 

By  the  President  : 

Jaubb  Barbour,  Secrdary  of  War. 

Adjutant  General's  Office, 

February  26,  1859. 

A  true  copy :  S.  COOPER,  Adijutant  Generai. 


Bureau  Topographical  EKomEERS, 

September  21  y  1864. 

This  is  to  certify  that  during  the  period  of  the  within  account.  Brevet 
Lieut.  Col.  James  Kearney  directed  the  operations  of  surveying  parties 
at  the  same  time  at  separate  and  distinct  places,  as  appears  from  the 
records  of  this  office,  namely,  from  the  29th  April,  1826,  to  and  inclu- 
sive of  July  6,  1838 ;  that  his  command  for  said  time  was  equal  to 
that  of  lieutenant  colonel  of  the  corps,  performing  similar  services,  of 
equal  responsibilities,  embracing  important  and  extensive  duties.  His 
daim  for  brevet  pay  during  that  time,  seems  to  me  to  come  within  es^ 
tablished  precedents  in  similar  cases. 

J.  J.  ABERT, 
ColoTiel  Corps  Topographical  Engineers. 


The  United  States  to  Lieut.  Col.  James  Kearney ^  Topographical  Enr 

gineerSf  Dr. 

Th^  difference  of  pay  between  major  and  lieutenant  colonel 
from  April  29,  1826,  to  July  6, 1838,  a  term  of  service  of 
146  months  8  days,  at  $16  per  month $2,194  00 
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Subsistence  for  myself  from  April  29, 1826,  to  July  6, 1838, 
4,452  days,  at  one  ration  per  day,  making  a  total  of  4,452 
rations,  at  20  cents  per  ration 890  50 

Double  rations,  as  commander,  from  November  1,  1832,  to 
April  14,  1836,  a  term  of  1,261  days,  at  one  ration  per 
day,  making  a  total  of  1,261  rations,  at  20  cents  per  ra- 
tion        252  20 

Double  rations,  as  commander,  from  April  1, 1837,  to  July 
6,  1838^  a  term  of  462  days,  at  one  ration  per  day,  mak- 
ing a  total  of  462  rations,  at  20  cents  per  ration 92  40 

Double  rations  under  regulations  of  War  Department  of 
September  1,  1832. 

$3,429  00 


I  hereby  certify  that  the  foregoing  account  is  accurate  and  just ; 
that  I  have  not  received  pay,  nor  drawn  rations,  forage  or  clothing 
in  kind,  or  received  money  in  lieu  of  any  part  thereof,  ibr  any  part  of 
the  time  therein  charged  ;  and  I  actually  owned  and  kept  in  service 
the  horses,  and  employed  the  private  servants  for  which  I  charge,  for 
the  whole  of  the  time  charged ;  and  that  I  did  not,  dnring  the  term 
so  charged,  or  any  part  thereof,  keep  or  employ  as  a  waiter  or  servant 
a  soldier  from  the  line  of  the  army  ;  that  the  annexed  is  an  accurate 
description  of  my  servant ;  that  for  the  whole  period  charged  for  my 
staff  appointment,  I  actually  and  legally  held  the  appointment,  and 
did  duty  in  the  department ;  that  I  was  the  actual  and  only  command- 
ing officer  at  the  double  ration  post  charged  for ;  and  that  no  officer, 
within  my  knowledge,  has  a  right  to  claim,  or  does  claim,  for  said 
services,  for  any  part  of  the  period  charged  ;  that  for  the  whole  time 
brevet  pay  is  claimed,  I  was  on  duty,  and  had  a  command  accord- 
ing to  my  brevet  rank,  agreeably  to  law  and  regulations ;  and  I  was 
actually  in  the  command  of  a  company  for  the  whole  time  additional 

Say  is  charged  ;  that  I  have  not  been  in  the  performance  of  any  staff 
uty  for  which  I  claim,  or  have  received,  extra  compensation  during  the 
time  an  additional  ration  is  charged  for ;  that  I  have  been  in  the 
United  States  army  as  a  commissioned  officer  for  the  number  of  years 
stated  in  the  charge  for  extra  ration  ;  and  that  I  am  not  in  arrears 
with  the  United  States  on  any  account  whatsoever  ;  and  that  the  last 
payment  I  received  was  from  the  paymaster. 

JAMES  KEARNEY, 
LietUenarU  Colonel  Topographical  Engineers, 

I  certify  that  from  the  29th  of  April,  1826,  to  the  7th  of  July, 
1838,  viz  :  during  the  period  mentioned  in  the  within  account,  I  held 
and  exercised  a  separate  and  distinct  command,  and  performed  duties 
as  important,  extensive,  and  responsible  as  those  of  a  lieutenant 
colonel  of  topographical  engineers,  and  similar  to  them ;  that  the 
principles  upon  which  the  claim  is  founded  are  the  same  as  those  upon 
which  were  cased  the  claim  of  Brevet  Lieutenant  Colonel  J.  J.  Abert, 
topographical  engineers,  for  brevet  pay,  as  allowed  by  the  Secretary 
of  War,  Mr.  Bell,  of  Tennessee,  and  as  the  like  claims  of  Brevet  Majors 
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McNeill  and  Bache  and  Breyet  Lieutenant  Colonel  S.  H.  Long,  topo- 
graphical engineers,  allowed  by  the  Secretary  of  War,  Mr.  Poinsett. 

JAMES  KEARNEY, 
Lieutenant  Cdond  Topographical  Engineers, 

I  certify  that  the  representation  of  Lieutenant  C!olonel  James  Kear- 
ney^  of  his  command  during  the  time  stated,  is  correct,  and  that,  in 
conformity  with  decisions  of  the  War  Department  in  analogous  cases, 
he  is  entitled  to  his  breyet  pay. 

J.  J.  ABERT, 
OdUmd  Corps  Topographical  Engineers ,    \ 


Oeneral  Macomb's  compensation. — Brevet  pay  to  General  Macomb. 

The  nature  and  extent  of  General  Macomb's  command,  taking  into 
▼iew  th0  Military  Academy  at  West  Point,  and  the  topographical  en- 
gineers which  are  attached  to  his  command,  as  chief  of  the  corps  of 
engineers,  his  brevet  pay  appears  to  be  clearly  within  the  meaning  of 
the  laws  applicable  to  the  case.  The  allowance  of  the  pay  of  a  brig- 
adier to  the  assistant  engineer.  General  Barnard,  is  an  additional 
reason  in  favor  of  the  allowance. 

JAMES  MONROE. 

JuNB  12,  1822. 

The  brevet  pay  and  emoluments  of  brigadier,  will  commence  from 
the  time  that  he  was  arranged  to  his  present  command.  J.  M. 


Treasury  Department, 
Third  C(mptr6Uer*s  Office^  October  3,  1854. 

Sir  :  I  have  received  your  letter  of  yesterday's  date,  transmitting 
the  papers  connected  with  the  claim  of  Lieutenant  Colonel  Jas.  Kear- 
ney, for  brevet  pay,  &c.,  from  April  29, 1826  to  July  1, 1838,  amount- 
ing to  $3,429. 

The  highest  military  authority,  the  Secretary  of  War,  having 
decided,  in  effect,  on  the  14th  of  January,  1861,  that  the  claimant 
was  not  on  duty  with  a  command  according  to  his  brevet  rank  under 
the  law  of  April,  1818, — concluding  his  remarks  by  an  unqualified 
rejection  of  the  claim  ;  it  would  be  indecorous,  to  say  the  least,  for 
the  accounting  officers  to  review  the  decision  of  the  military  question 
with  the  intent  to  reverse  it.  In  the  justice  of  Secretary  Conrad's 
decision,  however,  I  entirely  concur  ;  and  if  I  felt  myself  at  liberty 
to  act  upon  the  claim  on  its  legal  merits,  I  should  unquestionably 
arrive  at  the  same  conclusion. 

The  opinion  of  Colonel  Abort,  dated  September  27, 1854,  in  favor  of 
the  validity  of  the  claim,  is  entitled,  as  eminent  professional  authority, 
to  high  respect.  But  it  cannot  be  held  sufficient  to  reverse  or  annul 
the  previous  decision  of  his  official  superior,  the  head  of  the  War 
Department,  to  whom,  instead  of  to  the  accounting  officers,  it  might 
appropriately  have  been  presented. 

AH  the  papers  in  the  case  are  herewith  returned. 
I  am,  very  respectfully,  yours, 

J.  M.  BRODHEAD,  Comptroller. 

T.  Clayton,  Esq.,  Second  Auditor. 
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Treasurt  Dbparthbrt, 
Second  ComptrdUr'8  Offlce^  October  3,  1854. 

Sir  :  I  have  reoeived  your  letter  of  yesterday's  date,  transmitting 
the  papers  connected  with  the  claim  of  Lieutenant  C!oL  Jas.  Kearney, 
for  brevet  pay,  &c.,  from  April  29, 1826,  to  July  1,  1838,  amounting 
to  $3,429. 

The  highest  military  authority,  the  Secretary  of  War,  having 
decided,  in  effect,  on  the  14th  of  January,  1861,  that  the  claimant 
was  not  on  duty  with  a  command  according  to  his  brevet  rank  under 
the  law  of  April,  1818,— -concluding  his  remarks  by  an  unqualified 
rejection  of  the  claim ;  it  would  be  indecorous,  to  say  the  least,  for 
the  accounting  officers  to  review  the  decision  of  the  military  question 
with  the  intent  to  reverse  it.  In  the  justice  of  Secretary  Conrad's 
decision,  however,  I  entirely  concur  ;  and  if  I  felt  myself  at  liberty 
to  act  upon  the  claim  on  its  legal  merits,  I  should  unquestionably 
arrive  at  the  same  conclusion. 

The  opinion  of  Colonel  Abort,  dated  September  27, 1854,  in  favor  of 
the  validity  of  the  claim,  is  entitled,  as  eminent  professional  authority, 
to  high  respect.  But  it  cannot  be  held  sufficient  to  reverse  or  annul 
the  previous  decision  of  his  official  superior,  the  head  of  the  War 
Department,  to  whom,  instead  of  to  the  accounting  officers,  it  might 
appropriately  have  been  presented. 

All  the  papers  in  the  case  are  herewith  returned. 
1  am,  very  respectfull,  yours, 

J.  M.  BRODHEAD,  Comptroller. 

P.  Clayton,  Esq.,  Second  Auditor. 


Treasury  Dbpartmert, 
Second  Auditor's  Office,  October  3, 1818. 

Sir  :  In  reference  to  your  claim  for  brevet  pay,  I  would  respectfully 
enclose  herewith  the  decision  of  the  Second  Comptroller,  dated  the 
3d  instant,  affirming  my  decision  of  the  2d  instant,  which  was  a  re- 
jection of  the  claim. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON,  Second  Auditor. 
Col.  James  Kearney, 

Topographical  Engineer. 


Washington,  November  21,  1864. 

Sir  :  In  November,  1850,  I  presented  to  the  accounting  officers  of 
the  Treasury  department,  through  my  agent,  Mr.  B.  Burgess,  a 
•claim  for  the  difference  between  the  pay  of  major  of  topographical 
engineers  and  that  of  brevet  lieutenant  colonel  from  1826  to  1838. 
The  case  was  set  forth  in  the  letter  of  Mr.  Burgess  of  November  9, 
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1850,  and  thereupon  the  Second  Auditor  decided  that  ^^  there  is  no  law 
authorizing  the  acooufUing  officers  to  allow  the  claim."  On  the  13th 
of  the  flame  month  my  agent  appealed  from  this  decision ,  giving  as 
his  reason  for  so  doing  that  the  opinion  of  the  Auditor  that  '^  therts  is 
no  law  authorizing  the  accounting  o£Scersto  allow  the  claim"  would 
seem  to  imply  the  reference  of  the  case  to  the  Secretary,  or  otherwise 
that  the  Secretary's  predecessors  in  office  had  allowed  the  claims  re- 
ferred to  by  the  agent  without  authority  of  law.  The  case  thus  com- 
ing before  the  Secretary^  the  Hon.  Mr.  Conrad,  he  came  to  the  follow- 
ing decision : 

'*War  Department,  January  14, 1854. 

^^  Owing  to  the  nature  of  the  duties  of  topographical  officers  their 
claims  for  brevet  pay  under  the  act  of  1818  must  always  presentques- 
tions  of  difficulty.  In  the  present  case  I  see  nothing  to  show  that  the 
duties  of  Lieutenant  Colonel  Kearney  were  not  as  appropriate  to  the 
rank  of  major  as  to  that  of  lieutenant  colonel.  The  application  is  re- 
jected." 

Following  this  action  of  the  War  Department,  and  upon  the  sug- 
gestion should  have  been  referred  to  the  colonel  of  the  corps  of  top- 
ographical engineers  for  his  statement  of  the  services  rendered  and  of 
the  duties  performed,  the  account  was  forwarded  to  the  chief  of  topo* 
graphical  engineers,  who  certified  to  those  services  in  the  following 

woida: 

• 

Bureau  Topographical  Engineers, 

September  27, 1864. 

''  This  is  to  certify  that  during  the  period  of  the  within  account 
Brevet  Lieutenant  Colonel  James  Kearney  directed  the  operations  of 
surveying  parties  at  the  same  time  at  separate  and  distinct  places,  aa 
appears  from  the  records  of  this  office,  namely  from  the  29th  April, 
1826,  to  and  inclusive  6th  July,  1838^  that  his  command  for  said  time 
was  equal  to  that  of  lieutenant  colonel  of  the  corps,  performing  simi- 
lar services  of  equal  responsibilities,  embracing  important  and  exten- 
sive duties.  His  claim  for  brevet  pay  during  that  time  seems  to  me  to 
come  within  established  precedents  in  similar  cases. 

"J.  J.  ABERT, 
^^OoUmd  Oorpe  Topographical  Engineers." 

In  the  opinion  of  my  agent,  a  gentleman  of  great  experience  in 
questions  of  this  kind,  the  preceding  certificate  brought  the  claim 
within  the  previous  decisions  of  the  War  Department,  and  supplied  the 
facts  which  were  alone  wanting  to  satisfy  the  Hon.  Mr.  Conrad  of  its 
soundness  ;  and  it  seemed  to  him  probable  also  that  it  brought  the 
case  within  the  official  competency  of  the  accounting  officers.  Under 
his  advice,  therefore,  the  case  was  again  laid  before  the  accounting 
officers,  who,  on  its  first  presentation,  bad  not  hesitated  to  take  the  ini- 
tiatory steps  in  the  case.  But  it  seems,  according  to  them,  that  in  the 
present  state  of  the  case,  it  ought  to  have  been  Drought  before  '^the 
head  of  the  War  Department,  to  whom  instead  of  the  accounting  of- 
ficers it  ought  to  have  appropriately  been  presented.    In  not  adopt- 
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ing  that  courBe,  it  seems  I  have  manifestly  erred,  and  it  behoves  me, 
therefore,  to  retrace  my  steps,  and  I  do  so  with  no  small  satisfaction, 
heing  persuaded  that  the  private  and  unofficial  opinions  of  the  account- 
ing officers  intruded  into  my  C€U3e  will  not  have  the  effect  to  prejudice 
it,  or  prevent  an  examination  of  the  ground  on  which  it  is  presumed  to 
rest,  or  the  reasoning  in  its  favor  contained  in  the  memorandum  which 
accompanies  this  communication,  and  the  cases  supposed  to  be  in  point 
which  are  set  forth  in  the  printed  document  herewith,  viz :  Doc.  H. 
B.  No.  263,  27th  Congress,  2d  session,  pp.  5  to  18  inclusive,  and  in 
Doc.  8.  25th  Congress,  2d  session. 

The  additional  evidence  now  produced,  namely,  the  certificate  of 
the  chief  of  the  bureau  of  topographical  engineers,  is  very  important 
to  the  case,  and  was  entitled  to  respect  if  the  case  had  been  within  the 
competency  of  the  accounting  officers,  not  because  it  announced  opin- 
ions favorable  to  this  claim,  or  because  of  the  eminent  professional 
authority  of  Colonel  Abert,  but  because  the  certificate  set  forth  im- 
portant facts,  and  had  received  the  proper  and  customary  authentica- 
tion. The  idea  that  the  eminent^  professional  authority  of  any  one 
could  ^^be  held  sufficient  to  reverse  x)r  annul  the  previous  decision  of 
his  official  superior,  the  head  of  the  War  Department,"  I  am  sure 
could  never  enter  the  mind  of  any  sensible  person.  Any  error  of  that 
kind  I  hope  may  not  be  attributed  to  the  claimant  in  this  case. 

It  is  said  that,  according  to  Mr.  Conrad,  ''  the  claimant  was  not  on 
duty  with  a  command  according  to  his  brevet  rank,  under  the  law  ot 
April,  1818."  •  While  contesting  this  version  of  Mr.  Conrad's  opinion 
I  must  say  that  I  do  not  claim  brevet  pay  under  the  naked  act  of  1818. 
It  is  very  certain,  as  set  forth  in  the  opinions  of  the  Attorney  Gen- 
eral, that  under  this  law  alone  no  officer  whatever  could  be  on  duty 
with  a  command  according  to  his  brevet  rank  so  as  to  entitle  him  to 
brevet  pay,  because  the  law  does  not  say  what  shall  constitute  a  com- 
mand according  to  brevet  rank,  but  leaves  that  point  to  be  settled  by 
the  Executive,  in  virtue  of  his  authority  as  President  of  the  United 
States.  My  claim  is  founded  upon  the  act  of  1818,  explained  by  sub- 
sequent enactment,  regulation,  and  authoritative  practice^  as  shown  in 
the  memorandum  accompanying  this  letter. 

A  copy  of  the  letter  of  the  Second  Comptroller  of  the  Treasury,  de- 
clining to  act  officially  in  the  case,  is  enclosed  herewith,  and  I  have 
very  respectfully  to  request  that  the  other  papers  connected  with  it 
may  be  laid  before  you  by  the  Second  Auditor. 

Bespectfully,  I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  KEARNEY. 

The  Hon.  Jefferson  Davis, 

Secretary  of  War. 


Treasury  Department, 
Seocmd  Auditor* a  Office^  April  26, 1851. 

Sir  :  In  reply  to  your  letter  received  this  morning,  I  be^  leave  to 
inform  you  the  Secretary  of  War  has  decided  in  the  case  of  Lieutenant 
Colonel  James  Kearney,  and  if  you  desire  a  re-examination  of  the 
case  you  should  address  the  Secretary  on  the  subject. 
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A  ijroper  respect  for  the  views  of  the  Secretary  of  War  forbids  me 
Teferring  the  claim  to  Colonel  Abert. 
Very  respectfully,  your  obedient  servant, 

P.  CLAYTON,  Second  Auditor. 
B.  Burgess^  Esq., 

Oiiy  of  Washington^  D,  C. 


Washington,  D.  C,  April  25,  1857. 

Sir  :  The  Secretary  of  War,  in  his  decision  upon  the  claim  of  Lieu- 
tenant Colonel  James  Kearney  for  brevet  pay,  &c.,  remarks  that,  ^'I 
see  nothing  to  show  that  the  duties  of  Lieutenant  Colonel  Kearney 
were  not  as  appropriate  to  the  rank  of  major  as  that  of  lieutenant 
oolonel;"  and  it  being  suggested  to  me  by  Colonel  Abert,  the  chief  of 
the  topographical  corps,  that  the  claim  should  have  been  referred  to 
him,  1  have,  therefore,  respectfully  to  request  that  the  account  of 
Lieutenant  Colonel  Kearney  be  transmitted  to  that  Bureau  with  the 
view  of  obtaining  the  evidence  which  the  Secretary  of  War  deems  to 
he  important  in  the  case. 

Very  respectfully,  your  obedient  servant, 

R.  BUBGESS. 

P.  Clatton,  Esq.,  Second  Auditor. 


TsBASURY  Department, 
Second  Auditor's  Office^  January  17,  1851. 

Sir  :  I  have  to  inform  you  that  Lieutenant  Colonel  James  Kearney'a 
claim  for  difference  of  pay,  &c.,  between  major  and  lieutenant  colonel 
of  corps  of  topographical  engineers,  from  April  29,  1826,  to  July  7^ 
1838,  reported  to  the  Secretary  of  War  by  this  office,  on  an  appeal 
from  you,  has  been  returned  to  this  office,  rejected  by  the  Secretary, 
and  my  decision  sustained. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON,  Second  Auditor. 

B.  BuRQESS,  Esq.,  Washington  CUyy  D.  C. 


Washington,  D.  C,  November  13, 1850. 

Sir  :  I  have  the  honor  to  enclose  a  letter  of  this  date  from  the 
Second  Auditor  of  the  Treasury,  in  reference  to  a  claim  of  Lieutenant 
Colonel  James  Kearney,  of  the  corps  of  topographical  engineers^ 
the  particulars  of  which  are  therein  fully  set  forth.  From  the  decision 
of  the  Auditor,  (as  the  agent  and  attorney  of  Colonel  Kearney,)  I  take 
leave  to  appeal  to  you.  The  remark  in  the  Auditor's  letter,  ^^that 
there  is  no  taw  authorizing  the  accounting  officers  to  allow  the  claim,' ^ 
would  seem  to  imply  a  refernce  of  the  case  to  you ;  or  otherwise,  that 
your  predecessors  in  office  had  allowed  the  claims  referred  to  toithout 
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the  authority  of  law.  From  that  decision  I  appeal.  The  grounds  of 
Colonel  Kearney's  claim  are  fully  stated  in  my  letter  to  the  auditor  of 
the  9th  instant,  and  I  have  to  request  that  you  cause  the  decisions 
there  referred  to  to  he  laid  hefore  you.  In  addition,  I  will  remark 
that,  throughout  the  whole  range  of  the  opinions  of  the  Attorneys  Gene- 
ral, the  principle  is  adopted  that  where  a  practice  has  prevailed  in  the 
department,  it  would  he  unsafe  and  unwise  to  depart  therefrom,  when 
such  departure  would  operate  to  the  prejudice  of  any  particular  officer 
or  citizen.  This  rule  until  recently  has  always  heen  observed. 
I  have  the  honor  to  he,  most  respectfully,  your  obedient  servant, 

BICHABD  BUBQESS. 
Hon.  0.  M.  Conrad, 

Secretary  of  War. 

P.  S. — When  this  case  comes  up  for  decision,  I  respectfully  request 
to  be  allowed  an  interview  on  the  subject. 


Washikqton,  D.  C,  November  9,  1860. 

Sib:  I  enclose  an  account  of  Lieutenant  Colonel  James  Kearney,  of 
the  corps  of  topographical  engineers,  for  difference  of  pay  between 
major  and  brevet  lieutenant  colonel,  from  1826  to  1838^  amounting  to 
$3,084  18,  for  your  official  action  thereon. 

Lieutenant  Colonel  Kearney  claims  this  allowance  in  accordance 
with  decisions  in  numerous  analogous  cases,  upon  which  payments  have 
been  made,  the  evidence  of  which  will  be  found  on  the  files  of  your  office; 
those  recollected,  and  to  which  reference  is  specially  requested,  are — 

1.  General  A.  Macomb,  corps  of  engineers,  allowed  by  the  Secre- 
tary of  War  in  pursuance  of  a  decision  by  President  Monroe. 

2.  Colonel  J.  J.  Abort,  corps  of  topographical  engineers^  allowed 
by  the  Hon.  John  Bell,  Secretary  of  War. 

3.  Major  Wm.  Gt.  McNeill,  corps  of  topographical  engineers,  al- 
lowed by  the  Hon.  J.  E.  Poinsett,  Seeretary  of  War. 

4.  Major  H.  Bache,corps  of  topographical  engineers,  allowed  by  the 
Hon.  J.  E.  Poinsett,  Secretary  of  War. 

6.  Lieutenant  Colonel  S.  H.  Lous,  corps  of  topographical  engineers, 
to  whom  it  is  believed,  though  not  distinctly  recollected,  that  a  similar 
allowance  was  made. 

6.  General  George  Gibson,  allowed  by  Mr.  Poinsett,  and  to  many 
others  whose  names  I  do  not  recollect,  and  have  not  now  the  means  of 
ascertaining. 

Lieutenant  Colonel  Kearney  had  a  like  command,  and  performed 
like  duties,  and  had  equal  responsibilities  with  Colonel  Abort.  Major 
McNiell,  Major  Bache,  and  Lieutenant  Colonel  Long,  all  officers  of 
the  same  corps,  engaged  on  similar  service,  and  about  the  same  time. 

The  decisions  and  allowances  in  these  cases  are  deemed  to  have  es- 
tablished the  practice^  and  according  to  the  rule  laid  down  by  Mr. 
Attorney  General  Wirt,  at  page  594  of  the  volume  of  opinions  of 
the  Attorneys  General,  that  if  there  had  been  a  practice  introduced 
on  the  subject,  it  would  be  unjust  to  change  it  to  another  officer's  pre- 


JA1IE8  KEABNET.  13 

judice ;  this  rule  applies  with  great  force  to  Lieutenant  Colonel 
Kearney's  case,  and  he  sahmits  his  claim  with  the  full  conviction  of 
its  merit,  and  under  the  expectation  that  the  same  measure  of  justice 
will  be  meted  to  him  that  has  been  accorded  to  the  senior  and  junior 
officers  of  his  corps  who  performed  like  services  to  himself. 

I  am,  sir,  your  obedient  servant, 

KICHARD  BURGESS, 
Attorney  of  IdeiUenarU  Colonel  Kearney. 
P.  Clayton,  Esq. ,  Second  Auditor. 


WASHiiraTON,  September  28, 1864. 

Sol  :  In  reference  to  my  account  for  brevet  pay  as  lieutenant  colonel 
from  1826  to  1838,  submitted  to  your  office  on  the  9th  November, 
1850,  by  my  agent,  Richard  Burgess,  esq.,  to  whose  letter  of  that 
date  I  beg  leave  to  call  your  attention,  the  Secretary  of  War,  in  his 
decision  of  the  14th  January,  1851,  states  that  *^  in  the  present  case 
I  see  nothing  to  show  that  the  duties  of  Lieutenant  Colonel  Kearney 
were  not  as  appropriate  to  the  rank  of  major  as  to  that  of  lieutenant 
colonel."  I  have  now  the  honor  to  present  a  new  account,  with  the 
certificate  of  the  chief  of  my  corps,  showing  that  my  duties  were 
appropriate  to  my  brevet  rank  as  required  by  the  decision  of  the  Sec* 
retary  above  quoted. 

In  the  event  of  your  decision  being  adverse  to  my  claim  as  im>w 
presented,  I  have  to  request  that  it  be  reported  to  the  Second  Comp- 
troller of  the  Treasary,  with  your  reasons  for  its  disallowance,  ac- 
companied by  the  papers  and  letters  pertaining  to  the  case,  for  his 
decision  thereon. 

I  am,  very  respectfully,  your  obedient  servant, 

JAMES  KEARNEY, 
Lieutenant  Colonel  Ibpographical  Engineers. 
P.  C1.ATTON,  EsQ.^  Seoond  Audiicr. 


War  Departmbnt, 

Waehington,  May  5,  1856. 

Sir  :  I  have  considered  your  claim  for  brevet  pay,  presented  on  the 
25th  November  last,  and  transmit  you  a  copy  of  my  decision  thereon, 
as  follows : 

''I  do  not  see  that  the  duty  performed  by  Lieutenant  Colonel 
Kearney  was  according  to  his  brevet  rank,  nor  had  he  that  military 
command  which  is  necessary,  in  the  view  of  this  Department,  to  enti- 
tle an  officer  to  brevet  pay." 

Very  respectfully,  your  obedient  servant, 

JEFF.  DAVIS, 
Secretary  0/  War. 
Lieut.  Col.  Jahbs  Kearney. 

Corps  of  Topographical  Engineers,  Washington. 
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November  21;  1854. 

Memorandum  to  accompany  Lieutenant  Colond  J.  Kearny's  daim  for 

brevet  pay. 

The  first  act  of  Congress  upon  the  subject  of  brevet  pay  is  that  of 
July,  1812,  authorizing  the  President  to  confer  brevet  rank,  but  pro- 
viding that  officers  bre vetted  shall  not  be  entitled  '^  to  any  additional 
pay  and  emoluments,  except  when  commanding  separate  posts ^  districts, 
or  detachments." 

The  next  act  concerning  brevet  pay,  is  that  of  April  16^  1818,  still 
in  force,  which  provides  that  the  officers  shall  '^  receive  the  pay  and 
emoluments  of  their  brevet  rank  when  on  duty,  and  having  a  command 
according  to  their  brevet  rank,  and  at  no  other  time. 

According  to  the  opinion  of  Mr.  Attorney  General  Berrien,  (July 
18,  1829,)  the  effect  of  the  act  of  1818,  is  to  restrict  that  of  1812,  and 
also  to  enlarge  its  provisions.  The  €kct  of  1812,  he  says,  gave  brevet 
pay  ofdy  to  officers  having  the  chief  command  of  separate  poets,  dis- 
tricts, or  detachments,  while  the  act  of  1818,  dispenses  with  this  re- 
quisition, and  extends  the  allowance  to  all  brevet  officers  on  duty,  and 
having  a  command  according  to  their  brevet  rank.  ^^  It  is  the  fact  of 
having  the  command  of  a  separate  post,  which  gives  the  brevet  pay 
under  the  act  of  1812.  It  is  the  fact  of  the  aptitude  of  the  command 
to  the  brevet  rank  of  the  officer,  which  gives  it  under  the  act  of  1818." 

But  the  law  relating  to  brevet  pay  stops  with  saying  that  an  officer 
fihuU  have  brevet  pay  only  when  he  commands  according  to  his  brevet 
rank.  What  constitutes  a  command  according  to  brevet  rank  the 
law  does  not  decide  ;  it  leaves  that  question  wholly  open."  Such  is 
the  language  of  the  law  officers  of  the  government. 

But  Mr.  Wirt^  in  the  case  of  General  Macomb,  (opinions  of  th^*At- 
torneys  General,  page  410,)  says,  in  relation  to  this  omission  respect- 
ing command :  ''In  the  silence  of  the  law,  I  suppose  it  to  have  been 
always  perfectly  competent  to  the  President  of  the  United  States  to 
declare  by  his  own  orders  what  should  be  a  command,  according  to 
brevet  rank;"  and  again  he  says,  ''  I  presume  it  was  the  exercise  of 
this  power  that  the  order  of  the  8th  of  May,  1818,  explanatory  of  the 
act  of  April  16,  1818,  was  passed." 

Now,  the  order  of  the  8th  of  May,  1818,  relating  to  brevets  was  man- 
ifestly intended  only  to  act  upon  the  line  of  the  army,  and  the  regula- 
tions  of  1820,  supplemental  to  this,  made  provision  for  the  line  also 
in  cases  which  appear  not  to  have  been  contemplated  by  the  order  of 
1818,  leaving  still  another  class  of  cases  requiring  the  intervention  of 
the  President  in  explanation  of  the  act  of  1818,  as  to  what  should  con- 
stitute a  command  according  to  brevet  rank.  The  class  of  cases  now 
referred  to,  came  up  for  consideration  under  the  opinion  of  Mr. 
Wirt,  in  the  case  of  General  Macomb,  then  chief  engineer,  June  5, 
1822. 

Mr.  Monroe,  Mr.  Calhoun  being  Secretary  of  War,  issued  the  order, 
a  copy  of  which  accompanies  this  communication.  (No.  8.)  At  the 
period  now  referred  to.  General  Macomb  held  by  commission,  as  chief 
engineer,  the  rank  of  colonel  in  his  corps,  and  he  held  likewise  the 
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brevet  rank  of  brigadier  general.  He  was  by  law  inspector  of  the 
Military  Academy,  one  of  the  functions  of  his  office  of  chief  engineer. 
Also,  in  virtue  of  his  office  of  chief  engineer  he  was  in  command  of  his 
corps.  It  is  not  averred,  however,  that  in  virtue  of  these  General 
Macomb  was  on  duty,  and  had  a  command  according  to  his  brevet 
rank.  But  there  had  been  added  to  his  command,  by  the  order  of  the 
President,  the  then  department  of  topographical  engineers,  consisting 
of  some  ten  officers,  without  troops.  There  does  not  appear  to  have 
been  under  his  command  an  organized  military  force  numerically  equal 
to  a  brigade.  But  his  range  of  duties  had  acquired  an  extent,  variety, 
and  importance  that  placed  his  command,  in  the  estimation  of  the 
President  of  the  United  States,  upon  an  equality  with  the  command  of 
a  brigadier  general,  and  therefore  he  directed  that  he  should  receive 
the  pay  and  emoluments  corresponding  with  his  brevet  rank  of  brig- 
adier general.  I  do  not  know  that  the  wisdom  of  this  decison  has 
been  questioned  ;  its  legality  cannot  be.  The  law  had  omitted,  per- 
hapefrom  the  impracticability  of  the  tasky  to  define  what  should  con- 
stitute the  command,  and  according  with  the  brevet  rank  of  officers, 
and  as  has  already  been  said,  it  necessarily  devolved  upon  the  Presi* 
dent  of  the  United  States,  in  virtue  of  his  authority  as  President,  to 
supply  this  omission  by  defining  what  should  constitute  that  com- 
mand, in  each  case,  or  in  ea^h  class  of  cases,  as  they  presented  them- 
selves. 

Manifestly  this  decision  or  order  of  Mr.  Monroe  enlarges  the  boun- 
dary of  command  of  brevet  officers  beyond  those  indicated  in  the 
regulations  of  1818  and  1820.  The  President,  in  the  exercise  of  his 
unquestionable  right  to  declare  what  should  be  a  command  according 
to  brevet  rank,  having  extended  the  provisions  of  the  act  of  1818  to 
the  chief  engineer,  and  Congress  having  afterwards  (March  3,  1839, 
5  Stat.  352)  declared  that  the  act  of  1818  should  be  so  construed  as  to 
include  the  case  of  the  adjutant  general,  the  principle  appears  to  have 
been  admitted  that  brevet  officers  not  in  command  of  military  bodies 
nor  of  a  numerical  force,  might  nevertheless  have  a  command  equal 
to  their  brevet  rank. 

Under  the  rule  thus  given  by  the  highest  authority  known  to  the 
law,  and  in  conformity  with  the  principle  of  construction  prescribed 
by  the  law-making  power,  there  arose,  from  time  to  time,  cases  tend- 
ing to  settle,  with  more  and  more  certainty,  the  rule  concerning  brevet 
pay.  Some  of  these  cases  were  referred  to  by  my  ^gent,  Mr.  B{irgess, 
m  his  letter  of  November  9th,  1850,  setting  forth  my  claim  for  the 
difierence  of  pay  of  major  and  l)revet  lieutenant  and  colonel.  A  more 
extended  list  of  such  cases  will  be  found  in  the  printed  document  No. 
263,  H.  B.  27  Cong.,  2d  Sess. — a  document  to  which  I  have  to  request 
the  very  particular  attention  of  the  department,  and  especially  from 
page  5  to  page  18  inclusive.  Many  of  these  cases,  or  at  least  seven- 
teen of  them,  would  also  seem  to  settle  the  principle^  that  to  constitute 
a  command  according  to  his  brevet  rank,  and  to  entitle  him  to  brevet 
pay,  it  is  not  necessary,  under  the  act  of  1818,  that  an  officer's  com- 
mand should  consist  of  an  organized  military  force,  or  that  a  numer- 
ical command  of  any  description  is  necessary  in  order  that  an  officer's 
command  shall  be  according  to  his  brevet  rank. 
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With  respect  to  the  decisions  in  these  cases,  I  should  snppose  that 
they  are  of  equal  weight  with  that  in  the  case  of  the  chief  engineer, 
Greneral  Macomhi  which  proceeded  directlj  from  the  President ;  that 
they  are  to  be  received  as  the  decisions  ox  the  President,  or  decisions 
nnder  sanction  of  his  authority,  and  therefore  to  be  received  as  prece- 
dents in  like  cases.  These  decisions,  in  so  man^  cases,  extending  over 
a  lon^  period  of  time  and  occuring  daring  vanous  administrations  of 
the  War  Department,  countenanced  also  by  the  action  of  Congress  in 
at  least  the  case  of  the  adjutant  general,  would  seem  to  have  estab- 
lished the  practice  of  the  government  under  the  several  acts  concern- 
ing brevet  pay,  and  it  would  seem  to  be  unjust,  as  it  is  said  by  Mr. 
Wirt,  in  the  case  of  General  Worth,  if  there  has  been  a  practice  in- 
troduced on  a  subject,  to  change  it  to  an  officer's  prejudice.  Such  does 
not  appear  to  have  been  the  object  or  intention  of  the  Hon.  Mr.  Conrad, 
in  the  decision  in  the  case  of  Lieutenant  Colonel  Kearney,  in  1851. 
In  that  decision  he  says :  ^^  In  the  present  case  I  see  nothing  to  show 
that  Lieutenant  Colonel  Kearney's  duties  were  not  as  appropriate  to 
the  rank  of  major  as  to  that  of  lieutenant  colonel,  and  this  appears  to 
have  been  the  only  objection  that  occurred  to  him  with  reference  to 
the  case,  viz :  a  defect  in  the  testimony — the  evidence  being  insufficient 
to  bring  the  case  within  the  established  practice  of  the  department. 
Amongst  the  papers  before  him  there  was  nothing  to  show  that  the 
duties  of  Lieutenant  Colonel  Kearney  were  not  as  appropriate  to  the 
rank  of  major  as  t-o  that  of  lieutenant  colonel.  This  defect  appears 
now  to  be  remedied  by  the  certificate  of  Colonel  Abort,  the  chief  of 
the  Topographical  Bureau,  presented  to  the  accounting  officers  of  the 
Treasury,  with  my  letter  of  September  28,  1854. 

The  case  of  Brevet  Brigadier  General  Macomb,  when  chief  engineer, 
has  been  already  mentioned.  There  is  another  case  in  which  this 
officer  was  concerned,  namely,  his  claim  for  the  pay  and  emoluments 
of  his  brevet  rank  of  major  general  while  he  was  brigadier  generid  in 
command  of  the  5th  military  department.  The  case  is  set  forth  in 
the  printed  document  H.  B.  No.  8,  25  Cong.  2  Sess.  While  upon  the 
frontier,  the  general  not  knowing  that  under  the  act  of  1818,  he  was 
entitled  to  his  pay  of  major  eeneral,  because  of  his  command  of  a 
military  district,  he  did  not  draw  it ;  but  on  coming  to  the  seat  of 
government  in  1821,  he  discovered  that  Generals  Scott,  Gaines,  and^ 
afterwards.  General  Bipley,  who  were  also  brigadier  generals  with 
the  brevets  of  major  general,  did,  under  the  law  of  1818,  draw  their 
brevet  pay. 

This  claim  stood  upon  the  eround  that  the  general's  command  had 
been  ^'  equal  to  that  of  (my  other  of  the  brevet  mcgor  generals.'*  The 
case  came  before  the  Committee  of  Claims  of  the  House  of  Represent- 
atives, '.which  committee  determined  by  their  report  that  the  same 
should  be  referred  to  the  Secretary  of  War,  with  directions  to  settle 
the  accounts  *^  on  the  same  principles  that  the  accounts  of  aimUarly 
situated  officers  had  been  settled,' '  and  accordingly  the  account  was  duly 
audited,  allowed,  and  passed,  and  upon  the  ground  of  precedent  alone. 
All  which  is  respectfully  submitted. 

JAMES  KEABNEY, 

Hon.  Jhffebson  Davis, 

Skcretary  </  War. 
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Amongst  the  printed  army  regulations  of  1841  are  the  following, 
which  may  be  supposed  to  bear  upon  the  case  of  Brevet  Lieutenant 
Colonel  Kearney : 

liegulation  1,255. 
.  "  Officers  who  have  brevet  commissions  shall  be  entitled  to  receive 
their  brevet  pay  and  emoluments,  when  on  duty,  and  having  a  com- 
mand according  to  their  brevet  rank,  as  follows :  '  7.  A  brevet  officer 
when  assigned  by  the  Secretary  of  War  to  a  particular  duty  and  com- 
mand, according  to  his  brevet  raffk,  although  such  command  be  not 
in  the  line,  provided  his  brevet  allowances  are  recognized  in  the 
order  of  assignment/  '' 

The  law  declares  explicitly  that  brevet  officers  shall  be  entitled  to 
and  receive  the  pay  and  emoluments  of  their  brevet  rank.  The  pre- 
ceding regulation  adds  to  the  provisions  of  the  law  conditions  unknown 
to  the  law  and  incompatibe  with  it.  One  of  these  conditions  is,  that 
the  officer  be  assigned  to  a  particular  duty  and  command  '^by  the 
order  of  the  Secretary  of  War;"  and  another  condition  is,  that  his 
brevet  allowances  '*be  recognized  in  the  order  of  assignment." 

The  power  to  determine  what  shall  constitute  a  command,  accord- 
ing to  brevet  rank,  in  every  case  or  in  every  class  of  cases,  is  not 
questioned.  In  the  absence  of  legislation  it  exists  in  the  Executive, 
and  it  has  not  unfrequently  been  exercised  in  the  establishment  of 
general  regulations  and  in  specific  decisions  in  particular  cases,  as 
they  occur^  But  I  respectfully  conceive  that  such  regulations  and  de- 
cisions should  be  in  harmony,  and  not  in  conflict,  with  the  law. 

There  can  be  no  question  that,  the  law  having  left  open  and  unde* 
termined  the  question,  what  shall  constitute  a  command  according  to* 
brevet  rank,  the  Executive  has  the  power  to  say  what  shall  constitute 
such  a  command.  Having  determined  that  point,  however,  the  offi- 
cer's title  to  the  pay  and  emoluments  of  his  rank  necessarily  and  un- 
avoidably follows;  and  the  further  conditions  imposed  by  the  regula* 
tions  are  to  the  manifest  prejudice  of  his  title  to  his  pay  and  emolu- 
ments. 

Probably  the  object  and  purpose  of  the  regulation  in  question  was 
to  prevent  the  assignment  of  brevet  officers  to  duties  and  commands^ 
other  than  those  in  the  line,  by  any  authority  inferior  to  that  of  the 
Secretary  of  War,  and  if  so  it  was  a  very  legitimate  purpose,  and  a 
fit  subject  of  regulation.  But  it  might  have  been  attained  without 
violence  to  the  law.  To  a  regulation  or  order  forbidding  the  exercise 
of  the  authority  in  question  by  any  functionary  inferior  to  the  Secre- 
tary, there  could  be  no  legal  or  reasonable  objection.  Under  such  an 
order  the  penalty  of  disobedience  might  very  properly  be  made  to 
attach  to  the  transgressor.  Under  the  regulation  we  are  now  review- 
ing, the  penalty  attaches  to  the  innocent.  According  to  the  military 
law,  every  officer  must  obey  the  orders  of  his  superior.  Nevertheless, 
for  00  doing,  the  regulation  visits  him  with  the  forfeiture  of  the  pay 
and  emoluments  which  the  law  declares  he  ahaU  be  entitled  to  and  receive 
when  on  duty  and  having  a  command  according  to  his  brevet  rank. 

The  purpose  of  regulation  1255  is  to  declare  what  shall  constitute  a 
command  according  to  the  brevet  rank  of  an  officer.     Thi^,  however, 

Bep.  C.  C.  214. 
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the  regulation  fails  to  do  in  the  case  of  officers  having  a  command  not 
in  the  line.  The  regulation  declares  that  officers  having  brevet  com- 
missions shall  be  entitled  to  their  brevet  pay  and  emoluments,  when 
assigned  by  order  of  the  Secretary  of  War  to  a  particular  duty  and 
command,  according  to  his  brevet  rank,  but  it  does  not  declare  what 
it  is  that  constitutes  a  particular  duty  and  command  not  in  the  line. 
That  definition  is  still  concealed  in  the  silence  of  the  law,  and  the  suc- 
ceeding proviso  of  the  regulation,  q^mely,  that  his  brevet  allowances 
be  recognized  in  the  order  of  assignment  does  not  disclose  it.  Hence, 
we  are  forced  to  seek  for  a  definition  in  the  specific  decisions  in  partict^ 
lar  cases  to  which  reference  has  been  already  made  in  this  memor- 
andum. 

fiut  assuming,  for  a  moment,  the  validity  of  the  restrictions  imposed 
by  regulation  1255,  page  7,  and  that  an  officer  cannot  have  a  command 
according  to  his  brevet  rank  so  as  to  entitle  to  his  pay  and  emoluments, 
unless  he  be  assigned  to  duty  by  the  Secretary  of  War,  it  may  be  re- 
plied that  we  have  sufficient  evidence  of  the  Secretary  of  War's  action 
when  we  have  an  order  of  a  Bureau  of  the  War  Department  assigning 
an  officer  to  a  particular  station  or  command.  Orders  proceeding 
from  the  Adjutant  General's  office,  for  example,  have  all  the  authority 
and  effect  of  orders  coming  directly  from  the  Secretary,  because  in 
fact,  or  by  legitimate  presumption,  they  have  the  sanctioa  of  the 
Secretary;  and  so  it  may  be  said  of  any  other  ot  the  bureaus  of  the 
War  Department,  charged  with  administrative  duties. 

In  the  year  1825  the  present  claimant  was  assigned  to  duties  con- 
nected with  various  engineering  projects,  in  which  the  government 
took  an  interest,  and  he  continued  upon  these,  as  well  as  other  duties, 
until  his  promotion  to  the  lieutenant  colonelcy  of  his  corps  in  1838. 
The  orders  assigning  him  to  these  duties  and  his  instructions  (multi- 
plied and  varied  from  time)  reached  him  always  by  the  channels  of 
communication  through  which  the  Secretary  of  War  makes  known 
the  will  of  the  department  to  those  who  are  serving  under  it.  Hence, 
it  may  be  safely  averred  that  the  claimant  was  assigned  to  the  duties 
with  which  he  was  occupied  during  the  above-mentioned  period,  by 
the  orders  of  the  Secretary  of  War. 

But  the  claimant's  brevet  pay  and  allowances  are  not  recognized  in 
the  orders  of  assignment,  I  believe  they  rarely  or  never  were,  notwith- 
standing the  regulation.  Nevertheless  it  would  seem  that  the  claim- 
ant is  debarred  his  brevet  pay  and  emoluments,  although  on  daty^ 
and  having  a  command  according  to  his  brevet  rank. 

The  law  and  regulation  being  thus  in  conflict  with  each  other,  is 
there  any  question  as  to  which  of  them  should  prevail  ? 

In  conclusion,  it  may  not  be  amiss  to  say  that  some  of  the  most  im- 
portant of  the  assignments  referred  to  in  this  case  proceeded  in  fact 
from  the  President — General  Jackson. 

JAMES  KEARNEY. 

November  25, 1854. 
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War  DsPARTMEirr,  May  3,  1856. 

I  do  not  see  that  the  duty  performed  by  Lieutenant  Colonel  Kear- 
ney was  according  to  his  brevet  rank,  nor  had  he  that  military  com- 
mand which  is  necessary,  in  the  view  of  this  department,  to  entitle  an 
officer  to  brevet  pay. 

JEFFERSON  DAVIS, 

Secretary  of  War. 


Adjutant  Gknbral's  Office, 

November  21,  1830. 

When  was  Colonel  Kearney,  corps  of  topographical  engineers, 
brevetted  as  lieutenant  colonel  from  April  29, 1826  ?  t.  e.  what  was  the 
date  of  the  resolution  ? 

Brevet  Major  James  Kearney,  topographical  engineers,  was  con- 
firmed by  the  Senate,  February  22,  1827,  as  lieutenant  colonel  by 
brevet,  to  date  from  April  29,  1826.  July  7,  1838,  being  then  a 
lieutenant  colonel  by  brevet,  he  was  appointed  the  lieutenant 
colonel  of  his  corps,  which  was  reorganized  and  increased  by  the  act 
of  July  5, 1838,  section  4th. 

L.  THOMAS, 
Aaaiatant  Adjutant  OenercU. 


Dr.    The   United  States  to  James  Kearney  Lieut.  Col.  Corps  Topo^ 

graphical  Engineers. 

For  double  rations  from  November  1,  1832,  to  July  6, 1838,  under 
the  regulations  of  the  War  Department,  in  relation  thereto,  as  stated 
in  No.  1  and  No.  3,  amounting  to  $626  40. 

May  1856.  JAMES  KEAENET. 


Bbqvlations. 

Depabtment  of  War,  September  1,  1832. 

Each  officer  of  the  corps  of  topographical  engineers,  charged 
with  the  construction  of  any  work,  or  having  a  separate  command, 
shall  hereafter  be  entitled  to  receive  double  rations,  in  the  same  man- 
ner as  is  allowed  to  officers  of  other  arms  of  service  commanding 
separate  forts  or  arsenals. 

JOHN  ROBB, 
Acting  Secretary  of  War. 


No.  5. 

Department  of  War,  June  4,  1822. 

In  the  absence  of  chiefs  of  staff  bureaus,  the  allowance  of  double 
rations  will  devolve  on  the  officer  having  charge  of  the  same. 

J.  0.  0. 
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(No.   T.) 

Department  of  War,  August  1,  1828. 

Each  officer  of  the  corps  of  eDgineers  charged  with  the  constrac- 
tion  of  a  fortification,  or  having  a  separate  command,  shall  hereafter 
he  entitled  to  receive  double  rations^  in  the  same  manner  as  is  allowed 
to  officers  of  other  arms  of  the  service  commanding  separate  posts  or 
arsenals. 

P.  B.  PORTER. 


No.  9. 

Department  of  War,  September  1, 1832. 

Each  officer  of  the  Corps  of  Topographical  Engineers,  charged  with 
the  construction  of  any  work,  or  having  a  separate  command,  shall 
hereafter  he  entitled  to  receive  double  rations,  in  the  same  manner  as 
is  allowed  to  officers  of  other  arms  of  the  service  commanding  separate 
posts  and  arsenals. 

JOHNROBB, 
Acting  Secretary  of  War. 


,     No.  17. 

Mr.  Poinsett's  decision  respecting  regulations,  September  1,  1832, 
(No.  9),  Major  TurnbuU's  case,  July  21, 1837.  . 


No.  18. 

Mr.  Poinsett's  decision  respecting  Major  Whiting's  case  under  same 
regulation  as  TurnbuU's :  this  opinion  of  Mr.  Poinsett  is  dated  August 
21,  1837. 

There  can  be  no  doubt  that  under  regulations  of  September  1832, 
Lieutenant  Colonel  Kearney  was  entitled  to  double  rations  for  his 
separate  command  as  chief  engineer  E.  S.  R.  R.  The  doubt  would 
be  respecting  its  application  to  a  private  work,  and  it  is  this  doubt 
that  Mr.  Poinsett's  opinions  of  July  21,  1837,  (No.  17,)  and  August 
21,  1837,  settles  upon  general  principles,  which  apply  equally  to  all 
similar  cases,  as  to  the  cases  before  him.  If  any  decisions  can  possibly 
settle  a  principle  thoso  decisions  settle  it, 

J.K. 

Paragraph  12,  Article  48  Oeneral  Regulations  of  1836.  In  these 
regulations  there  is  this  language.  '^  The  requisite  authority  for  the 
allowance  of  additional  rations  to  the  engineers  and  topographical 
engineers,  will  be  the  order  of  the  Secretary  of  War  to  the  Paymaster 
General,  communicated  through  the  Adjutant  General." 
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In^  paragraph  1251,  General  Be^nlations  1841.  Is  there  such  a 
condition;  and,  if  not,  when  was  it  dropped?  Was  it  ever  applied  ia 
practice  ?    The  Paymaster  General  can  answer  these  questions. 

J.K. 

WASBiNaTON,  May  30, 1816. 

Sir  :  The  accompanying  account  and  papers  are  referred  to  you  at 
the  suggestion  of  Ifajor  Denny,  of  the  pay  department,  who  thinks 
that  sucn  a  course  will  facilitate  the  investigation  of  them.  They  re- 
late to  certain  allowances  for  forage  and  for  double  rations  due  to  me 
by  the  United  States. 
Bespectfully,  sir,  your  obedient  servant, 

JAMES  KEARNY, 
Lieut.  061.  Ibpographical  Engineers. 
To  THE  Second  Comptroller, 
cf  the  Treasury. 


Dr.     The  United  States  to  Mfyor  James  Kearney ^  Top.  Engineers. 

Forage  for  four  horses  from  the  Ist  of  May,  1816,  to  the  31st  of 
July,  1819,  39  months,  at  |32  per  month,  |1,248. 

Forage  for  two  horses  from  the  1st  of  August,  1819,  to  the  30th  of 
June,  1820, 11  months,  at  |16  per  month,  |176. 

Double  rations,  commanding,  from  the  16th  of  April,  1836,  to  the 
Slst  of  March,  1837,  351  days,  at  4  rations  per  day ;  total  rations, 
1,404 ;  place  where  due,  Washington ;  at  20  cts.  per  ration  ;  $280  80. 
Railroad  on  the  eastern  shore  of  Maryland ;  also,  office  of  topograph- 
ical engineers,  Washington,    Total,  $1,704  80. 


Topographical  Bureau,  November  3,  1831. 

Sir  :  I  have  the  honor  to  bring  to  your  consideration  a  claim  which 
I  conceive  to  be  possessed  by  topographical  engineers,  for  double  n^ 
tions,  when  in  the  exercise  of  separate  commands. 

This  claim  embraces  two  objects — 

1st.  Double  rations  to  all  officers  of  the  topographical  engineers 
when  in  the  exercise  of  separate  commands. 

2d.  Double  rations  to  the  officer  at  the  head  of  the  bureau  at 
Washington. 

The  first  is  now  allowed  to  officers  of  every  branch  of  the  army^ 
under  the  law  of  the  16th  of  March,  1802,  which  gives  to  the  Presi- 
dent the  power  of  allowing  an  increased  number  of  rations.  The 
military  committee  in  a  report,  (No.  47,  vol.  1  of  1829-'30,)  remark 
that  ^^  the  discretionary  power  of  increasing  rations  was.  vested  in  the 
President,  that  he  might  exercise  it  when  commanding  officers  were 
stationed  where  provisions  were  dear,  or  where  from  their  situations 
they  were  frequently  called  upon  to  exercise  the  expenses  of  hospital- 
ity."   Now,  there  is  no  situation  in  which  an  officer  can  be  placed  so 
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macb  exposed  to  the  expenses  of  hospitality  as  that  of  an  officer  on 
topographical  duty.  His  duties  bein^  always  highly  acceptable  to 
the  inhabitants  of  the  localities  in  which  he  operates,  he  is  subject  to 
frequent  calls  of  numbers,  and  his  residence  being  generally  at  a  pub- 
lic house,  the  tax  which  these  visits  lay  upon  him  in  exercising  the 
usual  and  expected  courtesies  of  society  becomes  a  serious  burden,  and 
offers  one  of  the  most  marked  occasions  for  the  exercise  of  the  discre- 
tion bestowed  upon  the  Executive  by  the  law.  I  may  also  add  that  an 
officer  on  topographical  duty^  from  the  frequent  changes  of  quarters, 
made  necessary  by  the  very  nature  of  his  duties,  is  continually  ex- 
posed to  the  highest  charges  of  living,  and  cannot  pursue  any  system 
of  economy  in  this  respect  but  at  the  expense  of  his  duties. 

The  allowance  of  double  rations  is  now  bestowed  upon  officers  of 
the  engineer  corps  when  on  topographical  duty  and  commanding,  and 
has  been  drawn  by  them  when  operating  in  the  same  States  as  topo- 
graphical engineers^  and  when  similarly  situated^  thus  showing  a 
singular  example  of  partiality,  or  of  neglect,  or  of  indifference  to  the 
rights  of  topographical  en'gineers.  (See  the  copy  of  the  regulation 
herewith  enclosed.) 

The  second  object  of  this  letter,  double  rations  to  the  chief  of  the 
topographical  bureau,  might  be  considered  as  embraced  in  the  state- 
ment of  the  first,  as  he  has  also  a  separate  command ;  but  I  preferred 
bringing  it  distinctly  to  your  view. 

The  allowance  is  now  made  to  the  head  of  every  bureau  except 
this,  and  constitute  the  precedents  upon  which  I  rely  for  the  claim, 
and  for  the  practice  of  the  Executive  under  the  law.  Doubts  were  at 
one  time  entertained  of  the  propriety  of  these  allowances,  and^  the 
subject  was  brought  to  the  consideration  of  Congress.  The  committee 
to  whom  it  was  referred  made  upon  it  the  following  report : 

**  3dly.  Officers  at  the  head  of  bureaus,  &c.,  (see  rep.  47,  vol.  1> 
1829-'30.)  It  has  been  questioned  whether  the  President  be  legally 
authorized  to  direct  double  rations  to  be  issued  to  officers  at  the  heads 
of  bureaus  connected  with  the  Department  of  War.  By  the  fifth  sec- 
tion of  the  act  of  March  15,  1802,  there  is  given  to  every  officer  in 
the  army  a  certain  number  of  rations  daily,  and  ^  to  the  commanding 
officers  of  each  separate  post  such  additional  number  of  rations  as  the 
President  of  the  United  States  shall  from  time  to  time  direct,  haying 
respect  to  the  special  circumstances  of  each  post/  It  has  been  inti- 
mated that  bureau  officers  do  not  come  with  the  provisions  of  this  act, 
as  their  bureaus  are  not  posts.  It  seems  to  the  committee  that  such 
officers  are  comprehendea  both  within  the  letter  and  the  spirit  of  the 
meaning  of  the  law.  An  officer  is  at  his  pqst  when  he  is  at  that 
place,  whether  it  be  in  a  city  or  in  a  camp,  which  is  assigned  to  him 
by  his  superior ;  and  when  there,  if  he  have  under  his  separate  orders 
a  regiment  or  a  bureau,  he  is  equally  the  commanding  officer  of  a 
separate  post ;  that  is,  in  the  meaning  of  the  law,  he  exercises  a  sepa- 
rate and  distinct  command. 

^'  The  discretionary  power  of  increasing  rations  was  vested  in  the 
President,  that  he  might  exercise  it  when  commanding  officers  were 
stationed  where  provisions  were  dear^  or  where,  from  uieir  situation, 
they  were  frequently  c^ed  upon  to  incur  the  expenses  of  hospitality. 
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It  must  be  obvioas  that  these  reasons  are  as  applicable  to  an  officer 
superintending  a  bureaa  at  Washington,  as  to  one  commanding  a 
regiment  or  a  fortress  npon  the  sea  coast  or  in  the  interior  of  the 
oonntry." 

To  this  clear  and  condnsive  exposition  of  the  reasoning  of  the  case 
I  have  nothing  to  add,  except  that  my  own  experience  has  proved  to 
me  that  the  chief  of  this  bureau  is  a  post  in  favor  of  which  the  discre- 
tionary power  of  the  law  may  be  justifiably  exercised,  under  the  rea- 
sons of  the  law. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant. 

JOHN  J.  ABERT, 
Lieutenant  Colonel  Ihpographical  Engineers. 
Hon.  Lbwis  Cass, 
SecretaiTi  of  War, 


Adjutant  General's  Office, 

Washington^  March  22,  1859. 

Dbae  Sir  :  In  answer  to  your  inquiry  of  this  morning,  I  have  the 
honor  to  state  that  it  appears  upon  examination  that  the  regulation 
of  the  War  Department,  dated  September  1,  1832,  allowing  double 
rations  to  officers  of  the  corps  of  topographical  engineers  under  cer- 
tain circumstances,  continued  in  force,  except  so  far  as  modified  by 
the  regulation  of  May  28,  1842,  (copy  herewith,)  until  abrogated  by 
the  sixth  section  of  the  act  of  August  23,  1842. 
The  report  left  with  me  is  respectfully  returned,  as  requested. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

S.  COOPER, 

Adjutant  Oeneral. 
Hon.  Isaac  Blackford, 

Court  of  Claims f  U.  S. ,  Washington^  D.  C. 


War  Department, 
Adjutant  OeneraTs  Office^  Washington^  May  28, 1842. 

[General  Orders.— No.  29.] 

The  following  regulation  is  published  for  the  government  of  the 
army. 

War  Departbient,  May  23, 1842. 

Numerous  applications  for  additional  rations  having  been  made, 
the  attention  of  the  department  has  for  some  time  been  called  to  the 
subject,  and  it  has  received  the  most  careful  and  deliberate  considera- 
tion. The  interest  of  the  country  and  the  welfare  of  the  service 
alike  require  that  the  system,  which  has  so  long  prevailed,  of  ex- 
tending the  allowance  of  double  rations  from  one  case  to  another, 
instead  of  recurring  to  the  original  intent  of  the  law,  should  cease. 
So  fiir  as  that  intent  can  be  ascertained  from  the  nature  of  the  pro- 
vision and  the  terms  of  the  law,  it  is  the  design  of  the  department 
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strictly  to  adhere  to  it.  This  is  rendered  the  more  necessary  in  con- 
sequence of  the  precedents  having  become  anomalous,  and  apparently 
conflicting.  The  equitable  principle  of  putting  on  the  same  footing 
all  officers  who  may.  appear  to  render  similar  services,  or  who  are 
equally  meritorious,  where  a  rigid  administration  of  the  law  may 
produce  an  inequality  between  them,  is  one  that  addresses  itself  rather 
to  the  legislature  than  to  the  executive. 

Upon  recurring  to  the  authority  for  granting  additional  rations,  it 
is  found  that  there  are  but  two  laws  bearing  upon  the  subject.  The 
act  of  March  16,  1802,  authorized  the  allowance  '*  to  the  command- 
ing officers  of  each  separate  post,''  and  has  never  been  modified,  ex- 
cept by  the  act  of  April  24,  1816,  which  recognized  and  adopted  the 
regulations  in  force  prior  to  the  reduction  of  the  army.  By  various 
regulations,  previous  to  the  passage  of  that  act,  the  allowance  of 
double  rations  had  been  extended  to  officers  in  command  of  separate 
armies  and  of  geographical  military  districts  or  departments,  and  to 
engineer  officers  superintending  the  construction  or  repair  of  fortifica- 
tions. With  a  view  to  conform  to  the  principle  of  the  act  of  1802, 
as  thus  modified,  and  to  apply  it  to  new  descriptions  of  duties  clearly 
within  it,  paragraphs  1261  and  1252,  of  article  80  of  the  *^  general 
regulations  of  the  army,"  and  all  other  regulations  and  orders  upon 
the  subject,  except  paragraphs  1,253  and  1,254  of  the  same  article,  are 
hereby  rescinded,  and  the  following  is  substituted,  to  take  effect  on 
the  first  day  of  June  next : 

To  the  following  officers,  and  no  others,  there  will  be  allowed  double 
rations : 

1.  To  the  major  general  commanding  the  arm^,  and  to  every  officer 
commanding-in-chief  a  separate  army,  actually  in  the  field. 

2.  To  the  generals  commanding  the  eastern  and  western  geographi- 
cal divisions. 

3.  To  the  colonels  or  other  officers  commanding  military  geographi- 
cal departments. 

4.  To  the  commandant  of  each  permanent  or  fixed  post,  garrisoned 
with  troops,  including  the  superintendent  of  the  Military  Academy  at 
West  Point,  who  is  regarded  as  the  commandant  of  that  post. 

5.  To  the  commandant  of  each  of  the  armories  and  of  each  arsenal 
of  construction  at  which  the  operations  appropriate  to  such  arsenals 
are  actually  carried  on. 

6.  To  the  officers  of  the  corps  of  engineers  and  topographical  engi- 
neers having  the  immediate  command  of  the  the  men  engaged  in  the 
construction  of  fortifications  or  other  military  works,  or  in  the  im- 
provement of  harbors  or  rivers,  but  not  to  include  any  superintendent 
other  than  the  officer  having  such  immediate  command. 

J.  C.  SPENSER. 
By  order : 
B.  JoNBS^  Adjutant  Oenerah 
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Trbasurt  Dspartmrnt, 
Second  CompiroUer'e  Office^  Jwie  20,  1855. 

Sib  :  The  papers  relating  to  the  claim  of  Lieutenant  Colonel  Kear- 
ney, of  the  topographical  engineers,  for  forage  from  Ist  of  May,  1816^ 
to  30th  June,  1820,  and  for  double  rations  from  15th  April,  1836,  to 
Slst  March,  1837,  received  with  your  letter  of  the  5th  instant,  are 
herewith  respectfully  returned. 

In  regard  to  that  part  of  the  claim  relating  to  forage,  I  concur  with 
you.  With  great  regard  for  the  high  character  of  Lieutenant  Colonel 
Kearney,  and  relying  fully  upon  any  statement  or  certificate  by  him 
as  to  matters  clearly  within  his  recollection,  the  facts  that  so  long  a 
period  of  time  has  elapsed  since  the  date  of  the  commencement  of  this 
claim — ^the  apparent  aiscrepancy  alluded  to  in  your  letter — that  sub- 
sequent accounts  were  rendered  by  him  and  payments  made  for  his 
pay  and  emoluments  during  all  that  period,  including  charges  of  same 
nature  as  this^  and  in  which  the  present  claim  was  entirely  over- 
looked, or  never  thought  of,  and  formed  no  part — that  these  items 
were  stricken  out  of  nis  accounts  for  the  proper  periods  to  which  they 
belonged,  and  apparently  by  himself,  and  that  during  all  the  above 
period  it  has  been  as  much  in  his  power  to  present  this  claim  and 
proof  as  now,  and  when  his  knowledge  of  the  circumstances  must  have 
been  more  fresh  and  distinct,  present  considerations  to  my  mind  of 
that  character  which  renders  this  claim,  at  the  least,  exceedingly 
doubtful,  if  not  altogether  inadmissable. 

Besides  all  these,  it  is  right  to  assume  that  Lieutenant  Colonel  Kear- 
ney's declaration  of  the  correctness  of  his  subsequent  pay  accounts, 
running  through  the  lapse  of  years  which  has  since  intervened,  was 
an  implied  waiver  of  the  strongest  character  of  his  alleged  right  to 
the  allowance  now  claimed,  but  stricken  out  as  above  stated.  It  is  a 
legal  principle  that  every  one  should  take  advantage  of  his  rights  at 
the  proper  time,  and  it  has  been  a  long-standing  rule  of  this  Depart- 
ment that  items  of  charge  should  be  included  if  practicable  in  the  ac- 
count for  the  quarter  in  which  they  accrued,  and  that  if  subsequently 
presented  the  fullest  explanation  and  proof  should  be  required.  The 
rule  is  a  sound  and  judicious  one ;  for  if  items  can  be  capriciously 
stricken  out  or  omitted  and  years  afterwards  paid,  it  would  be  almost 
impossible  to  tell  with  certainty  when  an  officer's  account  was  actu- 
ally settled. 

Begarding  the  general  principles  by  which  claims  of  long  standing 
are  affected  by  lapse  of  time,  you  are  referred  to  the  opinion  of  Attor- 
ney Greneral  Crittenden,  of  September  13,  1850,  in  the  case  of  a  claim 
of  the  representative  of  one  Boss  for  money  credited  the  decedert  on 
the  books  of  the  treasury.  In  this  opinion  the  Attorney  General  says, 
''  the  long  delay  which  has  occurrea  in  this  case  and  the  great  lapse 
of  time  ^  *  *  create  such  strong  legal  presumptions  against  the 
claim  that  it  ought  not  to  be  allowed  and  paid  by  the  officers  of  the 
Treasury,  without  a  previous  recognition  of  the  debt  by  Congress, 
and  authority  from  them  to  liquidate  and  pay  it."  This  principle  is 
certainly  applicable  to  and  constitutes  sound  policy  in  the  action  of 
the  accounting  officers  in  the  case  before  me. 
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Beoently  several  claims  going  back  from  twenty  to  forty  yearSi 
haye  been  presented  by  officers  for  pay  and  allowances  which  they 
failed  to  claim  at  the  proper  time^  and  it  therefore  seems  necessary  to 
adhere  to  some  principle  recognizing  the  finality  of  a  settlement  for 
the  time  it  covers,  ana  not  to  favor  claims  so  long  postponed  that  the 
facts  and  evidence  on  either  side  may  have  fallen  into  oblivion. 

With  regard  to  that  part  of  the  claim  referring  to  double  rations,  I 
do  not  conceive  it  competent  for  the  accounting  officers  to  admit  the 
same,  without  the  express  sanction  of  the  Department  of  War — ^the 
decision  of  that  Department  of  2l8t  July,  1837,  in  case  of  the  claim 
of  Captain  TurnbuU,  referred  to  in  the  papers  before  me,  is  not  gen-^ 
eralj  nor  intended  to  govern  in  other  (though  precisely  analogous) 
cases,  but  is  specific  and  express,  regarding  Captain  TurnbulUs  daim 
only,  and  in  no  way  applicable  to  that  of  Lieutenant  Colonel  Kear- 
ney. Without  the  sanction  of  the  proper  officer  of  that  Department 
his  daim  as  above  cannot  be  allowed. 

Very  respectfully,  your  obedient  servant^ 

J.  M.  BBODHEAD,  ComptroOer. 

P.  Clatton,  Esq,  Second  Auditor. 


Trbasurt  Depabtusnt, 
Second  AudUor's  Office^  June  26,  1855. 

Sir  :  In  compliance  with  your  verbal  request  of  this  day,  I  send 
enclosed  a  copy  of  the  decision  made  by  J.  M.  Brodhead,  esq.. 
Second  Comptroller,  on  the20th  instant,  upon  the  claim  of  Lieutenant 
Colonel  Kearney,  of  the  topographical  engineers,  for  forage  and 
double  rations. 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON,  Second  Auditor. 
B.  BuROBBS,  Esq. ,  Present. 


Trbasurt  Dspartment, 
Second  Auditor's  Office^  June  5,  1855. 

Sir  :  In  answer  to  your  reference  of  the  claim  of  Lieutenant  Col- 
onel Kearney,  of  the  topographical  engineers,  I  make  the  following 
report : 

Lieutenant  Colonel  Kearny,  claims  forage  for  four  horses  from  Ist 
May,  1816,  to  Slst  July,  1819,  amounting  to  |1,248,  and  two 
horses  from  Ist  August,  1819,  to  SOth  June,  1820,  |176.  If  he 
never  received  it,  and  emnloyed  and  kept  the  horses  in  service  for  the 
time  he  charges,  he  woula  be  entitled. 

By  reference  to  his  pay  accounts  for  the  period  embraced  above,  I 
find  that  the  forage  and  horses  are  almost  invariably  erased,  thereby 
indicating  that  his  attention  must  have  been  called  to  the  subject,  and 
leaving  the  inference  that  the  horses  were  not  employed  and  kept  in 
service;  for  in  the  pay  account  immediately  succeeding  the  30th  may, 
1820,  he  charges  upon  the  usual  certificate  for  four  horses. 

I  would  not  for  a  moment  doubt  the  certificate  of  Lieutenant  Col* 
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onel  Kearnej,  and  attribute  the  apparent  discrepan^  between  the 
certificate  upon  which  his  present  claim  is  based  and  his  pay  accounts, 
made  out  nearly  forty  years  ago,  to  want  of  recollection;  for  you  will 
perceive  that,  in  the  claim  now  presented,  the  month  of  June,  1820, 
is  included,  while  it  appears  he  actually  received  pay  for  that  month 
for  four  horses,  two  in  money  and  two  forage  in  kind.  With  these 
facts,  I  do  not  think  that  this  part  of  his  claim  should  be  allowed. 

The  other  portion  of  his  claim  for  double  rations  from  15th  April, 
1836,  to  31st  March,  1837,  while  he  was  chief  engineer,  by  assign- 
ment of  the  War  Department,  upon  a  railroad  on  the  Eastern  Shore 
of  Maryland,  amounts  to  $280. 

It  appears  from  the  certificate  of  the  paymaster  general,  that  Lieu- 
tenant Uolonel  Kearney  received  double  rations  prior  to  and  succeed- 
ing his  assignment  to  duty  in  Maryland.  It  would,  therefore,  appear 
equitable  at  least  that  he  should  receive  the  same  compensation,  as  he  was 
under  orders  from  the  War  Department,  unless  the  private  oompany 
for  whom  h^was  acting  remunerated  him  for  his  servces;  then  it 
might  be  questionble  whether  the  government  should  give  him  the 
additional  rations.  As  to  his  legal  right  to  it,  I  consider  it  a  matter 
of  fact  exclusively  pertaining  to  the  War  Department.  Did  he  ex- 
ercise the  command  during  the  period  claimed,  which  entitles  him  to 
double  rations  ? 

Very  respectfully,  your  obedient  servant, 

P.  CLAYTON,  Seocmi  Auditor. 

Hon.  John  M.  Brodhbad, 

Seeond  Comptroller. 

Treasury  Department, 
Second  Avditor*s  Office^  September  28,   185T. 

I  certify  that  the  above  and  foregoing  is  a  true  copy  from  the  original 
on  file  in  this  office. 

T.  J.  D.  fuller.  Auditor. 


I%e  United  States  to  Major  James  Kearney^  Lieutenant  CoUmd  Topo- 
graphical Engineers f  Dr. 

Forage  for  four  horses  from  May  1,  1816  to  July  31, 1819, 

39  months,  at  $32  per  month |1,248  00 

Forage  for  two  horses  from  August  1,  1819,  to  June  30, 

1820,  11  months,  at  $16  per  month... 176  00 

Double  rations,  commanding,  from  April  15, 1836  to  March 
31, 1837, 351  days,  at  four  rations  per  day,  making  a  total 
of  1,404  rations,  due  at  Washington,  at  20  cents  per 
ration 280  80 

Boailroad  on  the  Eastern  Shore  of  Maryland.  Also  office  of 
topographical  engineers. 

$1,704  80 


BubBistence,  1280  89;  forage,  $1,424 ;  amount |1,704  80 
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United  States  to  James  Kearney y  Major  Topographical  Engineers^  Dr. 

Jane  30,  1820. 

To  this  amount  dae  me  for  forage  for  four  horses,  from  May 
1,  1816,  to  Jane  30,  1820,  inclasive,  being  fifty  (60) 
months^  at  |8  per  month  for  each  horse $1,600  00 

Deduct  from  the  above  the  commuted  value  of  the  forage 
furnished  me  in  kind,  by  the  quartermaster's  department, 
between  August  1,  1819,  and  June  30,  1820,  viz:  for  two 
horses,  eleven  months,  at  $8  per  month 176  00 

$1,424  00 


Washington,  May^  1855. 

For  the  information  of  the  accounting  officers  I  have  to  state,  that 
the  officers  of  the  pay  department  from  whom  I  received  pay  between 
April,  1816,  and  August,  1820,  were  the  following,  viz : 

At  Washington,  Satterlee  Clarke. 

At  Norfolk,  Le  Boy  Opie  and  Charles  Smith. 

At  Boston,  D.  S.  Townsend,  in  1820,  and  I  believe  from  no  other 
officer,  unless  possibly  from  the  paymaster  at  New  York,  Major  Tal- 
madge,  or  Major  Leslie. 

I  received  forage  in  kind  only  from  the  officers  or  agents  of  the 
Quartermaster's  department  at  Washington;  probably  Truman  Cross, 
or  Captain  Cox. 

JAMES  KEABNET. 


District  of  Columbia,  County  of  Washington : 

On  this  24th  day  of  November,  1855,  personally  appeared  before 
the  subscriber,  a  justice  of  the  peace  in  and  for  the  District  and  city 
aforesaid,  Nicholas  Callan,  a  resident  of  said  city,  who,  being  duly 
sworn  according  to  law,  declares  that  within  the  period  from  1816  to 
1820,  and  ever  since,  he  has  resided  in  the  city  of  Washington,  and 
during  said  period  in  the  immediate  neighborhood  of  the  home  and 
residence  of  James  Kearnev,  an  officer  of  the  United  States  army,  and 
now  a  lieutenant  colonel  of  the  corps  of  topographical  engineers ;  that 
within  the  aforesaid  period,  he  has  a  pertect  recollection  of  two  horses, 
kept  in  the  stable  attached  and  belonging  to  the  premises  of  said 
Kearney^  one  a  bobtailed  black,  and  the  other  a  sorrel,  of  fine  figure 
and  form,  with  white  or  flaxen  mane.  That  said  horses  were  attended 
to  and  taken  care  of  by  an  old  black  man  in  the  employment  of  the 
family  of  James  Kearney,  then  residing  on  the  premises — ^he  him- 
self being  generally  absent  from  home;  and  he  has  every  reason  to  be- 
lieve, and  does  believe,  that  said  horses  were  the  property  of  said 
James  Kearney,  he  being  then  considered  the  head  of  the  family.  The 
deponent  further  states,  that  the  facts  became  deeply  impressra  upon 


JAMBS   KEABNET.  29 

bis  xniod  in  consequence  of  his  immediate  proximity  to  the  residence 
of  James  Kearney,  and  his  almost  daily  haoit  of  passing  through  the 
alley  upon  which  was  situated  the  stahle  aforesaid,  to  his  own  home; 
and  that  being  well  known  to  the  old  black  man  who  attended  to  said 
horses,  he  generally  stopped  to  talk  with  him,  and  to  look  at,  and 
notice  said  horses,  and  in  that  way,  and  from  those  circumstances,  the 
statements  he  has  made  became  deeply  impressed  upon  his  mind,  and 
he  now  retains  a  vivid  recollection  of  the  same. 

N.  CALLAN. 

Sworn  and  subscribed  before  me. 

N.  B.  VAN  ZANDT,  [l.  s.] 

Justice  of  the  Peace. 

Admitted  in  evidence. 

J.  D.  Mcpherson, 

Deputy  Solicitor. 


District  of  C!olumbia,  County  of  Washington : 

On  the  24th  day  of  November,  1855,  personally  appeared  before  me, 
James  McCleary,  who,  being  duly  sworn,  declares  that  James  Kear- 
ney, an  officer  of  the  army,  and  now  lieutenant  colonel  of  the  corps 
of  topographical  engineers,  was  his  near  neighbor  within  the  period 
from  1816  to  1820  ;  that  he  has  a  perfect  recollection  of  a  small  horse 
or  pony,  kept  and  used  by  the  family  of  said  James  Kearney,  within 
and  about  that  time.  That  said  James  Kearney  himself  was  much 
absent  from  home,  and  that  he  never  heard  or  understood  that  said 
horse  belonged  to  any  one  else.  That  said  James  Kearney,  being  the 
eldest  son  of  his  deceased  parents,  was  considered  the  head  of  the 
family,  and  had  charge  of  the  home  establishment,  and  paid  the  gen- 
eral expenses  thereof. 

JAMES  McCLEABY. 

Sworn  and  subscribed  before  me. 

N.  CALLAN,  [L.  flj 

Justice  of  the  Peace. 

Admitted  in  evidence. 

J.  D.  Mcpherson, 

Deputy  Solicitor. 


Washington,  May  30, 1856. 

Sib  :  I  enclose  herewith  an  account  for  forage  due  to  me  by  the 
United  States,  from  the  1st  May,  1816,  to  the  30th  June,  1820,  amount- 
ing to  $1,424,  and  also  for  double  rations  under  the  regulations  of 
September  1,  1832,  for  $280  80. 

1  have  to  state,  in  connexion  with  the  first  and  second  items  of  this 
account,  that  I  was  not  furnished  with  forage  in  kind,  nor  money  in 
lieu  of  it,  during  any  part  of  the  time  charged  in  the  account,  except 
during  the  period  of  the  second  item,  when  I  received  occasional  al- 
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lowances  in  kind  fi*om  the  Quartermaster's  department,  at  the  city  of 
Washington.  I  did  not  draw  commutation  of  forage  from  the  pay- 
master general's  department  until  I  drew  it  for  the  month  of  July, 
1820,  from  Major  Townsend,  at  Boston,  I  think. 

In  relation  to  the  forage  part  of  the  account,  I  have  to  say,  moreover, 
that,  having  been  compelled  for  many  years,  or  in  fact  ever  since  I 
have  been  in  commission,  to  give  my  undivided  attention  to  the  public 
service,  the  account  in  question,  with  others  which  concern  my  private 
interests,  has  been  laid  aside  until  now  that  there  is  some  occasional 
leisure,  and  the  opportunity  of  attending  to  and  investigating  it. 
Until  very  recently  it  was  impossible  for  me  to  present  it  in  a  definite 
form. 

As  to  the  item  for  double  rations  in  the  same  account,  I  have  to  say, 
that  it  would  have  been  presented  long  ago  if  I  had  been  aware  of  the 
decision  of  Hon.  Mr.  Poinsett,  in  Captain  Turnbull's  and  other  sim- 
ilar cases.  That  decision  became  known  to  me  only  during  the  pre- 
sent year.  I  enclose  a  copy  of  it,  and  of  the  original  regulation.  Also 
a  copy  of  the  order  by  which  I  was  put  upon  duty  on  the  Eastern  Shore 
of  Maryland.  I  may  add  that  since  the  date  of  my  commission  of 
major,  in  1816,  I  have  been  invariably  on  duty,  except,  perhaps,  for 
some  two  or  three  months ;  have  always  had  a  separate  command,  and 
while  in  the  field,  in  detached  and  out  of  the  way  places,  unconnected 
with  the  general  body  of  the  service. 

Although  these  explanations  are  not  really  necessary,  or  called  for, 
as  I  think,  by  law  or  regulation,  and  are  not  offered  in  support  of  my 
account  for  forage  and  double  rations,  I  think  it  right  that  they  shoald 
accompany  the  account. 

My  duties  from  April,  1816,  to  the  autumn  of  1821,  extended  along 
the  Atlantic  coast,  from  Cape  Fear  river  to  Boston.  This  fact,  to- 
gether with  my  notes  and  recollections,  enable  me  to  indicate  the 
ojficers  of  the  pay  department  by  whom  my  accounts  were  paid.  I 
annex  a  list  of  them  in  order  to  facilitate  investigation,  and  have, 
moreover,  to  say,  that  the  records  of  the  Engineer  department  will  show 
my  whereabouts  during  the  period  in  question. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  KEABNEY, 
Lieutenant  Colonel  TopograpMoal  Engineers. 

Major  St.  Claie  Denky. 


Forage. — The  certificate  should  be   consistent  with   the  items 
charged. 

Cases  in  which  back  forage  has  been  allowed  to  officers  adjuged  to 
have  been  in  the  exercise  of  their  brevet  rank,  viz : 

General  Macomb,  April  16,  1816,  to  May  31,  1821 ;  allowed  June 
18,1839.  r  ,  ,  /      , 

General  Scott,  March  4,  1837,  to  March  4,  1841, 
General  Jones,  March  3,  1839,  to  March  4, 1841 ;  under  act  March 
3,1839. 
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General  Gibson,  March  3,  1835,  to  October  31,  1836 ;  January 
29,  1841. 

Also  Col.  Jos.  G.  Totten,  March  1,  1825,  to  December  Y,  1838; 
January  19,  1841. 

Col.  Many,  February  1, 1822,  to  June  30, 1834;  Unitod  States  Court. 

Colonel  Talcott,  December  29,  1829,  to  May  3,  1832;  March  3, 1841. 

Also  Gen.  Gratiot,  and  numerous  other  cases  in  which  back  forage 
was  drawn  under  the  usual  certificates  of  the  officers.  (See  General 
Jesup's  letter  ;  see  General  Lawson's  letter.) 

Also  Col.  Abert,  November  22, 1824,  to  May  6, 1826;  March  23, 1841. 

The  act  of  April  24,  1816,  (3  Stat.,  297,)  entitles  officers  to  com- 
mutation of  forage  for  the  number  of  horses  authorized  by  existing 
regulations. 

In  the  edition  of  Army  Begulations  of  1821,  will  probably  be  found  a 
regulation  fixing  the  number,  (though  fixed  by  law,  act  of  1828,)  and 
in  that  edition  the  several  paragraphs  have  affixed  the  date  of  their 
adoption. 

What  number  of  horses  does   that  regulation  allow  majors  of 
cavalry,  and  when  was  the  regulation  adopted  ? 

If  any  earlier  regulation  be  found  in  force  in  1816,  please  cite  it. 

J.  D.  McPHEBSON. 

Answer.  The  act  of  April  24,  1816,  allows  eight  dollars  for  each 
horse  authorized  by  existing  regulations. 

By  the  BegulcUums  of  ISli fthree  horses  are  allowed  to  majors  of  artil- 
lery and  infantry. 

By  the  Begulations  of  1816,  three  horses  are  allowed  to  lieutenant, 
colonels  and  majors. 

This  regulation  of  1816  is  adopted  and  republished  in  1820  and  1821. 


Ekoikbbr  Dapartmbnt^  July  16,  1836. 

Sib  :  Some  of  the  officers  of  the  corps  of  engineers,  and  officers  of 
the  army  associated  with  them  and  this  department,  are  called  upon 
to  superintend  several  works  at  the  same  time,  distant  from  each 
other;  and  works  of  such  extent  as  to  draw  them  from  their  stationary 
and  fixed  quarters;  making  it  indispensably  necessary  that  they 
should  occupy  quarters  and  use  fuel  at  each  of  such  separate  superin- 
tendences, and  various  points  on  such  extended  line  of  improvements  ; 
at  the  same  time,  that  they  must  be  provided  with  fuel  and  quarters 
at  some    point  convenient  for  their  headquarters.      The  existing 
regulations  and  commuted  allowances,  do  not  provide  for  supplying 
these  necessary  and  indispensable  wante  of  the  officers  above  referred 
to,  who  are  often,  and  frequently  called  upon  to  give  their  time  and 
attention  to  such  different  positions.     To  enable  them  to  perform  such 
services,  I  must  request  you  will  authorize  a  commutation  of  fuel 
and  quarters,  to  the  amount  of  fifty  cents  per  day,  for  each  work, 
when  more  than  one,  that  they  are  called  upon  to  superintend,  and 
from  each  position,  when  more  than  one  on  an  extended  line  of  im- 
prpvemente  ;  when  these  officers  have  an  assistant  permanently  sta- 
tioned, in  addition  to  the  present  allowance  of  fuel  and  quarters,  or 
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oommntated  allowance,  as  the  case  may  be,  to  be  now  granted  them. 
This  additional  commutation  to  be  charged  in  all  cases  to  the  appro- 
priation for  such  works  respectively,  and  paid  therefrom  during  the 
continuance  of  such  operations^  works,  or  improvements. 

I  am,  &c., 

C.  GRATIOT. 
Hon.  Lewis  Cass,  Secretary  of  War. 

July  16, 1836. 

I  consider  the  suggestions  of  General  Gratiot  entitled  to  great 
weight.  From  the  great  number  of  public  works  to  be  constructed 
this  year,  and  from  the  limited  number  of  the  experienced  officers  of 
the  engineer  corps  capable  of  directing  them,  it  has  been  found  neces- 
sary to  assign  to  some  of  them  the  superintendence  of  many  of  these 
works.  Their  expenses  on  account  of  quarters  and  fuel  are  thus  much 
increased,  and  I  think  some  allowance  should  be  made  to  meet  this 
additional  burden,  though  not  to  the  extent  recommended  by  Gen. 
Gratiot.  It  appears  to  me,  that  an  addition  of  one  dollar  and  fifty 
cents  to  the  present  commutation  for  quarters  and  fuel  is  as  much  as 
ought  to  be  allowed.  Let  this  be  the  maximum^  and  to  be  granted  to 
to  no  officer  not  superintending  more  than  two  works.  And  when 
General  Gratiot  thinks  right,  he  will  recommend  a  graduation ;  so 
that  those  having  the  most  works  may  receive  the  highest  allow- 
ance. 

But  this  arrangement  will  be  considered  as  entirely  provisional,  and 
af  no  force  whatever,. unless  approved  by  the  President.  Should  the 
President  approve  it  on  his  return,  it  will  take  effect  from  this  date. 

LEWIS  CASS. 

Eespectfully  referred  to  the  President  of  the  United  States  for  his 
directions.  This  course  is  taken  at  the  request  of  the  Secretary  of 
War. 

C.  A.  HARRIS, 
Acting  Secretary  of  War. 

Upon  an  account  and  proper  vouchers  for  the  extra  expense  incurred 
being  made  out,  let  them  be  allowed  agreeably  to  the  within  recom- 
mendation. A.  J. 

Wae  Department,  May  13,  1840. 
The  foregoing  regulation  is  considered  as  embracing  officers  of  both 
of  the  corps  of  engineers  from  its  date,  and  their  accounts  will  be 
settled  accordingly.  J.  R.  P. 


Topographical  Bursait, 
Washingion,  March  28,  183T. 

Sir  :  Tou  are  assigned  to  the  survey  of  the  coat  of  North  and  South 
Carolina,  as  indicated  in  a  law  of  the  last  session  of  Congress,  of 
which  a  copy  is  herewith  enclosed. 
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As  details  of  officers  from  the  army  for  such  daties  are  not  ex- 
pected, 70U  will  organize  your  assistants  from  such  civil  engineers  of 
ability  as  you  can  obtain. 

It  is  extremely  desirable  that  this  duty  should  be  executed  as  early 
as  practicable.  You  are  therefore  authorized  to  employ  one  principal 
assistant,  at  a  compensation  of  four  dollars  per  day ;  and  five  subor- 
dinate assistants,  at  a  compensation  of  three  dollars  and  a  half  per 
day,  with  an  allowance  of  ten  cents  per  mile  for  transportation.  G. 
W.  Featherstonhaugh,  jr.,  an  assistant  civil  engineer,  will  be  directed 
to  report  to  you.  His  compensation  is  the  same  as  that  allowed  to  your 
subordinate  assistants,  but  is  to  be  paid  out  of  the  appropriation  for 
surveys  ;  that  of  yoar  other  assistants,  and  all  other  expenses  of  the 
survey  now  placed  under  your  direction^  is  to  be  taken  out  of  the  special 
appropriation  of  ten  thousand  dollars  for  that  survey. 

You  will  submit  to  this  office  an  estimate  for  the  requisite  funds, 
stating  where  you  wish  the  same  to  be  placed  ;  and  will  also  furnish 
this  office  with  a  list  of  your  assistants,  and  of  the  dates  at  which 
their  several  compensations  will  commence. 

If  tents  should  be  required  for  the  duty,  your  requisition  for  the 
same  will  be  attended  to  without  delay. 

The  enclosed  copy  of  instructions  to  Major  McNeill,  will  inform  you 
that  he  is  required  to  make  a  reconnoissance  of  as  much  of  the  sur- 
vey placed  under  your  charge  as  lies  within  the  State  of  South  Caro- 
lina. 

Bespectiully  sir,  your  obedient  servant, 

J.  J.  ABERT. 
LietUenani  Colonel  Topographical  Engineers. 

Lieut.  Col.  J.  Kearney, 

United  States  Topographical  Engineer. 


Dr.  The  United  States  to  James  Kearney^  Lieutenant  Oolond  Topo- 
graphical Engineers, 

To  per  diem  allowance  in  addition  to  the  usual  allowance  for  quar- 
ters and  fuel,  allowed  by  the  regulation  of  the  Secretary  of  War  and 
sanctioned  by  the  President  of  the  United  States  of  the  16th  of  July, 
1836,  while  engaged  upon  an  extended  line  of  improvement,  viz : 
The  Eastern  Shore  railroad,  Maryland,  from  14th  April,  1836,  to 
28th  March,  18H7,  inclusive,  349  days,  at  |1  50  per  day...  |523  50 
To  per  diem  allowance  .in  addition  to  the  usual  allowance  for 
quarters  and  fuel  claimed  in  pursuance  of  the  above  named 
regulation  of  16th  July,  1836,  while  engaged  upon  an  ex- 
tended line  of  improvements  in  North  and  South  Carolina, 
from  29th  March,  1837,  to  16th  April,  1839,  inclusive,  749 
days,  at  $1  50  per  day 1,123  50 

$1,647  00 


JAMES  KEABNEY. 
Eep.  C.  C.  214 3 


34  JAtfES  EEiENET« 

July  16,  1836. 

I  consider  the  suggeBtions  of  General  Gratiot  entitled  to  great 
weight.  From  the  great  number  of  public  works  to  be  constructed 
this  year,  and  from  the  limited  number  of  the  experienced  officers  of  the 
engineer  corps  capable  of  directing  them,  it  has  been  found  necessary  to 
assign  to  some  of  them  the  superintendence  of  many  of  those  works. 
Their  expenses  on  account  of  quarters  and  fuel  are  then  much  in- 
creased, and  I  think  some  allowance  should  be  made  to  meet  this  ad- 
ditional burden,  though  not  to  the  extent  recommended  by  General 
Gratiot.  It  appears  to  me  that  an  addition  of  one  dollar  and  fifty 
cents  to  the  present  commutation  for  quarters  and  fuel  is  as  much  as 
ought  to  be  allowed.  Let  this  be  the  maximum,  and  to  be  granted 
to  no  officer  not  superintending  more  than  two  works.  And  when 
General  Gratiot  thinks  right,  he  will  recommend  a  graduation, 
so  that  those  having  the  most  works,  may  receive  the  highest  allow- 
ance. But  this  arrangenent  will  be  considered  as  entirely  provisional, 
and  of  no  force  whatever,  unless  approved  by  the  President.  Should 
the  President  approve  it  on  his  return,  it  will  take  effect  from  this 
date. 

L.  0. 


Letters  issued,  volume  1,  page  132,  November  21, 1831,  Lieutenant 
Colonel  Abert's  report  to  the  Secretary  of  War,  Governor  Cass,  upon 
the  application  of  Captain  J.  D.  Graham,  for  a  per  diem  allowance  of 
|250  while  commanding  in  the  field 

Colonel  Abert  recommends  that  "all  officers  of  topographical  en- 
gineers not  entitled  to  forage,  and  whose  duties  require  them  to  be 
mounted,  while  on  duty  in  the  field  and  in  command  under  the  direct 
orders  of  the  Bureau,  be  allowed  a  per  diem  of  $250,  shall  be  in  lieu 
of  quarters,  fuel^  transportation,  and  forage." 

Lieutenant  Colonel  Abert  says :  "  This  per  diem  was  first  established 
at  |260  in  1826,  in  favor  of  Captain  Poussin  and  Lieutenant  Trimble, 
on  a  reconnoissance  of  the  great  road  to  New  Orleans;  and,  secondly, 
in  1826,  with  the  case  of  Captain  McNeill,  on  the  Cumberland  road, 
and  subsequently,  in  1827,  on  the  railroad  from  Baltimore  to  the 
Ohio,  and  then  again  in  1829,  continued  to  Captain  McNeill  on  the 
Baltimore  and  Susquehanna  railroad."  Probably  the  allowance  was 
continued  until  the  resignation  of  McNeill. 


Topographical  Bureau, 

Washingtony  April  9,  1836. 
Sir  :  As  soon  as  you  have  completed  the  report  of  the  duty  as- 
signed to  you  in  the  orders  of  tliis  Bureau  of  the  23d  of  May  last,  you 
will  call  on  Littleton  Dennis  Teakle,  esq.,  and  inform  him  that  you 
are  ready  to  take  in  charge  the  survey  for  which  he  has  applied. 

Mr.  Teakle  is  one  of  the  commissioners  on  the  part  of  the  State  of 
Maryland  for  the  purpose  of  superintending  the  survey  of  the  route 
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for  a  railroad  on  the  Eastern  Shore  of  Maryland.  He  has  applied 
for  a  chief  engineer  to  superintend  the  work,  and  you  are  hereby  as- 
signed to  that  duty.  The  route  which  the  railroad  is  to  pursue  is 
generally  pointed  out  by  a  resolution  of  the  General  Assembly  of 
Maryland,  passed  during  its  last  session.  But  upon  these  matters  you 
will  take  the  direction  of  the  commissioners. 

As  all  the  expenses  of  the  survey  are  to  be  paid  by  the  State,  you 
will  address  your  estimates  for  these,  and  for  the  assistant  engineers 
and  instruments  required,  to  Mr.  Teakle,  who  represents  the  board  of 
oommissioners,  and  is  authorieed  to  make  all  the  necessary  arrange- 
ments. 

I  am,  respectfully  sir,  your  obedient  servant, 

J.  J.  ABERT, 
LtetitenaiU  Colonel  Topographical  Engineers. 

Lieutenant  Colonel  J.  Kbarnbt, 

Topographical  Engineers^  Washington, 


Claims. 

April  9,  1836.  Ordered  to  E.  S.  railroad — sanction  of  the  President, 
Doable  rations,  regulation  1st  September,  1832. 

April  14,  1836.  My  Muscle  Shoals  report. 

March  28, 1837.  Ordered  on  survey  coast — Carolinas,  continuation 
of  1835. 

October  19,  1837.  McNeill's  reconnoissance  turned  over  to  me. 

March  20,  1838.  Survey  of  Elizabeth  road,  part  prolongation  of 
the  above  under  an  order  of  the  Senate. 

September  8,  1838.  Fands,  |500  furifished  on  my  estimate. 

February  4,  1839.  Told  Mr.  K.  Cutts  we  had  worked  out  what  we 
had  to  do  for  the  United  States.     Told  Mr.  Calahan  the  same. 

March  18,  1839.  Ordered  on  board  of  inspection. 

April  17,  1839.  To  assemble. 

July  12,  1839.  Received  per  diem  to  date, 

August  8,  1839.  Date  of  H.  Smith's  accounts  forwarded  to  bureau. 

April  17,  1840.  Date  of  note  from  the  Globe  office. 

August  23,  1838.  Ordered  to  inspect  certain  harbors  at  Burlington, 
Whitehall,  Two  Heroes,  Plattsburg,  Vermilion,  St.  Joseph's,  and 
Michigan  city. 

September  8,  1838.  Ordered  on  certain  roads  in  Wisconsin,  Mr. 
Sitgreaves,  to  be  left  in  the  country  to  superintend  them. 

September  10,  1838.  Engagement  with  States  and  companies  to 
terminate  next  spring  ;  so  says  circular  to  Long,  Swift,  Hughes  and 
Kearney. 

July  16, 1836. 

I  consider  the  suggestions  of  General  Gratiot  entitled  to  great 
weight.  From  the  great  number  of  public  works  to  be  constructed 
this  year,  and  from  the  limited  number  of  the  experienced  officers  of 
the  engineer  corps  capable  of  directing  them,  it  has  been  found 
necessary  to  assign  to  some  of  them  the  superintendence  of  many  of 
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these  works.  Their  expenses  on  account  of  quarters  and  ftiel  are 
thus  much  increased,  and  I  think  some  allowance  should  be  made  to 
meet  this  additional  burden,  though  not  to  the  extent  recommended 
by  General  Gratiot.  It  appears  to  me  that  an  addition  of  one  dollar 
and  fifty  cents  to  the  present  commutation  for  quarters  and  fuel  is  as 
much  as  ought  to  be  allowed.  Let  this  be  the  maximum,  and  to  be 
granted  to  no  officer  not  superintending  more  than  two  works.  And 
when  General  Gratiot  thinks  right,  he  will  recommend  a  graduation, 
so  that  those  having  the  most  works  may  receive  the  highest  allow- 
ance.  But  this  arrangement  will  be  considered  as  entirely  provisional, 
and  of  no  force  whatever,  unless  approved  by  the  president.  Should 
the  President  approve  it  on  his  return,  it  will  take  effect  from  this 
date.  L«  C. 


[Copj  of  the  endorBements  on  the  foregoing.} 

Bespectfully  referred  to  the  President  of  the  United  States  for  his 
directions.  This  course  is  taken  at  the  request  of  the  Secretary  of 
War. 

C.  A.  HARRIS, 

July  19,  1836.  Acting  Secretary  of  War. 

Upon  an  account  of  proper  vouchers  for  the  extra  expense  incurred 
being  made  out,  let  them  be  allowed  agreeable  to  the  within  recom* 
mendation.  A.  J. 

ENGmBEB  Department,  January  9,  1838. 

I  certify  that  the  above  and  foregoing  is  a  true  copy  from  the 
originals  now  on  the  files  of  this  office. 

H.  G.  WRIGHT, 
Captain  of  Engineers,  in  charge. 

The  practice  of  the  War  Department  has  been  to  pay  all  expenses 
of  the  surveys  which  the  President  might  order  under  a  conviction 
that  they  were  of  national  importance. 

Also  the  expenses  of  such  surveys  as  Congress  from  time  to  time 
directed  to  be  made. 

But  surveys  of  works  of  incorporated  companies  in  the  States,  or 
of  such  as  might  be  applied  for  by  the  States,  in  such  cases  the  ex- 
penses have  not  been  met  by  the  government.  Except  the  pay  of  the 
officers  furnished  and  the  necessary  instruments  for  the  surveys,  no 
expense  has  been  incurred  by  the  government. 


Engineer  Department,  July  16, 1836. 

Sir:  Some  of  the  officers  of  the  corps  of  engineers^  and  officers  of 
the  army  associated  with  them  and  this  department,  are  called  upon 
to  superintend  several  works  at  the  same  time,  distant  from  each  other, 
and  workfe  of  such  extent  as  to  draw  them  from  their  stationary  and 
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fixed  quarters — making  it  indispensably  necessary  that  they  shonld 
occupy  'quarters  and  use  fuel  at  each  of  such  separate  superintenden- 
des,  and  various  points  on  such  extended  line  of  improvements,  at 
the  same  time  that  they  must  be  provided  with  fuel  and  quarters  at 
some  one  point  convenient  for  their  headquarters.  The  existing  reg- 
ulations and  commuted  allowances  do  not  provide  for  supplying  these 
necessary  and  indispensable  wants  of  the  officers  above  referred  to, 
who  are  often,  and  frequently,  called  upon  to  give  their  time  and  at- 
tention at  such  different  positions. 

To  enable  them  to  perform  such  services,  I  must  request  you  will 
authorize  a  commutation  of  fuel  and  quarters  to  the  amount  of  fifty 
cents  per  day  for  each  work,  when  more  than  one,  that  they  are  call- 
ed upon  to  superintend  ;  and  for  each  position,  where  more  than  one, 
on  an  extended  line  of  improvement,  where  these  officers  have  an  as- 
sistant or  superintendent  permanently  stationed,  in  addition  to  the 
present  allowance  of  fuel  and  quarters,  or  commuted  allowance,  as  the 
case  may  be,  now  granted  them. 

This  additional  commutation  to  be  charged,  in  all  cases,  to  the  ap- 
propriations for  such  works  respectively,  and  paid  therefrom,  during 
the  continuance  of  such  operations,  works,  or  improvements. 
Very  respectfully,  sir,  your  most  obedient  servant, 

C,  GRATIOT. 

Hon.  Lewis  Cass,  Secretary  of  War. 

Engineer  Department,  January  9,  1858. 

I  certify  that  the  above  and  foregoing  is  a  true  copy  from  the  origi- 
nals now  on  the  files  of  this  office. 

H.  G.  WRIGHT, 
Captain  of  Engineers^  in  charge. 


Topographical  Bureau, 
Washington,  October  19,  183T. 

Sir  :  In  consequence  of  orders  to  Major  McNeill  to  repair  to  Florida, 
that  part  of  the  examination  of  the  southern  coast  directed  by  the  res- 
olution under  which  you  are  acting,  and  which  had  been  committed 
to  Major  McNeill,  is  now  committed  to  you.  You  will  therefore 
make  your  arrangements  accordingly. 

It  is  not  expected  that  you  will  be  able  to  extend  your  surveys  over 
this  part  (the  coast  of  South  Carolina)  daring  the  present  season;  but, 
as  it  is  extremely  desirable  to  have  a  general  view  of  the  entire  matter 
embraced  by  the  resolution  before  alluded  to,  you  are  directed,  for  this 
purpose,  to  extend  your  reconnoissance  to  Charleston,  by  which  you 
will  be  able  to  report  upon  the  whole,  and  to  sustain  the  department 
in  its  contemplated  applications  for  an  additional  appropriation  to 
complete  the  surveys. 

Very  respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Liev;t.  Col.  Top.  Engineers. 
Lieut.  Col.  J  AS  Kbarnet, 

U.  8.  Top.  Engineer^  Washington^  D.  O. 
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Dr.  The  United  States  to  James  Kearney ^  Lietd.  Col.  Top\  Eng. 

To  per  diem  allowance  as  a  member  of  the  board  of  internal  improve- 
ments, in  pursuance  of  the  order  of  the  War  Department  of  the  15th 
January,  1830,  in  reference  to  the  Muscle  Shoals  improvement 
from  the  30th  day  of  January,  1830,  to  the  28th  day  of  March, 
1831,  being  423  days,  at  $4  50  per  day $1,903  50 

To  per  diem  allowance  as  a  member  of  the  same  board,  in 
pursuance  of  the  regulation  of  the  Secretary  of  War  of 
the  3d  of  June,  1830,  in  relation  to  the  surveys  and  re- 
ports on  the  Pennsylvania  and  Ohio  improvements,  and 
also  in  continuation  of  the  Muscle  Shoals  improvement, 
from  the  29th  day  of  March,  1831,  to  the  14th  day  of 
April,  1836,  inclusive,  being  1,843  days,  at $4.50  per  day.. .8,293  50 

$10,197  00 

From  whichi  s  to  be  deducted  the  amount  received  for  quarters,  fnel, 
per  diem,  and  transportation,  to  be  ascertained  at  the  Treasury  De- 
partment, within  the  periods  specified. 

JAMES  KEARNEY. 

Washington,  May^  1856. 


Lieutenant  Colonel  James  Totten,  for  per  diem  allowance,  as  member 
of  the  board  of  engineers,  while  engaged  in  the  examination  of  the 

Ohio  and  Mississippi  rivers,  from  October  1,  to  December  31,  1821, 

92  days,  at  $4  50  perday $414  00 

Do.  from  January  1,  to  April  30,  1822 540  00 

Do.  from  July  28,  to  September  6,  1823 229  60 

Do.  from  September  17  to  December  31,  1823 535   60 

Do.  from  January  1  to  24,  1824 108  00 

Do.  from  May  7  to  22,  1824 72  00 

Do.  from  June  19  to  December  9,  1824 783  00 

General  S.  Bernard,  do.  from  December  13,  to  December 

31,1821 85  50 

Do.  January  and  February,   1822 265  50 

Do.  from  March  11  to  April  30,  1822 274  50 

Do.  from  July  15  to  27,  1823 58  60 

Do.  from  September  17  to  December  31,  1823 477  00 

Do.  from  July  28  to  September  16,  1823 229  50 

Do.  from  May  7  to  July  31,  1824 387  00 

Do.  from  August  1  to  31,  1824 414  00 

Do.  from  November  1  to  December  11,  1824 180  00 

Do.  from  January  1  to  24,  1824 108  00 

Do.  from  August  5  to  October  31,  1825,  and  March  1  to 

August  4, 1825 769  00 

Do.  from  April  7  to  September  30,  1827 796  50 
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Do.  from  May  29  to  June  6, 1826 40  50 

Do.  from  July  3  to  18,  1826 72  00 

Do.  from  October  30  to  December  1,  1826 158  00 


Dbpartmbnt  of  War,  May  12, 1818. 

Until  otherwise  ordered,  the  chief  engineer,  while  resident  at  Wash- 
ington, will  be  allowed  at  the  rate  of  nine  hundred  and  twelve  dollars 
a  year,  in  lieu  of  fuel  and  quarters.  He  will  also  receive  double 
rations. 

[The  officers  who  compose  the  board  of  engineers  will  be  allowed 
|4  50  a  day  in  lieu  of  fuel,  quarters,  transportation,  and  the  per  diem 
allo\/ance  for  reconnoitering,  while  engaged  in  duties  assigned  the 
board.] 

The  officer  whom  General  Swift  may  detail  to  aid  in  performing  the 
duties  of  the  engineering  department,  will  be  allowed  one  dollar  and 
fifty  cents  a  day  in  lieu  of  fuel  and  quarters. 

J.  0.  CALHOUN. 

ENomEBR  Department, 

Washington^  December  13,  1855. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  this 
office. 
By  order  of  General  Totten. 

J.  D.  KURTZ, 
\8t  Lieutenant  of  Engineers y  A,  0  E. 


Enqinber  Department, 

Washington^  May  31,  1824. 

Gentlemen  :  I  am  directed  by  the  Secretary  of  War  to  inform  you 
that  the  President  has,  under  the  authority  of  the  act  of  Congress, 
dated  the  30th  of  April,  1824,  appropriating  $20,000  for  the  purpose 
of  procuring  the  necessary  surveys,  plans,  and  estimates,  upon  the 
subject  of  roads  and  canals,  appointed  you  as  a  board  of  internal  im- 
provement to  superintend  the  execution  of  the  provisions  of  said  act. 
There  will  be  attached  to  the  board  for  the  present,  Major  Abert,  of 
the  topographical  engineers,  with  five  assistant  lieutenants.  Captain 
McNeill  of  the  same  corps  with  an  equal  number,  and  Mr.  Schriver, 
who  is  well  acquainted  with  the  localities  of  the  country,  and  who  is 
authorized  to  employ,  under  your  directions,  five  citizen  surveyors. 
Captain  Poussin,  of  the  topographical  engineers,  and  Lieutenants 
Conrtenay  and  Dulton,  of  the  corps  of  engineers,  will  be  immediately 
attached  to  the  board  in  its  operations.  The  ofiicers  detailed  for  ser- 
vice, and  the  citizens  employed  will  report  to  the  board  for  orders. 
The  rules  and  regulations  established  in  the  prosecution  of  the  survey 
of  the  coast  wUl  apply  in  the  disbursement  of  the  appropriation  and 
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the  compensation  to  be  allowed  the  officers  of  the  army  who  may  he  de^ 
tailed  for  service  under  the  ad.  The  board  will  observe  the  same  rales 
in  reporting  from  time  tc  time  the  progress  made  in  the  execution  of 
the  daties  assigned  to  them. 

The  board  will  proceed  to  make  an  immediate  reconnoissance  of  the 
country  between  the  tide-waters  of  the  river  Potomac  and  the  head  of 
steamboat  navigation  on  the  OhiO;  and  betweea  the  Ohio  and  Lake 
Erie,  for  the  purpose  of  ascertaining  the  practicability  of  a  communi- 
cation between  those  points;  of  designating  the  most  suitable  route  for 
he  same,  and  of  forming  plans  and  estimates  in  detail  of  the  expense 
of  execution. 

It  is  very  desirable  that  the  report  should  be  received  on  this  impor- 
tant line  of  communication  in  time  to  be  submitted  to  Congress  at 
their  next  session.  The  board  will  accordingly  use  every  possible  ex- 
ertion to  effect  that  object. 

I  am,  sir,  ALEX.  MACOMB, 

Major  Oeneraly  Chief  Engineer. 

General  Bernard,  Assistant  Engineer. 

Lieut.  Col.  ToTTEN,  of  the  Corps  of  Engineers. 

John  L.  Sullivan,  Civil  Engineer. 

Engineer  Department, 
Washington^  December  13,  1855. 

I  certify  the  foregoing  to  be  a  true  copy  from  the  records  of  this 
office,  being  copy  of  a  communication  from  Alex.  Macomb,  major 
general,  chief  engineer,  to  General  Barnard,  assistant  engineer,  Lieu- 
tenant Colonel  Totten,  of  the  corps  of  engineers,  and  John  L.  Sulli- 
van, esq.,  civil  engineer,  dated  May  31,  1824. 
By  order  of  General  Totten. 

J.  D.  KURTZ, 
1^^  Lieutenant  of  Engineers^  A.  C.  E. 


Treasury  Department, 
Third  Auditor* s  Office^  September  4,  1858. 

Sir:  On  the  Sdultimo  I  received  yours  of  the  16th,  stating  that  in 
a  report  irom  this  office  in  1842,  printed  in  Doc.  18,  Ho.  Keps.,  28 
Cong.,  1st  session,  on  page  30,  is  a  statement  of  payments  to  Maj.  R. 
E.  DeBussy,  and  the  fourth  item  is  a  payment  of  |4  per  day  as 
agent  of  fortifications.  That  this  payment  has  been  cited  as  a  prece- 
dent in  another  case,  as  having  been  made  under  the  regulation  of 
1818,  giving  four  dollars  and  a  half  to  members  of  the  board  of  engi- 
neers, and  you  request  to  be  furnished  with  a  copy  of  so  much  of  the 
account  as  will  show  the  true  character  of  the  charge  to  be  laid  before 
the  Court  of  Claims. 

The  account  in  question  is  unfortunately  lost,  so  that  a  literal  com- 
pliance with  your  request  is  at  this  time  impossible  ;  but  I  have  no 
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doubt  that  it  consisted  of  two  items  of  two  dollars  each^  as  at  no  time 
was  there  an  existing  regulation  of  the  War  Department  giving  an 
officer  of  the  army  a  per  diem  of  four  dollars  for  any  one  service,  like 
that  upon  which  Major  DeRussy  was  employed.  The  entry  of  the 
voucher  upon  the  abstract  is  "  for  extra  pay,  &c./'  for  May  and  June, 
1821.  In  his  next  account  for  the  third  quarter  of  1821,  at  the  same 
place,  to  wit^  Mobile  Point,  Alabama,  his  charge  is  as  follows : 

*'  For  his  extra  compensation,  and  commutation  of  transportation, 
from  the  1st  of  Jnly  to  the  30th  of  September,  1821,  92  days,  extra 
compensation  as  agent  at  2^  per  day $184  00 

Commutation  of  transportation  at$2  per  day 184  00 

368  00 


Allowed  in  the  special  decision  of  the  Hon.  J.  C.  Calhoun^  Secre- 
tory of  War,  and  paid  September  30,  1821. 

To  show  more  fully  the  object  for  which  the  regulation  of  1818,  al- 
lowing the  per  diem  of  $4  60,  was  intended  to  provide,  I  submit  the 
following  extract  from  the  report  of  this  office  upon  the  accounts  of  De 
Bussy  of  the  22d  of  November,  1847,  to  wit : 

Item  1,  Y.  32,  abstract  A.  first  quarter,  1822,  Capt.  B.  E.  DeBussy's 
account  for  services  as  a  member  of  the  board  of  engineers,  from 
which  was  deducted  $2  00  per  day  allowed  to  him  by  regula- 
tions for  disbursing  at  Mobile  Point $44  00 


In  the  vouchers,  the  charge  stands  thus : 

January,  1822.  For  his  services  as  a  member  of  the  board  of  engi- 
neers from  the  1st  to  the  22d  of  January  inclusive,  22  days,  at 
|4  60  per  day |99  00 


With  the  following  certificate  appended  : 

"  I  certify  that,  agreeably  to  the  instructions  of  the  chief  engineer 
of  the  United  States,  I  was  a  member  of  the  board  of  engineers  (ex 
officio)  during  the  time  above  charged. 

B.  E.  DbBUSSY, 
Captain  United  States  Engineers." 

It  appears  that  this  voucher,  with  others,  was  submitted  by  the 
Auditor  to  the  decision  of  the  Secretary  of  War,  by  whom  it  was  re- 
ferred to  the  Engineer  department,  whose  action  thereon  is  thus  en- 
dorsed : 

''Engineer  Department,  April y  1823. 

Recommended  for  allowance,  aft^r  deducting  two  dollars  per  diem, 
already  charged  as  commutation  of  transportation,  which  is  one  of  the 
objects  for  which  the  within  allowance  is  intended  to  provide. 

ALEX.  MACOMB, 
Major  Oeneraly  Chief  Engineer. 
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A  deduction  of  $44  for  22  days,  at  $2  per  day,  was  accordingly  made 
from  the  amount  of  his  account,  and  |55,  the  balance,  allowed 
and  passed  to  the  credit  of  Captain  DeEussy  in  settlement  (No.  1574, 
June  3^  1823,)  of  his  accounts  for  1st,  2d,  3d  quarters  1822,  as  well 
as  the  following  items  in  voucher  27,  abstract  A,  Ist  quarter  1822, 
for  Mobile  Point,  on  the  like  recommendation  and  sanction,  viz : 

March  31,  1822.  For  his  compensation  as  disbursing  officer  of  engi- 
neers on  the  Gulf  of  Mexico  frontier,  from  the  1st  of  January  to 
the  3l8t  of  March,  90  days,  at  $2  00  per  day |180  00 

For  his  commutation  of  transportation  from  the  Ist  of  Jan- 
uary to  the  31st  of  March,  90  days,  at  $2  per  day 180  00 

360  00 


By  a  regulation  of  the  Department  of  War  under  date  of  the  12th 
of  May,  1818,  **  the  officers  composing  the  board  of  engineers  were 
allowed  $4  50  per  day,  in  lieu  of  fud,  quarterSj  transportation,  and 
the  per  diem  allowance  for  reconnoitering  '* while  engaged  in  the  duties 
assigned  the  board  until  otherwise  ordered."  And  by  another  regu- 
lation of  that  department,  under  date  ef  the  7th  of  June,  1822,  'Hhe 
commutation  of  $4  50  heretofore  allowed  to  the  board  of  engineers  in 
lieu  of  transportation,  quarters,  and  fuel,  was  discontinued  from  the 
1st  of  May,  1822,  until  further  ordered." 

From  a  consideration  of  the  facts  thus  presented,  the  propriety  is 
not  perceived  of  now  admitting  to  the  credit  of  Col.  DeRussy  the 
above  mentioned  sum  of  forty-four  dollars,  disallowed,  as  seen  on  the 
recommendation  of  the  Engineer  department,  sanctioned  by  the  Sec- 
retary of  War." 

Upon  the  aforegoing,  the  Second  Comptroller,  on  the  13tb  of  De- 
cember, 1847,  decided  as  follows:  ^^I  have  carefully  examined  the 
several  claims  described  in  the  foregoing  report,  and  am  of  opinion 
that  item  1,  in  abstract  1,  is  inadmissible. 

ALBION  K.  PARRIS,  ComptrMer." 

I  am,  very  respecfully,  your  obedient  servant, 

ROBT.  J.  ATKINSON,  Auditor. 

John  D.  McPherson,  Esq., 

Deputy  Solicitor  Court  of  Claims^  Washington^  D  (7, 


The  United  States  to  R.  E.  DeRussy ^  Captain  Engineers^    Dr. 

August  and  September,  1818.  For  extra  services  rendered  whilst  a 
member  of  the  board  of  engineers  in  the  harbor  of  New  York,  a 
agreeably  to  the  regulations  of  the  War  Department  of  1 6th  No- 
yember,  1816,  commencing  on  the  4th  of  August  and  ending  on 
the  26th  of  September,  1818,  63  days,  at  $4  50  per  day....  $238  50 
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V 

Deduct  for  quarters,  (received,)  63  days,  at  |1  7  per 

month $30  03f 

Deduct  for  fuel,  63  days,  at  $3  per  month 6  30 

35  33f 

Amount  due 203  16J 

I  certify,  on  honor,  that  the  foregoing  account,  amounting  to  two 
hundred  and  three  dollars  and  sixteen  and  two-thirds  cents,  is  accu- 
rate and  just. 

R.  E.  DbRUSST, 
Captain  U.  S.  Engineers. 
(A  true  copy.) 

Allowed,  March  10,  1819.     Settled,  4492. 


Engineer  Department, 
Washingtony  December  13,  1855. 

Sir  :  In  compliance  with  the  request  contained  in  your  letter  ad- 
dressed to  the  Secretary  of  War,  dated  the  10th  instant,  I  send  here- 
with for  your  use  certified  copies,  from  the  records  of  this  office,  of 
the  following  papers : 

1.  Communication  from  Alexander  Macomb,  major  general,  chief 
engineer,  to  Gten.  Bernard,  assistant  engineer,  to  Lieutenant  Colonel 
Totten,  of  the  corps  of  engineers,  and  John  L.  Sullivan,  esq.,  civil 
engineer,  dated  May  31,  1824. 

2.  Order  of  William  M.  Crawford,  Secretary  of  War,  authorizing 
certain  per  diem  allowances  to  certain  officers  of  the  corps  of  engi- 
neers^ dated  March  7,  1816. 

3.  Order  of  John  C.  Calhoun,  Secretary  of  War,  authorizing  cer- 
tain rates  of  commutation  for  fuel  and  quarters  to  the  chief  engineer 
officers  composing  the  board  of  engineers  and  officers  assisting  in  duties 
of  engineer  department,  dated  May  12,  1818. 

Very  respectfully,  your  obedient  servant,  by  order  of  Gen.  Totten, 

J.  D.  KURTZ, 
Lieut,  of  Engineers y  A,  C,  E, 
Mr.  BicHARD  Burgess,  Washington  city. 


November  2,  1857. 
Memcraifulum  for  Mr  Burgess. 

Find  the  period  of  service  on  the  old  board.  Quere.  Board  Inter- 
nal Improvement?  This  question  is  met  by  the  roll  of  papers  handed 
to  Mr.  Burgess  to-day.  The  order  of  January  15th,  1830,  marks  the 
beginning  of  it ;  the  30th  September,  1838,  when  the  board  finally 
vacated  its  office  in  Washington,  indicates  the  extreme  limits  in  the 
other  direction.  This  will  be  better  understood  from  the  roll  of  papers 
referred  to  above. 

My  orders  to  take  charge  of  the  Eastern  Shore  railroad,  in  Mary- 
land, is  dated  April  9th,  1836.     I  took  charge  of  it  the  14th,  and  I 
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continued  in  charge  until  I  was  relieved  by  the  order  of  March  18, 
1839,  which  assigned  me  to  duty  on  the  board  of  inspection  of  certain 
lake  harbors,  to  assemble  April  17. 

I  was  ordered  on  the  survey  of  the  coast  region  of  the  Carolinas, 
with  a  view  to  a  steamboat  navigation,  March  28th,  1837,  until  the 
exhaustion  of  the  appropriations  applicable  to  it,  on  or  about  the  4th 
of  February,  1839. 

Mem,  It  was  soon  after  this,  viz  :  on  the  18th  of  March,  same  year, 
that  the  board  of  inspection  of  lake  harbors  was  created.  The  ques- 
tion of  the  duration  of  that  board  is  noticed  in  the  roll  of  papers 
accompanying  this  memorandum. 


Extract  from  the  Report  of  the  Third  Auditor  of  the  Treasury ^  doled 
March  31,  1856,  on  the  daim  of  R.  E.  DeRtLsay^  viz : 

Page  42,  item  No.  1.  Vo.  32,  abstract  A.  1st  quarter  of  1822,  ac- 
count of  the  claimant  for  services  as  a  member  of  the  board  of  engi- 
neers from  the  1st  to  the  22d  of  January,  1822 — 22  days  at  $4  50 
per  day — $99  :  admitted  to  his  credit  |55,  and  disallowed  the  balance, 
|44. 

The  claimant^  per  voucher  27,  of  the  same  abstract,  was  allowed 
commutation  for  transportation  at  |2  per  day,  which  was  a  special  al- 
lowance, exclusive  of  a  per  diem  of  $2,  per  same  voucher,  for  disburs- 
ing at  Mobile  point,  and  a  further  per  diem  of  $2,  for  disbursing  at 
the  Bigolets  and  Chef  Menteur,  subsequently  allowed  him  under  the 
Comptroller's  decision  of  13th  of  December,  1847,  all  during  the  above 
time.  The  charge  for  services  as  a  member  of  the  board  of  engineers 
was  submitted  by  the  Third  Auditor  for  the  decision  of  the  Secretary 
of  War,  and  was  referred  by  the  latter  to  the  Engineer  department, 
and  was  returned  with  the  following  endorsement,  dated  April,  1823: 
^'  Recommended  for  allowance,  after  deducting  two  dollars  per  diem, 
already  charged  as  commutation  of  transportation,  which  is  one  of 
the  objects  for  which  the  within  allowance  is  intended  to  provide." 
Accordingly,  the  |44  which  he  had  received  in  lieu  of  transportation, 
being  |2  per  diem,  from  the  1st  to  the  22d  January,  1822,  was  dis- 
allowed, and  the  balance  of  |55  admitted  to  his  credit.  That  is,  for 
the  time  he  served  as  a  member  of  the  board  of  engineers,  he  was 
allowed  a  per  diem  of  $4  60,  of  which  |2  60  was  allowed  on  this 
voucher,  and  |2  on  voucher  27,  same  abstract,  for  his  services  as  a 
member  of  said  board,  including  transportation."  &c. 

Solicttor's  Officb,  August  16,  1858 

The  above  is  a  true  extract  from  the  original  report,  now  exhibited 
to  me.  * 

JA8.  D.  Mcpherson, 

Deputy  Solicitor. 


The  reference  on  the  case  of  Colonel  James  Kearney,  in  relation  to 
his  claim  as  a  member  of  the  board  of  internal  improvements,  to  the 
case  of  Major  DeRussy,  as  having  received  per  diem  while  tempera- 
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rily  acting;  as  member  of  the  board  of  engineers  in  May  and  June, 
1821,  as  shown  by  doc.  18,  28th  Congress,  1st  session,  will  be  fmnd 
on  page  30,  being  the  fourth  item  charged  under  the  name  of  B.  E. 
DeRussy,  although  stated  to  be  '^  extra  pay  as  agent  of  fortifica- 
tions, May  and  June,  1821,  61  days,  at  $4  per  day,"  it  was  believed 
to  have  been  a  clerical  error,  as  at  that  period  no  agent  of  fortifica- 
tions was  allowed  that  sum  ;  $4  50  per  day  being  the  amount  author- 
ized to  be  allowed  to  members  of  the  board  of  engineers,  including 
some  other  allowances,  it  was  presumed  some  of  which  was  received 
in  kind  by  Major  DeBussy,  and  hence  a  deduction  from  the  $4  60  of 
50  cents  per  day. 

The  sum  of  $55  received  by  Major  DeBussy  as  a  member  of  the 
board  of  engineers^  as  shown  by  the  Auditor's  report,  an  extract  from 
which  is  herewith  presented,  is  wholly  omitted  in  doc.  18,  above  re- 
ferred to. 

E.  BUBGESS, 
Of  Counadfor  Kearney. 

August  16,  1858. 


[Engineer  order.  No.  1.] 

Enoinerr  Department, 

Washington^  June  10,  1830. 

The  board  of  engineers  for  internal  improvements  is  hereby  organ- 
ized, to  consist  of  the  following  officers,  viz  : 

General  Bernard,  assistant  engineer. 

The  topographical  engineer  in  charge  of  the  topographical  bureau 
of  the  Engineer  department. 

Such  officers  of  the  corps  of  engineers  as  may  be  at  any  time 
attached  to  the  board  by  the  chief  engineer. 

The  engineer  or  other  officer,  civil  or  military,  who  may  have  con- 
ducted the  surveys  relative  to  any  project  submitted  to  the  board,  will 
be  considered  a  member  of  the  board  during  the  preparation  of  the 
report  on  such  projected  work,  and  for  that  purpose  only. 

The  board  will,  as  heretofore,  report  to  and  receive  their  orders 
from  the  Engineer  department. 

Major  Poussin  will  continue  to  act  as  assistant  to  the  board. 

In  consequence  of  the  additional  duties  hereby  assigned  to  the  offi- 
cer in  charge  of  the  topographical  bureau,  that  part  of  engineer  order, 
No.  3,  dated  the  20th  February,  1829,  which  requires  him  to  perform 
the  duties  of  assistant  to  the  chief  engineer^  in  certain  cases,  is  re- 
scinded. 

By  order  of  the  Secretary  of  War. 

CHABLES  GBATIOT, 

Brigadier  General. 

Lieut.  Col.  J.  Kearney, 

Topographical  Engineers^  Washington, 

Communicated  by  order  of  Brigadier  General  Gratiot. 

A.  MOBDECAI, 
LieutenaaU  Engineers,  assistant  to  Chief  Engineer. 


46  JAMES   KEART^T. 


Enqinber  Department, 
fFaahingUm^  January  15,  1830. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  14th 
instant,  accompanied  by  five  books  of  field  notes  and  eight  maps  of 
surveys,  relating  to  the  improvement  of  the  navigation  of  the  Ten- 
nessee river  at  the  Muscle  and  Colbert  shoals. 

These  maps  and  field  notes  have  been  sent  to  the  board  of  internal 
improvement,  by  whom  a  project  for  the  proposed  work  is  to  be 
made ;  and  in  order  that  the  board  may  avail  itself  of  your  personal 
knowledge  in  relation  to  this  subject,  the  Secretary  of  War  directs 
that  you  be  associated  as  a  member  of  the  board  in  preparing  their 
report.  You  will  therefore  see  General  Bernard,  who  has  the  neces- 
sary instructions  in  this  matter,  and  make  arrangements  with  him 
for  the  immediate  commencement  of  the  report,  which  it  is  desirable 
to  have  at  an  early  date. 

Respectfully,  sir,  your  obedient  servant, 

C.  GRATIOT, 

Brigadier  Oeneral. 

To  Lieut.  Col.  James  Kearney, 

Topographical  Engineer y  Washington^  D.  O, 


Lieutenant  Colond  Kearney's  Claims. 

The  act  of  Congress  of  April  30,  1824,  chap.  46,  authorizes  the 
Executive  to  cause  to  be  procured  the  necessary  surveys,  plans,  and 
estimates  upon  the  subject  of  roads  and  canals  of  national  importance 
in  a  commercial  or  military  point  of  view,  or  for  the  transportation  of 
the  public  mail.  The  surveys,  plans,  and  estimates  for  each,  to  be 
laid  before  Congress.  Succeeding  acts  provide  annually,  I  think,  for 
the  same  object  up  to  1838. 

The  message  of  the  President  of  the  United  States,  18th  Congress,  2d 
session,  document  32,  February  18,  1825,  transmits  to  the  Senate 
the  proceedings  of  the  Executive  under  this  act.  It  contains,  amongst 
other  matter,  a  letter  from  the  chief  engineer,  written  by  direction  of 
the  Secretary  of  War,  May  31,  1824,  notifying  General  Bernard, 
Lieutenant  Colonel  Totten,  and  Mr.  John  L.  Sullivan  of  their  ap- 
pointment as  a  board  of  internal  improvement,  to  superintend  the 
execution  of  the  act  in  question.  Also,  submitting  to  the  board  the 
special  duty  of  ascertaining  the  practicability  of  a  communication  be- 
tween the  Ohio  river  and  Lake  Erie.  The  message  contains  also  the 
the  report  of  General  Bernard  and  Colonel  Totten,  respecting  the 
first  season's  operations  of  the  board,  with  a  separate  report  of  Mr. 
Sullivan,  who  resigned  his  membership  on  the  19th  March,  1825. 

On  the  28th  February  of  the  seme  year,  Colonel  Totten  at  his'  own 
request  was  relieved  from  duty  during  the  absence  of  the  board  on  a 
reconnoissance  of  the  route  of  a  road  between  the  city  of  Washing- 
ton and  New  Orleans.  It  is  believed  that  the  colonel  had  served  up- 
on the  board  with  some  degree  of  reluctance,  because  the  duties  con- 
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nected  with  that  seryice  interfered  materially  with  his  duties  as  an 
engineer  of  fortifications,  and  with  those  pertaining  to  him  as  a  mem- 
ber of  the  hoard  of  fortifications.  Be  this  as  it  may,  my  impression 
is,  that  about  the  period  referred  to  the  colonel  ceased  to  take  part  in 
the  duties  of  the  board  of  internal  improvements.  But  Mr.  David 
Shriver,  of  Pennsylvania,  was  nominally  a  member  for  a  short  time, 
he  having  been  appointed  February  1,  1825,  and  his  letter  of  resig- 
nation being  dated  the  14th  October. 

Henceforth  until  Lieutenant  Colonel  Kearney's  appointment  as  a 
member,  (15th  January,  1830,)  General  Bernard  Ibund  himself  the 
sole  member  of  the  board,  discharging  singly  allitsfunctions.  Thegen- 
eral's  furlough  to  France,  (December  17^  1831,)  closed  his  connexion 
with  the  board  ;  his  signature  to  the  report  upon  the  Muscle  Shoals 
improvement  being,  I  think,  the  last  of  his  acts  as  a  member.  But 
the  general  having  resigned  his  commission  in  the  army  of  the  United 
States,  August  10,  1831,  Colonel  Gadsden,  of  South  Carolina,  was 
appointed  to  succeed  him  as  assistant  to  the  chief  engineer.  Whether 
Colonel  G.  ever  -had  business  connxeion  with  the  board  of  internal 
improvement  I  do  not  know.  I  am  pretty  confident,  however,  that 
he  had  not,  although  he  held  an  appointment  upon  it  until  No- 
vember 11,  1831.  The  office  of  assistant  to  the  chief  engineer  was 
abolished  by  law,  soon  after  General  Bernard's  return  to  France. 

The  business  of  the  board  soon  fell  into  the  hands  of  Lieutenant 
Colonels  Abert  and  Kearney,  topographical  engineers,  under  the 
provisions  of  the  engineer  regulations  of  June  10,  1830.  The  board 
ceased  to  exist,  as  I  presume,  in  1838,  an  appropriation  having  been 
made  in  that  year,  viz  :  July  11,  for  closing  accounts  under  the  act 
of  1824.  See  for  this  appropriation  the  Military  Academy  bill  lor 
that  year. 

Colonel  Kearney's  own  connexion  with  the  duties  of  the  board  be- 
gan March  8,  1825,  and  continued  thenceforth  until  his  report  of 
April  14,  1836,  upon  the  condition  of  the  works  projected  by  the 
board  and  partially  executed,  for  improving  the  navigation  of  the 
Tennessee  river  at  the  Muscle,  Beetree,  and  Colbert's  shoals,  if  not 
until  its  dissolution. 

The  duties  assigned  to  Colonel  Kearney,  even  beforfe  he  was  ordered 
to  the  Muscle  Shoals,  wer%  numerous,  extensive,  and  important  as 
appears  by  the  orders  and  letters  relating  to  them  in  the  Bureau  of 
Topographical  Engineers  or  in  the  hands  of  Mr.  Burgess.  The  field 
work  of  the  projects  contemplated  in  those  orders  and  letters  had  been 
completed,  and  he  was  occupied  in  this  city  with  the  office  duties 
proper  to  them,  and  especially  proper  to  the  project  of  a  canal,  by 
which  it  was  proposed  to  unite  the  Warren  summit  of  the  Ohio  State 
canal  with  the  line  he  had  traced  some  years  before  along  the  valley 
of  the  Shenango  river,  namely,  the  Mahoning  route,  when  he  was 
ordered  to  the  Tennessee  river  with  the  view  of  ascertaining  the  most 
judicious  plan  for  overcoming  the  obstructions  to  navigation  already 
referred  to.  A  copy  of  his  instructions  in  this  matter  is  in  Mr.  Bur- 
gess's hands. 

Accordingly,  Colonel  Kearney  undertook  this  in  addition  to  his 
other  duties,  and  having  completed  the  field  work  he  returned,  agree 
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ably  to  orders,  to  Washington^  to  prepare  his  reports,  &c.,  for  the 
use  of  the  board.  These  being  soon  ready,  he  reported  them  to  the 
chief  engineer,  from  whom  came  all  his  orders.  On  the  succeeding 
day,  January  15,  1830,  the  Secretary  of  War  directed  that  Colonel 
Kearney  should  be  associated  with  the  board  as  a  member,  in  pre- 
paring these  reports  upon  the  Muscle  Shoals  improvements.  They 
occupied  the  board  until  March  28,  1831,  when  the  President  of  the 
United  States  approved  them,  and  this  disposed  of  that  subject  for  the 
present. 

On  April  27,  1831,  Colonel  Kearney  was  directed  by  the  chief  engi- 
neer to  continue  the  preparation  of  the  maps  and  memoirs  relating  to 
the  surveys  which  had  been  made  under  his  direction  in  the  States  of 
Pennsylvania  and  Ohio.  These  surveys  are  enum^ated  in  the  letter 
of  June  4,  1828,  herewith;  they  were  amongst  those  that  were  com- 
mitted to  the  board  of  internal  improvement.  The  work  relating  to 
them  was  accordingly  resumed  at  once  and  continued  until  June  10, 
1831,  when  a  reorganization  of  the  board  was  effected,  so  that  the 
engineer  or  other  oflSicer,  civil  or  military^  who  had  conducted  the 
surveys  relative  to  any  project  committed  to  the  board,  should  be  con- 
sidered a  member  of  the  board  during  the  preparationof  the  report  on 
such  projected  work;  and  also,  amongst  others  enumerated  in  the  order, 
the  topographical  engineer,  in  charge  of  the  topographical  bureau. 

By  virtue  of  this  regulation,  Lieutenant  Colonels  Abert  and  Kear* 
ney,  topographical  engineers,  became  members  of  the  board,  and,  for 
example,  acted  as  such  in  revising  the  plans  for  the  improvement  of 
the  Tennessee  river,  as  may  be  seen  by  their  report  of  November  4, 
1831.  A  revision  made  in  conformity  with  an  act  of  the  previous  ses- 
sion of  Congress.  This  was  the  final  action  of  the  board,  I  believe, 
upon  the  subject  of  the  Muscle  Shoals  and  other  improvements  of  the 
Tennessee  river  until  1835  and  1836.  Colonel  Kearney,  by  order  of 
the  War  Department,  inspected  that  work — the  same  having  been 
partly  executed  according  to  the  revised  plans  of  the  board — accord- 
ing to  his  report  of  April  14,  of  the  latter  year. 

In  1838,  I  believe,  the  board  ceased  to  exist.  An  appropriation 
had  been  inserted  in  the  Military  Academy  bill  of  the  previous  session 
of  Congress  to  pay  arrearages  arising  under  the  act  of  April  30, 1824. 
The  furniture  of  the  office  of  the  board  was  therefore  sold,  and  the 
office  vacated  on  September  30  of  that  year? 

In  the  message  of  the  President  of  the  United  States,  already  re- 
ferred to,  (18th  Cong.,  2d  sees..  Doc.  32,)  transmitting  to  the  Senate 
the  first  report  of  the  board,  is  a  letter  from  the  chief  engineer,  Gen- 
eral Macomb.  This  letter  may  be  received  as  the  organic  law  of  the 
board,  fixing  the  compensation  of  its  members,  its  rules  of  proceeding, 
&c.,  and  rei'erring  these  matters  to  the  rules  respecting  the  board 
of  fortifications,  of  which  General  Bernard  and  Colonel  Totten  were 
then,  and  had  been  for  several  years,  members.  It  is  under  the  au- 
thority of  this  letter,  and  of  the  annual  estimate  of  the  expenses  of 
the  board,  to  be  found  in  the  same  document,  that  I  claim  compensa- 
tion while  acting  as  a  member  of  the  board  of  internal  improvements. 
The  letter  in  question  would  seem  to  leave  no  doubt  that  the  members 
of  the  board  were,  as  such,  entitled  to  certain  allowances  to  which  the 
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members  of  the  board  of  fortifiqatioas  bad  been  entitled.  Bat  the 
docnment  I  am  referring  to^  contains  all  the  evidence  I  have  on  that 
point  except  an  account  of  Major  DeBussy,  for  services  as  temporary 
member  of  the  board  of  fortifications,  in  May  and  June,  1821.  (See 
Doc.  18,  28th  Cong,  let  seas.  H.  B.,  War  J)ept.)  Also  the  allow- 
ance of  $250  granted  to  Major  Poussin  and  Lieutenant  Trimble,  not 
members,  while  employed  upon  a  reconnoissance  of  a  contemplated  road 
between  Washington  and  New  Orleans.  Messrs.  Poussin*  and  Trim- 
ble^ officers  of  the  army,  being  assistants  to  the  board,  occupied  with 
duty  committed  by  the  War  Department  to  the  board. 

It  may  be  remarked  that  this  is  not  the  only  case  in  which  Lieu- 
tenant Tiimble  received  enhanced  pay  for  his  services.  In  Doc.  No. 
18,  28th  Cong.,  1st  sess.  H.  B.,  War  Dept.,  page  64,  we  find  that 
Lieutenant  T.  drew  $1  50  per  diem,  between  the  2d  April  and  the 
11th  June,  (71  days,)  for  services  on  the  Baltimore  and  Ohio  railroad, 
Maryland^  the  work  of  a  private  company.  By  the  same  document 
we  find  that  several  other  officers  had  received- extra  pay  for  similar 
services. 

The  only  way  in  which  I  can  account  for  the  apparent  silence  of  the 
record  respecting  such  payments  to  members  of  the  board,  is  this,  viz : 
The  only  military  members  of  the  board  of  internal  improvements 
when  first  organized,  were  also  members  of  the  board  of  fortifications, 
and  for  that  reason  entitled  to  the  allowance  in  question,  could  not  appear 
as  recipients  of  the  same  from  the  appropriations  under  the  act  of  1824. 
But  it  is  possible  that  the  explanation  may  be  concealed  in  some  of 
the  secret  drawers  of  the  accounting  officers  of  the  government.  Cer- 
tain it  is,  that  I  have  often  heard  a  loose  though  indefinite  rumor  of 
the  members  of  the  board  being  entitled  to  an  allowance  of  some  sort,. 
say  |4  to  $4  50  per  day. 

J.K. 

OcroBKR  30,  1857. 


Board  of  Internal  Improvement. 

1.  May  31, 1824.  The  chief  engineer  to  Gkneral  Bernard,  Liutenant 
Colonel  Totten,  &c.,  constituting  them  a  board  under  the  act  of  April 
30,  1824,  for  internal  improvement. 

3  January  17,  1825.  The  chief  engineer  to  the  Secretary  of  War ; 
estimate  of  funds  required  for  the  service  of  the  board,  including  an 
allowance  of  $4}  per  day  extra  for  two  members  (2,097)  The  chif  ^* 
engineer,  General  Macomb,  by  direction  of  the  Secretary  of  War, 
says: 

May  31,  1824.  ^^  The  rules  and  regulations  established  in  the  pros- 
ecution of  the  survey  of  the  coast  will  apply  in  the  disbursement  of 
the  appropriations,  and  the  compensation  to  be  allowed  the  officers  of 
the  army  who  may  be  detailed  for  service  under  the  act.  The  board 
will  observe  the  same  rules  in  reporting,  from  time  to  time,  the  pro- 
gress made  in  the  execution  of  the  duties  assigned  to  them. 

The  phrase  '^  survey  of  the  coast"  in  the  chief  engineer's  letter  of 
May  31^  1824,  is  intended  to  refer  to  the  functions  of  the  board  of  for- 

Bep.  0.  0.  214 4 
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tificatioQs,  which  hoard  was  charged  at  the  time  with  the  servej  of 
the  coast  in  connexion  with  the  defence  of  the  seahoard,  for  which  it 
had  heen  drawing  the  requisite  plans  for  some  years  previous. 

J.  K. 
Octobbb  30,  1857. 


List i  in  part,  of  report  made  or  participated  in  by  Lieutenant  Col- 
onel Kearney,  upon  subjects  committed  to  the  board  of  internal  improve- 
ments under  the  provisions  of  the  act  of  1824, 

1.  April  8,  1830.  Beport  upon  the  improvement  of  the  navigation 
of  Colbert's  shoals.  (See  vol.  59  "Roads  and  Canals,"  Doc.  167, 29th 
Cong.,  Ist  sess.,  in  the  Bureau  of  Topographical  Engineers.  Plans  and 
estimates.) 

2.  March  28,  1831.  Beport  to  the  chief  engineer,  concerning  the 
improvement  of  the  navigation  of  the  Tennessee,  with  plans  and  es- 
timates. (See  vol.  59,  "Boads  and  Canals/'  Doc.  167,  29th  Cong. 
1st  session.) 

3.  March  31,  1831.  Second  report  upon  the  improvement  of  the 
Muscle  shoals,  with  plans  and  estimates. 

4.  May  4,  1832.  Survey  of  the  route  of  a  canal  from  the  Ohio  river 
to  Lake  Erie,  in  182),  and  1826.  Descriptive  memoir,  &c,  (See 
*^Boadsand  Canals,"  vol.  27,  in  the  Bureau  of  Topographical  En- 
gineeers,  22d  Cong.,  Ist  sess.  H.  B.,  War  Dept.  No.  239.)  Also 
drawings  of  the  same  in  the  topographical  bureau. 

5.  May  12,  1832.  Survey  of  the  route  of  a  canal  by  the  valleys  of 
Oonneaut  and  Elk  creeks  to  the  harbor  of  Erie,  Pennsylvania,  called 
for  by  resolutions  of  the  House  of  Bepresentatives,  January  26,  1830, 
January  6,  1832,  and  February  23,  1832. 

6.  May  14,  1832.  Beconnoissance  of  a  road  from  Uniontown,  Penn- 
sylvania,  to  Pittsburg,  Pennsylvania. 

7.  April  17,  1834,  Beport  upon  the  plan  of  a  harbor  at  the  mouth 
of  Elk  creek.  Lake  Erie,  with  an  estimate  of  the  cost  of  constructing 
the  same.  (23d  Cong.  1st  sess.  H.  B.,  War  Dept.,  Doc.  354,  "  Beads 
and  Canals,"  vol.  16.)    Surveyed  in  1825. 

8.  October  14,  1834.  Descriptive  memoir,  plans,  and  estimates  of 
the  cost  of  a  canal  from  the  Akron  summit  of  the  Ohio  State  canal  ma 
the  valley  of  the  Mahoning  to  Big  Beaver  creek,  Pennsylvania.  (See  23d 
Cong.,  2d  sess.  H.  B.  War  Dept.,  Doc.  65,  ^*Boads  and  Canals,"  vol.  27.) 

9.  April  14,  1836.  Ijieutenant  Colonel  Kearney's  report  of  inspec- 
tion of  the  Muscle  shoals  improvemant,  under  orders  of  May  23,  1835, 
the  day  on  which  he  undertook  the  direction  of  the  Eastern  Shore  rail- 
road, under  orders  of  April  9,  of  the  same  year. 

The  last  act  of  Lieutenant  Colonel  K.  in  connxtion  with  the  board 
of  internal  improvement,  was  this  report  of  April  14,  but  a  general 
order  of  the  year  1835,  is  said  to  have  withdrawn  all  extras  from 
officers  of  the  army,  and  from  him  amongst  the  rest.  If  so,  then  the 
date  of  that  order  necessarily  limits  his  claim,  which  must  terminate 
with  the  date  of  the  order  in  question. 

J,K. 
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• 

The  preceding  list  is  very  far  from  comptising  all  the  daties  executed 
or  reports  made-,  by  Lieutenant  Colonel  Kearney,  under  orders,  be- 
tween the  date  of  his  first  connxtion  with  the  board  of  internal  im- 
provement^ March  8,  1826,  and  the  date  of  the  organization  of  his 
corps,  viz :  the  time  of  his  promotion. 

J.  K. 


Washington,  October  30, 1857. 

Dbar  Sir  :  I  find  the  following  memorandum  amongst  my  papers. 
Will  it  be  of  any  use  to  you  ? 

J.K. 

October  30,  1857. 

Double  rations  while  employed  on  the  Eastern  Shore  railroad.  The 
Aauditor,  I  think,  objects  to  this,  that  the  charge  requires  the  sanction 
of  the  Secretary  of  War,  according  to  the  regulations  of  1836,  the 
service  charged  having  occurred  in  that  year. 

The  regulations  referred  to,  are  presumed  to  be  those  of  December 
31,  1836,  which,  though  printed  that  year,  were  not  promulgated 
until  1837.  The  sncceeding  edition  of  the  regulations  1841,  dispenses 
with  the  Secretary's  sanction,  and  so  do  all  other  editions  of  the  book. 
But,  Colonel  Kearney  was  ordered  upon  the  service  in  question  on  the 
9th  of  April,  1836^  and  on  the  14th  he  took  charge  of  the  work;  that 
is  eight  to  nine  months  prior  to  the  date  of  the  regulations  to  which 
the  Auditor  refers.  We  do  not  admit  that  the  regulation  of  1836,  so 
called,  affects  our  case,  and  for  that  reason  have  recourse  to  the  regu- 
lation of  Mr.  Bobb,  of  September  1,  1832,  which  is  the  next  preced- 
ing rule,  and  this  I  presume  to  be  the  opinion  of  the  paymaster  gene- 
ra^ in  whose  office  tne  first  statement  of  our  double  ration  voucher 
was  drawn  up.  Should  our  claim  for  brevet  pay  be  allowed  by  the 
court,  our  claim  for  extra  rations  will  of  course  receive  an  increase 
corresponding  with  our  increased  rank. 

J.K. 

R.  BuROESS,  Esq. 


Begtdation. 

Department  of  War,  September  7,  1832. 

Each  officer  of  the  corps  of  topographical  engineers,  charged  with 
the  construction  of  any  work,  or  having  a  separate  command,  shall 
hereafter  be  entitled  to  receive  double  rations,  in  the  same  manner  as 
18  allowed  to  officers  of  other  arms  of  service^  commanding  separate 
forts  or  arsenals. 

JOHN  BOBB, 
Acting  Secretary  of  War. 
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I  think  that  in  your  argument  you  make  the  point  that  pviblAcaium 
is  necessary  to  give  validity  to  a  regulation  or  general  order.  To  the 
same  effect  are  ^^  General  orders  No.  1/'  dated  ^'  Headquarters  of  the 
army,  Adjutant  General's  Office,  Washington,  January  6,  1853,"  a 
printed  copy  of  which  is  herewith.  In  this  order  we  find  the  follow- 
ing passage  :  ^^  As  it  appears,  however,  that  no  pMxoation  waa  made 
of  me  rule  established  by  tha^  decision^  and  as  some  question  has  arisen 
in  regard  to  the  existing  rule  in  the  matter,  the  department  has 
thought  proper  to  give  notice  of  it  in  (General  Orders,  as  follows,"  &c.: 

J.K, 

OotobbbSI,  1857. 

[General  Orders,  No.  1.] 

Headquarters  of  the  Armt, 
Adj't.  Gen's.  Office^  Washingtonj  Jan.  6,  1853. 

The  order  of  the  War  Department,  in  January,  1839,  in  relation 
to  the  allowances  of  the  officers  attending  the  court  of  inquiry  sitting 
at  St.  Louis,  is  considered  as  settling  the  principle  and  rule  applicable 
to  all  such  cases  ;  and  upon  a  careful  review  of  the  law  and  reason  of 
that  decision,  the  department  still  considers  that  the  order  then  madn 
was  correct.  As  it  appears,  however,  that  no  publication  was  made  of 
the  rule  established  by  that  decision,  and  as  some  question  has  arisen 
in  regard  to  the  existing  rule  in  the  matter,  the  department  has 
thought  proper  to  give  notice  of  it  in  "  General  Orders"  as  follows  : 

1.  An  officer  attending  a  court  martial  and  receiving  the  per  diem 
compensation  provided  by  law,  is  not  thereby  deprived  of  his  quarters 
or  the  commutation  allowance  therefor  at  his  permanent  station  pro- 
vided by  the  976th  and  982d  paragraphs,  General  Regulations,  edition  of 
1841,  and  when  such  officer  has  no  permanent  station  where  he  re- 
ceives such  allowances,  he  is  entitled  to  receive  them  at  the  place  where 

he  court  ifiartial  is  held. 

2.  An  officer  not  on  duty  otherwise  than  as  attending  a  court  mar* 
tial,  is  not  on  duty  there  within  the  meaning  of  the  986th  paragraph,  of 
the  regulations  above  cited^  so  as  to  deprive  him  of  the  per  diem  re* 
ferred  to  in  that  article. 

Published  to  the  urmy  by  command  of  Major  General  Scott : 

8.  COOPER,  Adjutant  General. 

[General  Orders,  No.  19.] 

Yy^  Aft  Oepartmbnt 
Adft  Gen's  Office,  Washington,  liov.  12, 1855. 

The  following  opinion  of  the  Attorney  General  of  the  United  States, 
in  relation  to  the  competency  of  a  general  court  martial  to  reconsider 
its  proceedings  with  a  less  number  of  members  present  than  originally 
constituted  the  court,  is  published  for  the  information  and  guidance  of 
all  concerned : 

Attornet  General's  Office,  July  12,  1865. 

Sir  :  You  referred  to  me  on  the  19th  of  October  last  the  proceed- 
ings of  a  general  court  martial^  held  at  West  Point,  in  the  case  of 
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cadets  Lee  and  Craig,  snggeeting  inquiry  as  to  a  specific  point  of  law 
in  the  proceedings,  and  anything  else  material  which  the  record  may 
present  for  consideration. 

I  have  to  apologize  to  you  formally,  as  I  have  already  done  infor- 
mally in  conversation,  for  having  inadvertently  allowed  this  case  to 
lose  its  proper  place  in  my  attention,  and  thus  to  have  remained  with- 
out disposition  ;  and  I  now  proceed  tosuhmit,  in  this  communication, 
the  views  which  occur  to  me  on  the  specific  question  indicated^  which 
is  this : 

The  court  having  passed  sentence,  and  adjourned  without  day,  was 
reconvened  hy  the  department  to  reconsider  their  decision:  When  the 
court  reassemhled,  two  of  the  members  originally,  present,  were  ab- 
sent for  cause  not  known  to  the  court  or  the  department.  In  such 
case  are  the  members  present  competent  to  revise  and  change  the  for- 
mer decision  of  the  court  ? 

I  assume  that  the  cadets  of  the  Military  Academy,  as  explained 
in  my  communication  to  you  of  the  11th  instant,  are  subject  to 
the  rules  and  articles  of  war,  and  of  course  to  trial  by  court  martial. 

I  shall  assume,  also,  that,  no  question  being  stated,  none  exists  here, 
as  to  the  legality  of  the  order  of  the  department  reassembling  the 
court  and  requiring  it  to  revise  its  original  sentence.  The  case  finds 
that  the  court  had  been  adjourned  without  day.  But  that,  it  is  pre« 
sumed,  was  in  this  cape  the  act  of  the  court  only,  which  held  no  law- 
ful power  to  terminate  its  own  existence,  and  which  adjourned  with- 
out day  to  await  the  action  of  the  department.  If  there  had  been 
some  order  of  the  Secretary  of  War,  in  whatever  form  of  words,  to 
operate  as  a  dissolution  of  the  court,  then  it  would  be  necessary  to  say 
that  it  could  not  be  convened  anew  as  the  same  courts  and  of  course 
could  not  take  up  the  proceedings  for  reconsideration.  (See  Opinion 
of  October  27,  1853,  MS.)  But  the  present  appears  to  have  been  the 
case  of  a  court  not  then  dissolved  by  the  appointing  power,  and  of 
coarse  subject  to  be  reassembled  for  revising  its  record,  as  it  was,  by 
the  order  of  the  department. 

The  case  presents,  therefore,  the  single  question,  whether,  when  the 
court  reassembled  lawfully,  two  of  its  members  being  absent  for  what- 
ever cause,  but  a  legal  quorum  of  the  court  appearing,  it  was  compe- 
tent to  go  on  as  the  same  court  which  had  passed  the  original  sen- 
tence, and  to  revise  or  modify  it  on  a  reconsiaeration  of  the  record. 

I  had  occasion  not  lon^  since  to  examine  the  question,  whether  a 
court  martial,  which,  havmg  commenced  a  trial,  proceeded  in  the  ab- 
sence of  one  of  the  originally  present  members,  and,  perhaps  unlaw- 
fully, excluded  such  member  from  resuming  his  seat,  could  pronounoe 
a  valid  sentence ;  and  my  opinion  was,  that  the  absence  of  such  mem- 
ber, however  caused,  with  a  quorum  remaining,  could  not  afiect  the 
legality  of  the  proceedings  of  the  court.  (Opinion  of  April  11, 1865, 
MS.) 

I  think  it  makes  no  difierence  whether  the  absence  of  a  member  or 
members  happens  pending  the  original  proceedings,  or  on  the  meetine 
for  revision.  In  either  contingency,  it  is  one  and  the  same  court,  with 
unbroken  continuity  of  existence,  and  unimpaired  capacity  on  the 
same  subject  matter. 
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The  64tli  of  the  articles  of  war  provides  as  follows : 

<<  General  conrt  martials  may  consist  of  any  number  of  commis- 
sioned officers  from  five  to  thirteen,  inclusively  ;  but  they  shall  not 
consist  of  less  than  thirteen  where  that  number  can  be  convened  with- 
out manifest  injury  to  the  service." 

This  law  makes  provisions  as  to  the  number  of  officers  to  be  ordered 
on  a  general  court  martial,  but  none  as  to  the  number  who  must  ac- 
tually attend  and  participate  in  its  proceedings  beyond  a  fixed  maxi- 
mum. No  law  or  regulation,  which  has  come  under  my  notice,  re- 
quires all  the  members  of  the  court  who  participated  in  the  original 
proceedings,  to  continue  present  until  the  time  of  their  conclusion. 
Objections  to  competency  may  diminish  the  original  number.  So  may 
sickness,  death,  or  the  same  exigencies  of  the  service, which  authorize 
the  original  appointment  of  a  number  less  than  thirteen.  Still  it  is  a 
lawful  court. 

It  must  be  conceded,  that  of  the  thirteen  offieers  who  it  appears 
were  in  the  first  instance  ordered  on  the  court,  and  of  the  twelve  who 
heard  the  case  in  the  first  instance,  the  ten  who  reassembled  would 
have  been  competent  to  try  the  case  when  originally  submitted.  If 
so,  there  is  no  good  reason  why  they  should  not  be  competent  to  re- 
consider and  revise  the  original  decision. 

This  rule  obtains  in  all  civil  courts,  constituted  of  a  plurality  of 
members,  where  a  member  dies  or  absents  himself,  or  a  new  member 
is  introduced,  without  interrupting  the  continuity  of  the  jurisdietiou, 
or  detracting  from  the  legality  of  its  final  action.  There  is  nothing 
in  the  nature  of  things  to  forbid  the  application  of  the  rule  to  mili- 
tary courts. 

I  am  aware  that  courts  martial  have  many  points  of  analogy  with 
juries;  the  appointing  power  have  something  of  the  same  relation  to 
the  former  that  the  judge  at  nmpriiLs  has  to  the  latter;  inasmuch  as 
the  court  martial^  like  the  jury,  nnds  a  fact  and  pronounces  sentence 
thereon,  which  has  to  undergo  the  legal  supervision  of  a  superior  au- 
thority. I  have  seen  questions  where  it  was  convenient  to  reason  from 
this  analogy.  It  is  analogy  only,  however,  and  leaves  unchanged  the 
substantial  nature  of  things. 

But  reasoning  from  this  analogy  in  the  present  case  would  not 
weaken  the  grounds  of  my  conclusion.  It  is  no  inherent  necessity 
which  forbids  a  jury  to  undergo  personal  change  in  the  course  of  a 
trial,  or  which  requires  it  to  consist  of  twelve  men,  or  which  makes 
unanimity  essential  to  a  verdict.  All  these  are  matters  of  positive 
law  in  the  given  case,  and  nothing  more.  It  is  arbitrary  discretion  in 
the  law-maker  which  makes  all  these  things  essential  to  the  legal 
action  of  a  jury.  Nay,  the  progress  of  improvement  in  jurisprudence 
has  already  given  fiexibility  in  these  respects  to  the  constitution  of 
juries.  Besides  which,  it  is  only  the  traverse  jury  to  which  those  arbi- 
trary provisions  of  positive  law  ever  attach.  The  grand  jury,  which 
is  just  as  near  analogy  for  court  martial  as  the  traverse  jury,  has 
always  consisted  of  members  changeable  in  numbers  and  personality 
within  certain  limits,  acting  only  by  a  quorum  vote,  without  necessary 
unanimity. 

Precedents  are  not  wanting  to  show  that  a  court  martial,  thus  re* 
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assembled,  can  lawftilly  proceed  notwithstanding  the  absence  of  mem- 
bers, provided  that  the  number  continuing  present  be  not  less  than 
what  IS  required  for  the  court  by  the  articles  of  war. 

There  is  one  case  reported,  which  illustrates  the  point  in  its  differ- 
ent aspects,  (James'  Collection,  page  762.) 

I  am  of  opinion^  therefore,  that  the  absence  of  the  two  members  at 
the  reassembling  of  the  court,  did  not  impair  its  jurisdiction,  or  other- 
wise injuriously  affect  the  legality  of  its  action :  and  that  it  still 
remained  the  same  continuous  and  competent  court  as  when  it  first  as- 
sembled under  the  orders  of  the  department. 

I  have  the  honor  to  be,  very  respectfully, 

C.  GUSHING. 
Hon.  Jeffbrson  Davis, 

Secretary  of  War. 

By  order  of  the  Secretary  of  War : 

8.  COOPER, 
Adjutant  General. 

I  think  I  have  been  before  now  able  to  put  into  Mr.  Burges's  hands 
every  copy  of  the  General  Army  Begulations,  issued  or  reissued  since  the 
act  of  1813,  organizing  the  general  staff,  and  they  all  show  the  author- 
ity on  which  they  were  founded,  namely,  the  express  authority  of  law 
or  of  the  President  of  the  United  States.  The  only  exception  that 
seemed  somewhat  questionable  to  me,  was  the  Engineer  Begulations  of 
1840,  the  doubt  resting  on  the  question,  by  whom  were  they  approved  f 
I  am  told,  however,  that  the  Engineer  Begulations  of  1840,  were  taken 
from  the  General  Army  Begulations  of  1826,  wholly  or  in  part ;  and 
they  rest,  therefore,  on  the  same  authority  as  the  Begulations  of  1826. 
Mr.  Burgess  has  in  his  hands  both  of  them,  and  can  compare  them^ 
and  then  the  investigation  of  that  question  will  be  complete. 

The  Ordnance  Begulations  of  have  the  express  warrant 

of  law.  J.  K. 

The  nature  and  extent  of  General  McComb's  command,  taking  into 
view  the  Military  Academy  at  West  Point,  and  the  topograpical 
engineers,  which  are  attached  to  his  command,  as  chief  of  the  corps 
of  engineers,  his  brevet  pay  appears  to  be  clearly  within  the  mean- 
ing of  the  laws  applicable  to  the  case.  The  allowance  of  the  pay 
of  a  brigadier  general  to  the  assistant  engineer.  General  Bernard,  is 
an  additional  reason  in  favor  of  the  allowance. 

JAMES  MONBOE. 

June  12, 1822. 

The  brevet  pay  aud  emoluments  of  brigadier  will  ommence  from 
the  time  that  he  was  arranged  to  his  present  command. 

J.  M. 

Paymaster  Andrews,  2d  quarter,  1822,  Voucher  38.  Settled  August, 
1826. 

The  above  copy  was  compared  with  the  original  in  the  possession 
of  Paymaster  T.  P.  Andrews. 
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GIBCULAB. 


BuBBAU  OF  Topographical  Enoikbbbs, 

January  3,  1842. 

SiE :  The  following  decision  of  the  Secretary  of  War,   officiallj 
commuuicated  by  the  Adjutant  General  in  his  letter  of  the  3d  inst., 
is  transmitted  for  your  information  and  goyerument. 
Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Colond  Corps  lopograhpical  Engineers. 
Lieut.  Col.  Eearnbt, 

Corps  of  Topographical  Engineers. 

^KBi  Department,  Deoember  30,  1841. 

I  have  considered  carefully  the  communications  of  the  colonel  of 
topographical  engineers,  and  of  the  colonel  of  the  engineer  corps, 
upon  the  subject  of  the  appropriate  duties  of  those  corps  respectively, 
and  have   ome  to  the  following  conclusions : 

I.  BothcorpsareundoubtedlymtZt^ary  in  the  strictest  sense  ;  the  offi- 
cers of  each  have  military  rank^  and^re  subject  to  the  Articles  of  War. 
Certain  duties,  which  fall  under  the  denomination  of  ''civil  engineer- 
ing," such  as  the  improvement  of  roads,  harbors,  and  rivers,  are 
more  appropriate  to  the  topographical  corps,  while  other  duties, 
relating  to  fortifications,  &c.,  more  properly  belong  to  the  corps  of 
engineers.  While  this  general  rule  of  distribution  of  service  is 
recognized,  the  department  reserves  to  itself  the  employment  of  the 
officers  of  either  corps  in  duties  not  within  the  rule,  whenever  circum- 
stances shall  require  it. 

II.  I  think  the  range  of  duties  of  each  corps,  and  the  boundary 
between  them,  is  as  well  expressed  by  the  existing  regulations  (No.  858 
and  No.  878)  as  they  could  be  by  any  language  that  I  could  employ, 
excepting  an  apparent  discrepancy  between  the  expression,  in  No. 
858,  ''surveying  for  military  purposes,"  and  the  language  of  No. 
878,  which  assigns  to  the  topographical  corps  the  duty  of  "surveys 
for  the  defence  of  the  frontier."  By  inserting  in  this  regulation  the 
word  "preliminary "  before  "surveys,"  the  whole  difficulty  will  beobvi- 
ated,  and  the  object  of  the  organization  of  the  two  corps  will  be  effected. 
These  preliminary  surveys,  with  a  view  to  determine  on  the  advan- 
tages of  any  particular  work,  seem  very  appropriate  to  the  topograph- 
ical corps,  while  a  more  minute  examination  and  survey,  to  determine 
the  exact  position  of  the  proposed  work,  in  reference  to  its  construc- 
tion, would  fall  within  the  duties  of  the  other  corps.  Such  alteration 
is  hereinafter  mctde  accordingly. 

III.  In  reference  to  the  works  for  the  improvement  of  rivers  and 
harbors,  mentioned  in  Colonel  Totten's  letter  of  February  25,  1841, 
to  Mr.  Poinsett,  after  a  careful  examination  of  the  different  laws 
referred  to,  I  cannot  find  in  them  any  thing  which  prescribes  the  par- 
ticular corps  of  engineers  by  which  the  works  are  to  be  performed, 
excepting,  perhaps,  the  improvement  of  the  Cumberland  road  ; 
although  I  doubt  even  as  to  that.    Considering  all  the  others  within 
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the  discretionary  power  of  the  President,  and  believing  that  the  pecu- 
liar reasons,  if  any,  for  continuing  them  in  charge  of  the  engineer 
corps  have  ceased,  and  that  this  corps  has  now,  or  will  soon  have, 
ftill  employment  within  the  rule  above  mentioned,  I  think  it  advisa- 
ble that  the  following  works  should  be  transferred  to  the  charge  of 
the  oflScers  of  the  topographical  corps  ;  and  such  transfer  is  directed 
accordingly,  viz : 

1.  Ohio  and  Mississippi  rivers  between  Pittsburg  and  New  Orleans. 

2.  Arkansas  river. 

2.  Upper  Mississippi,  from  St.  Louis,  in  Missouri,  to  Galena,  in 
Illinois. 

4.  Missouri  river. 

5.  Improvemont  of  Mississippi  river  at  St.  Louis,  (St.  Louis  Har- 
bor.) 

6.  Ohio  river,  above  the  Falls. 

7.  Light-house  on  Flynn's  Knoll. 

8.  Improvement  of  the  Bed  river,  and  Hudson  river. 

Begnlation  No.  878,  in  article  75,  is  hereby  amended^  by  inserting 
the  word  * 'preliminary"  before  the  word  '^surveys,"  in  the  first  line, 
so  that  it  will  read — *'The  duties  of  the  corps  will  consist  in  prelimi- 
nary surveys  for  the  defence  of  the  frontiers,  inland,  and  Atlantic, 
and  of  positions  for  fortifications,"  &c. 

J.  C.  SPENCER. 


IN  THE  COURT  OF  CLAIMS. 

No.  602.— Triam  No.  58. 
Jambs  Kearnet,  vs.  The  United  States. 

Sdlicitor*8  Brief. 

The  petitioner  is  an  officer  of  the  army,  a  lieutenant  colonel  in  the 
corps  of  topographical  engineers,  which  was  created  by  the  act  of 
July  5,  1838.  Previous  to  that  date  he  was  one  of  three  topographical 
officers  authorized  by  the  act  of  April  4,  1816. 

The  claim  consists  of  six  items — 

1st  Item.  Difference  between  tlie  pay  of  major  and  that  of  lieulenani 
colonel  from  April  29,  1826,  to  July  6,  1838. 

The  military  history  of  the  topographical  officers  will  be  found  in 
the  following  statutes : 

Sec.  1,  act  of  March  3,1813,  (2  Stat.,  819,)  creates  these  offices. 

Sec.  3,  same  act ;  fixes  rank  and  pay. 
^  Sec.  1,  act  of  March  3,  1815,  (3  Stat.,  224,)  abolishes  them. 

Sec.  1,  act  of  April  24,  1816,  (3  Stat.,  297,)  re-establishes  them. 

Sec.  9,  same  act,  fixes  pay  and  rank. 

Sec.  3,  act  of  March  2,  1821,  (3  Stat.,  615,)  retains  them. 

Sec.  3,  act  of  July  5, 1838,  (5  Stat.,  256,)  organizes  them  into  a 
corps. 

The  petitioner  was  appointed  in  1816,  under  the  act  of  that  year, 
with  the  brevet  rank  of  major,  and  having  served  ten  years,  was,  under 
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section  four  of  the  act  of  Jaly  6,  1812,  promoted  in  1826  to  be  lieu- 
tenant colonel  by  brevet ;  on  that  day  of  July,  1838,  he  was  made 
lieutenant  colonel  in  the  new  corps. 

The  act  of  1816,  by  reference  to  the  act  of  1813,  gives  topograph- 
ical engineers  the  pay  of  major  of  cavalry.  Such  was  the  pay  drawn 
by  the  petitioner  as  topographical  engineer  before  his  promotion  to  be 
lieutenant  colonel  by  brevet^  and  he  continued  to  draw  the  same  after- 
wards and  until  he  was  made  a  full  lieutenant  colonel  in  the  corps. 

The  act  of  April  16,  1818,  (3  Stat.,  427,)  allows  to  brevet  officers 
the  pay  and  emoluments  of  their  brevet  rank,  when  on  duty  and 
having  a  command  according  to  their  brevet  rank,  and  at  no  other 
time,  and  the  present  claim  must  be  founded  on  the  allegation  he 
was  on  duty  and  had  a  command  according  to  the  rank  of  lieutenant 
colonel. 

What  are  commands  according  to  the  various  grades  of  rank  in  the 
army  are  not  defined  by  law,  but  are  defined  by  regulations.  These 
regulations  are  not  set  forth  by  the  petition.  I  refer  to  my  brief  on 
Bnfus  L.  Baker's  case  for  these  regulations,  and  for  reasons  to  show 
why  neither  the  law  nor  the  regulations  embrace  officers  doing  such 
duty  as  the  petitioner  performed.  What  duty  he  performed  is  shown 
by  colonel  Abert's  letter  of  June  11,  1851. 

2d  Item.  Double  rations  from  April  15,  1836,  to  March  31,  1837. 
This  claim  in  the  petition  is  for  a  longer  period,  but  on  trial  is  reduced 
to  the  period  just  stated. 

It  is  founded  on  a  regulation  of  September  1,  1832,  which  allows 
double  rations  to  officers  in  charge  of  the  construction  of  any  work  or 
having  a  separate  command. 

During  the  period  charged  for,  the  petitioner  was  employed  in 
making  a  survey  for  a  railroad  on  the  Eastern  Shore  of  Maryland. 

He  was  not  engaged  on  construction,  nor  had  he  a  command.  Com- 
mand is  a  military  term,  and  does  not  apply  to  the  species  of  control 
exercised  by  a  railroad  engineer  over  his  employees.  The  use  of  the 
term  in  the  regulation  confines  that  branch  of  it  to  military  employ- 
ments. 

This  regulation  was  repealed  by  the  general  regulations  of  the  same 
year,  cited  for  petitioner,  which  confines  the  allowance  to  officers  on 
military  works,  &c. 

The  railroad  company  were  to  pay  all  expenses.  Such  was  the  reg- 
ulation adopted  by  President  Jackson  as  a  condition  on  which  such  com- 
panies should  have  the  services  of  military  officers,  and  so  it  is  stated 
in  the  letter  of  the  department  to  the  petitioner  assigning  him  to  this 
duty.  Any  increase  of  an  officer's  allowances  by  reason  of  his  being 
on  this  work  would  be  an  expense  incident  to  the  work,  which  the 
company  should  have  paid,  and 'must  be  presumed  to  have  paid  in 
accordance  with  their  agreement. 

Turnbull's  case,  cited  for  petitioner,  is  no  precedent  for  the  allow- 
ance of  this  claim.  Many  circumstances  are  recited  in  the  decision  of 
Mr.  Poinsett  allowing  that  claim  which  do  not  exist  in  this.  The 
work  was  in  this  District,  over  which  Congress  has  exclusive  jurisdic- 
tion^ and  the  government  had  such  interest  in  the  work  as  to  have 
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made  large  grants  of  money  to  carry  it  on  ;  moreover  the  work  was 
technically  a  ' 'construction"  within  the  terms  of  the  regulation. 

No  single  case  decided  hy  a  department  can  be  properly  considered 
as  a  precedent  for  the  allowance  of  a  claim  by  this  court.  The  only 
weight  a  case  so  cited  could  have,  is  as  showing  the  construction  placed 
by  the  proper  officers  on  the  statute  or  regulation,  but  no  single  case 
can  answer  this  purpose.  If  all  decisions  of  the  Executive  were  acces- 
sible, as  are  the  opinions  of  courts  of  law,  we  might  then  allow  cases 
cited  the  same  weight ;  but  such  is  not  the  case,  and  the  decisions  of 
Mr.  Poinsett,  in  Turnbuirs  case  and  other  cases  cited  from  Beport 
263,  should,  from  the  circumstances  under  which  that  report  was 
made,  be  entitled  to  no  weight  whatever.  Mr.  Poinsett  was  an  officer 
of  extremely  liberal  views.  The  administration  under  which  he  held 
the  post  of  Secretery  of  War  had  been  denounced  throughout  the 
country,  especially  for  extravagant  and  lavish  expenditure  of  public 
money.  The  opposite  party  came  into  power  ;  committees  were  raised 
in  Congress  to  seek  out  the  errors  and  abuses  of  the  late  administra- 
tion, and  these  allowances  by  Mr.  Poinsett  were  drawn  forth  and  pub- 
lished by  one  of  these  committees  in  the  report  which  the  counsel  for 
the  petitioner  cites  here. 

The  authority  of  the  department  to  allow  double  rations  is  derived 
from  the  fifth  section  of  the  act  of  March  16,  1802,  (2  Stat.,  132.) 
That  act  contemplates  only  commanders  of  separate  posts,  and  it  is 
proper  in  construing  the  regulation  to  bear  the  statute  in  view. 

3d  Item.  AUowance  for  forage  undrawn  from  May  1,  1816,  to  June 
30,  1820,  viz  :  for  four  horses  May  1,  1816,  to  July  31,  1819,  and  two 
horses  Aug.  1,  1819,  to  June  30,  1820. 

This  claim  is  founded  on  the  act  of  April  24, 1816,  Sec.  12,  (3  Stat. 
297,)  which  allows  officers  entitled  to  forage  a  commutation  of  $8 
per  month  for  each  horse  not  exceeding  the  number  authorized  by 
existing  regulations,  ^'  provided  that  neither  forage  nor  money  shall 
be  drawn  by  officers  but  for  horses  actually  kept  by  them  in  service.'' 

The  petitioner  has  not  shown  what  number  of  horses  the  then  ''ex- 
isting regulations"  allowed.  The  act  of  1816^  sec.  9,  fixed  the  pay 
and  allowance  of  topographical  officers  by  reference  to  the  above  cited 
act  of  1813,  sec.  8,  which  gives  them  the  pay,  &c.,  of  majors  of  cavalry, 
and  this  seems  to  be  ascertained  by  the  act  of  April  12,  1808,  sec.  4, 
(2  Stat.  481,)  giving  majors  of  cavalry  forage  for  four  horses,  pro- 
vided those  officers  ''furnish  their  own  horses  and  accoutrements  and 
actually  keep  in  service  the  aforesaid  number  of  horses." 

The  petitioner  does  not  aver  that  he  kept  the  aforesaid  number  of 
horses  in  service,  nor  would  he  certify  that  he  did  so  when  on  his 
own  certificate  this  demand  would  have  been  paid.  On  the  coDtrary, 
he  has  in  efiect  admitted  that  he  did  not  keep  them,  and  in  the  fol- 
lowing manner.  The  officers  of  the  army  are  generally  furnished 
with  blanks  for  their  monthly  accounts  ;  in  these  blanks  are  printed 
every  item  that  can  come  into  an  officer's  account,  and  a  certificate  of 
all  the  facts  which  are  necessary  to  entitle  the  officer  to  draw  the 
several  allowances.  On' the  accounts  are  printed  an  item  for  forage 
for  a  blank  number  of  horses  and  a  certificate  that  the  officer  actually 
kept  in  service  the  number  of  horses  charged  for.    If  the  officer  is 
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not  entitled  to  any  sach  allowance,  he  leases  it  blank  or  strikes  it  out. 
The  petitioner,  in  filling  np  such  acconnts,  has  made  no  charge  for 
forage ;  but,  on  the  contrary,  has  in  some  instances  stricken  the  printed 
item  out  of  the  account.    See  Auditor's  letter  of  June  6,  1855. 

He  proves  now  that  two  horses  were  kept  at  his  residence  in  Wash- 
ington,  and  used  by  his  family,  his  brothers  and  sisters.  This  is 
clearly  no  proof  of  keeping  the  horses  in  service.  It  may  be,  and  it 
is  very  difficult  to  say  what  facts  would  constitute  a  keeping  of  horses 
in  service.  The  department  left  the  fact«  to  be  ascertained  by  the 
officer's  own  certificate  in  his  monthly  accounts.  That  the  officer  de- 
clined at  the  time  and  persistently  declined  for  more  than  thirty-five 
years  to  allege  the  facts  necessary  to  enable  him  to  draw  this  allow- 
ance, should  be  conclusive  against  him,  even  if  he  were  willing  now 
to  make  the  allegation,  but  this  he  still  does  not  do.  It  is  clearly  com- 
petent for  the  department,  before  paying  allowances  which  are  con- 
ditional, to  require  the  claimant,  who  alone  has  knowledge  of  the  facts, 
to  say  whether  the  contingency  has  happened,  and  an  officer  who  re- 
fuses to  allege  the  necessary  facts  is  not  entitled  to  recover. 

His  evidence  only  goes  to  show  the  keeping  of  two  horses  ;  he  de- 
mands allowance  for  four  for  all  the  time  except  eleven  months,  when 
he  claims  for  two  only,  having  received  at  the  time  from  the  depart- 
ment the  allowance  for  two  others. 

4th  Item.  An  allowance  of  $1  50  per  day  from  April  14,  1836,  to 
April  16,  1839,  under  regulation  of  July  16,  1836. 

The  history  and  terms  of  this  regulation  are  contained  in  the  series 
of  letters  and  decisions.  On  the  16th  of  July,  1836,  the  chief  engi- 
neer recommended  to  the  Secretary  that  a  per  diem  allowance,  in 
addition  to  his  allowance  for  fuel  and  quarters,  be  made  to  each  of 
(1st)  the  engineers  officers  and  (2d)  the  officers  of  the  army  associated 
with  them,  when  engaged  (Ist)  on  several  works,  or  (2d)  on  an  ex- 
tended line  of  improvement ;  the  allowance  being  for  necessary  expenses 
incurred  by  reason  of  the  officer  in  cither  case  having  no  permanent 
station,  or  being  frequently  called  away  from  it. 

On  the  same  day  the  Secretary  made  a  report  to  the  President  on 
this  request,  and  recommended  the  allowance  with  modifications. 
1st.  He  confined  it  to  officers  of  the  engmeer  corps.  He  speaks  of 
them  alone,  and  recommends  it  on  grounds  which  apply  to  them  alone, 
i.  e.  '^the  limited  number  of  experienced  officers  of  the  engineer 
corps,"  and  '^  their  expenses."  2d.  He  makes  no  certain  rate  of 
allowance,  but  fixes  a  maximum  of  |1  50  per  day.  3d.  He  grants  it 
**  to  no  officer  not  superintending  more  than  two  works. '' 

The  President  approved  the  recommendation,  with  the  further  con- 
dition that  it  be  paid  ^'  upon  an  account  and  proper  vouchers  for  the 
extra  expense  incurred  being  made  out." 

The  idea  of  the  President  was,  that  the  officer  must  show  that  he 
actually  incurred  extra  expense  beyond  his  allowance  for  fuel  and 
quarters.  But  I  have  no  doubt  this  was  never  regarded^  and  the 
officer,  as  stated  by  petitioner's  counsel,  was  considered  entitled  to 
the  maximum,  whether  he  incurred  expense  or  not,  if  he  came  within 
the  description  of  the  Secretary's  recommendation. 

The  petitioner  did  not  come  within  that  description. 
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Ist.  He  did  not  superintend  more  than  two  works.  (See  Colonel 
Abert's  letter  of  Jane  11,  1851.)  In  fact  he  did  not  superintend 
more  than  one,  and  that  one,  for  a  part  of  the  time,  was  the  Eastern 
Shore  railroad,  under  a  private  company,  who  had  agreed  and  were 
bound  to  pay  all  expenses,  and  the  petitioner  was  so  informed. 

2d.  The  petitioner  was  not  an  officer  of  the  engineer  corps.  To 
cure  this  defect,  however,  he  relies  upon  an  order  of  Mr.  Secretary 
Poinsett,  May  13,  1840,  directing  that  the  regulation  be  construed 
as  including  both  corps  of  engineers  from  its  date.  This  order  was 
made  long  aiter  the  service  of  the  petitioner  was  rendered  and  com- 
pleted^ and  if  it  have  the  operation  contended  for  by  the  petitioner, 
it  can  only  be  because  the  Secretary  of  War  can  direct  the  Treasury 
officers  and  his  own  successors,  and  this  court  how  to  construe  all  the 
regulations  that  have  ever  been  made  by  all  his  predecessors  in  the 
department.  If  Mr.  Poinsett  had,  in  acting  upon  claims  presented 
under  the  regulation  of  July  16,  1836,  construed  that  regulation  to 
include  topographical  officers,  his  decision  would  be  entitled  to  such 
respect  as  is  due  to  the  acts  of  officers  charged  with  the  execution  of 
that  regulation  ;  but  even  then  such  decision  would  only  aid  the  court 
in  arriving  at  a  correct  interpretation  of  the  regulation  in  question. 
But  it  clearly  was  not  competent  for  the  Secretary,  by  the  order  of 
May  13,  1840,  to  rule  the  interpretation  of  the  regulation  of  his  pre- 
decessor, and  make  it  conclusive  on  this  court. 

As  regards  the  terms  of  the  order  of  May  13,  1840,  which  applies 
the  regulation  of  July  16,  1836,  to  the  two  corps  of  engineers /romiV« 
daiey  I  will  only  say  that  there  was  no  corps  of  topographical  engineers 
at  the  date  of  the  regulation,  nor  until  July  5,  1838.  The  topo- 
graphical engineers  were  three  in  number,  and  when  the  petitioner 
rendered  this  service,  he  and  one  other  were  serving  under  the  orders 
of  the  third,  who  was  stationed  at  Washington  under  the  immediate 
direction  of  the  Secretary  of  War. 

6th  Item.  Allowance  of  $4.60  per  day  as  a  member  of  the  board  of 
internal  improvement  under  orders  of  January  16,  and  June  30,  [10 J 
1830. 

A  board  of  internal  improvement  appears  to  have  existed  in  Janua- 
ry, 1830  ;  how  constituted,  with  what  duties  and  with  what  compen- 
sation, is  nowhere  shown.  The  petitioner  says  it  was  the  same  board 
with  different  members,  constituted  by  an  order  of  May  31, 1824,  and 
that  to  this  board  the  allowance  in  question  was  given.  The  order  of 
May  31,  1824,  was  addressed  to  three  persons,  and  constituted  them  a 
board  to  make  a  report  to  the  next  Congress  on  a  canal  route  from  the 
Potomac  to  Lake  Erie.  In  this  order,  or  rather  letter  of  instructions, 
the  board  are  told  that  certain  officers  will  be  detailed  and  report  to 
the  board  for  orders,  and  that  '^the  rules  and  regulations  established 
in  the  survey  of  the  coast  will  apply  to  the  disbursement  of  the  ap- 
propriation and  the  oompenadtion  to  be  allowed  to  the  offioerao/  the  army 
who  may  be  detailed  for  service  under  the  act,** 

The  part  italicized  ts  so  marked  in  the  copy  which  the  petitioner 
produces,  as  the  part  relied  on  by  him. 

These  ^^rules  and  regulations/'  the  petitioner  says  are  found  in  an 
order  of  Secretary  Calhoun  of  May  12, 1818,  which  allows  ^Hhe  offi- 
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cers  who  composed  the  board  of  engineers"  ^'$4.50  a  day  in  lieu  of 
fuel,  quarters,  transportation  and  the  per  diem  allowance  for  recon- 
noitering." 

The  first  thing  that  appears  here  is  that  the  allowance  is  condition- 
al, it  being  optional  with  the  party  entitled,  to  continue  to  receive  his 
various  allowances,  or  to  give  them  up  and  take  the  gross  sum.  The 
petitioner  admits  that  he  drew  his  allowances,  but  offers  to  refund 
them  and  draw  his  per  diem.     I  submit  it  is  too  late  now  to  do  this. 

The  order  of  1824  gives  no  compensation  to  any  member  of  the 
board  thereby  appointed.  The  compensation  it  speaks  of  is  for  the 
officers  who  may  be  detailed. 

The  order  of  May  12,  1818,  does  not  answer  the  description  given 
in  the  order  of  1824,  of  the  ^^rules  and  regulations"  therein  referred 
to.  It  contains  three  paragraphs:  one  I  have  just  cited;  another 
makes  an  allowance  to  the  chief  engineer  for  fuel,  quarters,  &c. ;  and 
the  last  commutes  the  quarters  and  fuel  of  the  assistant  to  the  chief 
engineer  ;  that  is  all.  It  contains  no  rules  and  regulations  for  the 
survey  of  the  coast,  or  of  anything  else ;  nothing  about  the  disburse- 
ment of  any  appropriation,  and  nothing  which  could  possibly  apply  to 
the  compensation  of  officers  detailed  for  service  under  order  of  the  board. 
The  petitioner  is  so  clearly  mistaken  in  supposing  the  order  of  1824 
referred  to  this  order  of  1818,  that  it  is  almost  useless  to  go  further. 
Moreover,  it  does  not  appear  that  any  one  of  the  members  named  in  the 
order  of  1824  ever  received  the  per  diem.  I  h^ve  sought  in  vain  for 
any  evidence  of  this,  and  the  petitioner  in  his  written  argument,  seems 
to  admit  that  they  never  did,  and  strives  to  explain  why  they  did  not. 

If  this  board  was  kept  up  beyond  the  time  limited  in  the  order,  as 
the  petitioner  says,  and  new  members  appointed,  it  would  depend  en- 
tirely on  the  terms  of  the  orders  continuing  the  board  and  appointing 
the  new  members,  whether  the  allowances  should  be  continued.  Be- 
cause the  War  Department,  in  1824,  chose  to  allow  GeneraUBernard 
$4  50  per  day  in  lieu  of  his  quarters,  fuel,  &c.,  while  on  a  certain  du- 
ty, it  does  not  follow  that  it  meant  to  give  Major  Kearney  the  same 
commutation  for  his  quarters,  fuel,  &c.,  though  engaged  on  the  same 
species  of  duty. 

The  order  associating  the  petitioner  as  a  member  of  the  board  says 
nothing  of  any  allowances  to  be  made  to  him. 

But  the  board  which  the  petitioner  actually  served  with  was  organ- 
ized, not  by  the  order  of  1824,  but  by  the  order  of  Juno  10,    1830, 
(June  30  in  the  petition.]      This  order  is  entirely  silent  as  to  al- 
owances. 

Now  as  to  the  time  of  service :  The  petitioner  charges  continuously 
from  the  30th  of  June,  1830,  to  14th  April,  1836— more  than  six 
years. 

The  letter  which  he  produces  as  constituting  him  a  member  of  the 
board  (January  15,  1830,)  associates  him  as  member  only  while  the 
board  were  preparing  their  report  on  the  improvement  of  the  Tennes- 
see river ;  the  petitioner  having  surveyed  the  river,  could  give  the 
board  important  aid  in  devising  plans  of  improvement. 

The  letter  says }  ^^In  order  that  the  board  may  avail  itself  of  your 
personal  knowledge  in  relation  to  this  subject,  the  Secretary  of  War 
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directs  that  you  be  associated  as  a  member  of  the  board  in  preparing 
their  report."  The  regulation  of  June  10,  1830,  says  :  *^The  engi- 
neer or  other  officer,  civil  or  military,  who  may  have  conducted  the 
surveys  relative  to  any  project  submitted  to  the  board,  will  be  consid- 
ered a  member  of  the  board  during  the  preparation  of  the  report  on 
such  projected  work,  and  for  that  purpose  only."  The  petitioner  does 
not  pretend  that  he  was  ever  constituted  a  member  of  the  board  other- 
wise than  in  the  capacity  of  an  officer  who  had  made  the  surveys  for 
works  under  consideration  by  the  board,  and  consequently,  if  he  was 
a  member  for  six  years,  (and,  as  he  says,  until  the  board  was  abol- 
ished,) the  board  must  have  been,  during  the  whole  remainder  of  its 
existence  after  January  30,  1830,  engaged  in  preparing  reports  on 
works  which  the  petitioner  alone  had  surveyed.  He  makes  no  at- 
tempt to  show  how  long  the  board  was  actually  engaged  in  preparing 
reports  on  works  surveyed  by  him. 

The  manner  in  which  this  claim  is  stated  and  brought  forward  de- 
prives it  of  the  weight  which,  in  a  large  majority  of  cases,  is  due  to 
the  mere  allegations  of  the  petitioners  themselves,  when  they  set  forth 
clearly  and  fully  the  facts  on  which  their  demands  arise,  and  state  ex- 
plicitly on  what  grounds  they  rest  their  claims. 

The  petition  in  this  case  has  been  framed  as  a  kind  of  drag-net,  to 
give  the  petitioner  a  chance  of  catching  anything  which,  under  any 
possible  view  of  the  case,  may  be  allowed.  Double  rations  are  claimed 
for  five  years  and  eight  months;  but  the  evidence  from  the  department 
shows  that  petitioner  received  double  rations  for  all  this  period,  except 
a  short  time — less  than  one  year.  He  claims  allowance  for  keeping 
four  horses  in  service,  and  asks  this  court  to  find  that  he  did  keep 
them  in  service,  while  he  himself  refuses,  and  has  always  refused, 
to  allege  that  he  did  keep  them  in  service,  although  by  making  a 
certificate  of  that  fact  he  could  have  had  this  claim  paid  by  the 
department. 

The  per  diem  allowances  claimed  he  has  never  thought  proper  to 
demand  at  the  proper  department.  One  of  $1  60  per  day  is  clearly 
not  within  the  regulation  under  which  it  is  claimed^  and  the  claim 
of  the  other  of  |4  50  per  day,  as  member  of  the  board  of  internal 
improvement,  is  founded  on  what  the  petitioner  himself,  in  written 
argument,  calls  '^a  loose  though  indefinite  rumor  of  the  members  of 
the  board  being  entitled  to  an  allowance  of  some  sort,  say  |4  to  |4  50 
per  day." 

As  for  the  allegation  in  the  petition  that  the  failure  to  present  his 
claims  within  a  reasonable  time  was  owing  to  his  ignorance  of  his 
rights  consequent  upon  his  long  absence  from  the  seat  of  government, 
I  will  venture  to  say,  judging  from  the  papers  produced  here,  that  he 
has  spent  more  time  in  Washington  than  nine-tenths  of  the  officers 
of  the  army.  He  pleads  ignorance  of  the  **  changes  made  from  time 
to  time  in  the  regulations  of  the  departments,  and  arising  from  the 
decisions  in  the  courts  of  law."  No  decision  of  any  court  of  law  has 
been  cited  here.  If  there  be  any,  he  has  left  this  court  in  ignorance 
of  it.  His  claim  for  brevet  pay  is  founded  on  a  statute  which  he,  in 
common  with  every  officer  of  the  army,  is  presumed  to  have  known, 
and  unquestionably  did  know,  as  soon  as  it  passed.    His  claim  for 
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double  rations  is  founded  on  a  regulation  under  which  he  appears  to 
have  drawn  them  regularly  from  its  date  for  more  than  three  years, 
up  to  the  time  when  this  claim  accrued.  His  claim  for  forage  is 
founded  on  a  statute  under  which  he  commenced  to  draw  his  fall 
allowance  as  early  as  1820,  and  has  drawn  it  ever  since.  The  same 
act  and  the  same  section  gives  him  his  monthly  pay,  and  he  could 
not  well  be  acquainted  with  one  part  of  the  act  without  knowing  all 
that  concerns  him.  As  for  his  claims  for  per  diem,  if  he  was  ignorant 
of  the  regulations  respecting  those  allowances^  it  was  only  because 
they  do  not  at  all  concern  him. 

JNO,  D.  Mcpherson, 

Deputy  SoltcUor. 


IN  THE  C50URT  OP  CLAIMS. 

May  31,  1859, 
James  Eearnet  vs.  The  UNiTfiD  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

The  petition,  after  stating  that  the  claimant  held  the  brevet  rank 
of  lieutenant  colonel  in  the  corps  of  topographical  engineers  in  the 
United  States  army  from  the  29th  of  April,  1826,  presents  his  claims 
as  follows : 

1.  For  the  difference  of  pay  and  emoluments  between  those  of  a 
major  and  lieutenant  colonel  from  the  29th  of  April,  1826,  to  the  6th 
of  July,  1838,  inclusive,  during  which  time  he  was  in  charge  of  and 
was  directing  the  operations  of  parties  in  the  field  at  separate  and  di^ 
tinct  places  ;  his  command  being  equal  to  that  of  a  lieutenant  colonel 
of  his  corps,  performing  similar  services,  and  of  equal  responsibility, 
embracing  as  important  and  extensive  duties  as  those  of  other  officers 
of  the  same  corps,  |3,084. 

2.  For  double  rations,  under  the  regulations  of  the  War  Depart* 
ment  in  relation  to  such  matters,  from  April  15,  1836,  to  March  31, 
1837,  $280  80. 

3.  For  forage  as  major,  from  May  1,  1816,  to  June  30,  1820,  un- 
drawn, for  the  number  of  horses  to  which  he  was  entitled  according 
to  his  rank,  in  pursuance  of  the  laws  and  regulations  of  the  army, 
|1,424: 

4.  For  his  per  diem  allowance,  in  addition  to  the  usual  allowances 
for  quarters  and  fuel,  authorized  by  the  regulation  of  the  Secretary  of 
War,  sanctioned  by  the  President^  dated  July  16,  1836,  while  en- 

faged  upon  extended  lines  of  improvement  in  connexion  with  the 
lastern  Shore  railroad,  &c.,  1,098  days,  at  $1  60  per  day,  11,647. 

5.  For  per  diem  allowance  as  a  member  of  the  board  of  internal 
improvement,  under  the  orders  of  the  War  Department  of  the  15th  of 
January  and  the  30th  of  June,  1830,  in  relation  to  the  improvement 
of  the  Muscle  shoals,  &c.,  2,266  days,  at  $4  50  per  day,  $10,1979 
subject  to  certain  deductions. 

The  petition  further  states  that  the  claims  for  brevet  pay,  double 
rations,  and  forage^  have  been  disallowed  at  the  department. 
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'  We  will  examine  these  claims  in  the  order  in  which  the  petition 
presents  them. 

1.  The  claim  for  the  difference  between  the  pay  and  emoluments  of 
a  major  and  those  of  a  lieutenant  colonel. 

The  ciaimant,  Lieutenant  Colonel  Kearney,  was  commissioned  on 
the  16th  of  September,  1816,  a  toposjraphical  engineer,  which  gave 
him  the  brevet  rank  and  the  pav  and  emoluments  of  a  major  of  cav- 
alry. (2  Stat,  at  L.,  819,  §  3  ;  3  Stat,  at  L  ,  297,  §  9.)  Afterwards, 
the  rank  of  Keatenant  colonel  by  brevet  in  the  army  of  the  United 
States  was  conferred  on  him,  to  rank  as  such  from  the  29th  of  April, 
1826.  (See  his  commission  among  the  papers.)  On  the  Tth  of  July, 
1838,  he  was  appointed  a  full  lieutenant  colonel.  The  claimant  has 
received  the  pay  and  emoluments  which  were  at  any  time  due  to  him 
as  a  major  of  cavalry;  but  he  contends  that  whilst  he  was  a  lieutenant 
colonel  by  brevet,  that  is,  from  the  29th  of  April,  1826,  until  the  7th 
of  July,  1838,  he  was  entitled  to  the  pay  and  emoluments  of  a  lieu- 
tenant colonel.  This  claim,  therefore,  is  for  the  difference,  during 
that  time,  between  the  pay  and  emoluments  of  a  major  and  of  a  lieu- 
tenant colonel. 

The  following  are  the  facts  : 

The  claimant,  being  a  topographical  engineer,  was  employed  during 
the  most  of  said  time  in  performing  his  duties  as  such  engineer.  The 
manner  in  which  he  dif<charged  those  duties  in  each  of  the  years  afore- 
said is  shown  by  the  following  letter : 

^^  Bureau  of  Topographical  Enoinbbrs, 

*'  Washington,^  June  11,  1851. 

"  Sir  :  In  reply  to  your  letter  of  the  12th  of  February  last,  request- 
ing, as  the  agent  of  Lieutenant  Colonel  James  Kearney,  to  be  fur- 
nished with  a  statement  of  his  services  between  the  29th  of  April, 
1826,  and  the  7th  of  July,  1838,  when  he  was  made  a  full  lieutenant 
colonel,  I  have  to  state  that,  during  the  period  referred  to,  he  was  in 
command  of  a  party  of  engineers^  and  executed  the  following  surveys, 
viz: 

"  In  1826,  survey  of  a  canal  route  from  Pittsburg  to  Lake  Erie,  by 
the  valleys  of  the  Ohio  river,  Big  Beaver,  Chenango,  and  Conneaut 
creek,  to  Elk  creek,  and  the  reconnoissance  of  a  road  to  connect  the 
Cumberland  road  with  the  Black  Swamp  road  in  Ohio. 

'*  In  1827»  survey  of  two  lines  of  canal  in  continuation  of  the  French 
creek  route,  by  the  Waterford  summit,  to  Lake  Erie,  and  an  embranch- 
ment of  the  Ohio  and  Erie  canal  from  Elk  creek  to  Presque  Isle  ;  sur- 
vey of  a  canal  route  from  the  head  of  Big  Beaver,  by  the  valley  of  the 
Mahoning  river,  to  the  Akron  summit  of  the  Ohio  State  canal,  and 
the  survey  of  the  Alleghany  river  and  French  creek. 

**  In  1828,  survey  of  a  canal  route  from  the  head  of  Big  Beaver,  by 
the  valley  of  the  Mahoning  river,  to  the  Akron  summit  of  the  Ohio 
State  canal ;  survey  of  the  Alleghany  river  with  a  view  to  its  im- 
provement for  slack-water  navigation  ;  reconnoissance  of  a  road  from 
Uniontown,  Pennsylvania,  to  Cleveland,  on  Lake  Erie,  and  examina- 
tion of  a  proposed  route  for  a  road  from  Hancock,  Maryland^  to  the 
Pennsylvania  turnpike. 
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^'  Id  1829,  sarrey  with  a  yiew  to  the  iroprovement  of  the  navigalioii 
of  the  TeDnessee  river  at  the  Muscle  shoals  and  Colbert's  »hoals  ;  sar- 
vey  of  the  Tennessee  river  within  the  State  of  Alabama ;  location  of  a 
line  of  canal  from  near  the  head  of  Hurricane  shoal,  by  the  right  bank 
of  the  Tennessee  river^  to  Florence ;  and  survey  and  levelling  of  the 
plane  of  greatest  depression  of  the  plains  of  Goartland,  fronfi  the 
month  of  Mallet's  creek  to  Town  creek. 

'*In  1830  and  1831,  reconnoissance  of  the  sounds  of  North  Caro* 
lina ;  military  survey  of  fit.  Mary's  rirer  and  its  vicinity,  in  Maryland ; 
survey  of  the  Ohio,  Beaver,  and  Chenango  route  of  the  Ohio  and  Erie 
canal,  from  Pittsburgh  to  Elk  creek,  on  Lake  Erie,  and  to  the  harbor 
of  Erie ;  survey  of  the  Alleghany  river,  from  Pittsburgh  to  French 
creek ;  of  French  creek  to  Le  Boeuf,  and  of  a  route  of  a  canal  thence 
to  the  harbor  of  Erie  ;  survey  of  the  Pennsylvania  and  Ohio  canal, 
from  Big  Beaver  river  to  Akron,  in  Ohio ;  reconnoissance  of  roads  in 
Pennsylvania  and  Ohio,  with  a  view  to  the  prolongation  of  the  Cum- 
berland road  to  Cleveland  and  to  the  Black  Swamp  road. 

^^In  1832,  preparing  reports  and  maps  of  surveys  executed  in  1831; 
engaged  upon  the  subject  of  the  Potomac  bridge,  under  instructions 
from  the  Treasury  Department ;  and  in  charge  of  the  bureau  of  topo- 
graphical engineers  from  6th  October  until  27th  December. 

**  In  1833,  survey  of  the  Potomac  river,  within  the  District  of  Co- 
lumbia. 

^^  In  1834,  survey  with  a  view  to  the  construction  of  a  harbor  at  the 
entrance  of  JBlk  creek,  Erie  county,  Pennsylvania ;  survey  and  loca- 
tion of  a  canal  to  connect  the  Waggamaw  and  Cape  Fear  rivers,  in 
North  Carolina,  and  location  of  that  part  of  the  Winchester  and 
Harper's  Ferry  railroad  which  passes  through  the  public  grounds  at 
Harper's  Ferry. 

^^  In  1835,  survey  of  the  Susquehanna  river,  and  inspection  of  work 
done  for  the  improvement  of  the  navigation  of  the  Tennessee  river,  in 
the  vicinity  of  Florence,  Alabama. 

<^  In  1836,  survey  of  a  route  for  a  railroad  on  the  Eastern  Shore  of 
Maryland. 

*^  In  1837,  survey  near  the  coasts  of  North  and  South  Carolina. 

^'  In  1838,  preparing  maps,  charts,  and  reports  of  his  surveys  near 
the  coast  of  North  Carolina  until  7th  July. 

^^  It  is  believed  that  the  foregoing  statement  embraces  all  the  field 
duties  under  the  immediate  supervision  of  Colonel  Kearney  within  the 
time  referred  to. 

**  Bespectfully,  sir,  your  obedient  servant, 

"  J.  J.  ABERT, 
**  CoUmd  Corps  of  Topographical  Engineers. 

"R.  BuROBSS,  Esq., 

'*  Washington/' 

There  are  likewise  two  certificates  of  Colonel  Abert  on  this  subject, 
one  of  which  is  as  follows : 

'*  This  is  to  certify  that,  during  the  period  of  the  within  account, 
[present  claim,]  Brevet  Lieutenant  Colonel  James  Kearney  directed 
the  operations  of  surveying  parties  at  the  same  time,  at  separate  and 
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distinct  places,  as  appears  from  the  records  of  this  office,  namely,  from 
the  29th  of  April,  1826,  to  and  inclusive  6th  July,  1838  ;  that  his 
command  for  said  time  was  equal  to  that  of  lieutenant  colonel  of  the 
corps,  performing  similar  services  of  equal  responsibilities,  embracing 
important  and  extensive  duties.  His  claim  for  brevet  pay  daring  that 
time  seems  to  me  to  come  within  established  precedents  in  similar 
cases. 

"  J.  J.  ABERT, 
*'  Odond  Corps  Topographical  JSngineera. 

"  BuBBAU  TopoGBAPHiOAL  Enginebrs,  September  27, 1854." 

The  other  certificate  of  Colonel  Abert  is  as  follows  : 

'^I  certify  that  the  representation  of  Lieutenant  Colonel  James 
Kearney  of  his  command  during  the  time  stated  is  correct,  and  that, 
in  conformity  with  decisions  of  the  War  Department  in  analogous 
cases,  he  is  entitled  to  his  brevet  pay. 

'*J.  J.  ABERT, 
**  Colond  Corps  Topographical  Engineers. 

Lieutenant  Colonel  Kearney's  statement  of  his  command^  referred 
to  in  the  oertiflcate  last  above  mentioned,  is  as  follows : 

"  I  hereby  certify    *    *    *    ♦    that  for  the  whole  time  brevet 

£sy  is  claimed  I  was  on  duty,  and  had  a  command,  according  to  my 
^  revet  rank,  agreeably  to  law  and  regulations  ;  that  I  was  actually 
in  the  command  of  a  company  for  the  whole  time  additional  pay  is 
charged." 

It  also  appears  that  under  a  letter  of  the  15th  of  January  and  an 
order  of  the  10th  of  June,  1830,  Lieutenant  Colonel  Kearney  was 
authorised  to  assist  the  board  of  internal  improvement,  as  a  temporary 
member,  in  making  reports  of  certain  surveys,  and  there  are  some 
reports  of  surveys  signed  by  him  as  a  member  of  the  board. 

The  facts  to  be  collected  from  the  foregoing  statements  are,  that 
during  the  time  specified  in  the  petition  Lieutenant  Colonel  Kearney 
was  a  topographical  engineer,  and  employed  in  the  performance  of 
his  duties  as  suqh  engineer  in  making  surveys,  reports  thereof,  &c., 
and  in  assisting  in  preparing  some  reports  of  the  baard  of  internal 
improvement  as  a  member,  for  the  time  being,  of  such  board,  except  • 
for  a  short  period  when  he  had  charee  of  the  Bureau  of  Topographical 
Engineers.  During  the  whole  of  the  time  for  which  this  brevet  pay 
is  charged,  that  is,  from  the  29th  of  April,  1826^  till  the  7  th  of  July, 
1838,  except  as  aforesaid',  he  was  in  command  of  a  party  of  engineerS| 
but  the  number  of  the  party  is  not  stated. 

We  are  next  to  examine  whether  those  facts  bring  the  case  within 
the  act  of  Congress  of  1818  on  the  subject  of  brevet  pay,  and  within 
the  army  regulations  of  1825  and  1836  on  the  same  subject,  so  far  as 
those  regulations  are  in  accordance  with  said  act  of  Congress. 

The  act  of  Congress  of  1818  says :  ''  That  the  officers  of  the  army 
who  have  hrevet  commissions  shall  be  entitled  to  and  receive  the  pay 
and  emoluments  of  their  brevet  rank  when  on  duty,  and  having  a 
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eommand  according  to  their  brevet  rank,  and  at  do  other  time/'  (?, 
Btat.  at  Large,  427.)  The  army  regulations  of  1825  say  :  *^  Brevet 
officers  shall  receive  the  pay  and  emoluments  of  their  brevet  com* 
missions  when  they  exercise  command  equal  to  their  brevet  rank  ;  for 
example,  ?.  brevet  captain  must  command  a  company  ;  a  brevet  major 
and  a  brevet  lieutenant  colonel,  a  battalion  ;  a  brevet  colonel,  a  regi* 
ment ;  a  brevet  brigadier,  a  brigade  ;  a  brevet  major  general,  a  divi-r 
sion."  The  army  regulations  of  1836  are  as  follows  :  "  Officers  who 
ha,ve  brevet  commissions  shall  be  entitled  to  receive  their  brevet  pay 
and  emoluments  when  on  duty  under  the  following  circumstances :  a 
brevet  captain,  when  commanding  a  company  ;  a  brevet  major,  when 
commanding  two  companies,  or  when  acting  as  major  of  the  regiment; 
a  brevet  lieutenant  colonel,  when  commanding  at  least  four  companies, 
or  when  acting  as  lieutenant  colonel  of  the  regiment ;  a  brevet  colonel, 
when  commanding  nine  companies  of  artillery,  or  ten  of  infantry  or 
dragoons,  or  a  mixed  corps  of  ten  companies,  or  when  commanding 
a  regiment ;  a  brevet  brigadier  general,  when  commanding  a  brigade 
of  not  less  than  two  regiments  or  twenty  companies  ;  a  brevet  major 
general,  when  commanding  a  division  of  four  regiments  or  at  least 
forty  companies. 

.  "  A  brevet  officer,  when  assigned  by  the  special  order  of  the  Secre- 
tary of  War  to  a  particular  duty  and  command,  according  to  his  brevet 
rank,  although  such  command  be  not  in  the  line,  provided  his  brevet 
allowances  are  authorized  in  the  order  of  assignment. 

'^  To  entitle  officers  to  brevet  allowances  while  acting  as  field  offi- 
cers of  regiments  according  to  their  brevets,  they  must  be  recognized 
at  general  headquarters  as  being  on  such  duty,  and  the  fact  announced 
accordingly  in  general  orders."  (See  these  regulations,  in  3  Howard, 
559,  560.) 

It  appears  to  us  that,  according  to  the  facts  of  this  case,  the  claimant 
was  not,  during  any  part  of  said  time,  within  the  provisions  of  said 
act  of  Congress,  nor  within  any  of  said  army  regulations.  To  entitle 
him  to  recover  in  this  part  of  the  case,  he  was  bound  to  prove  that 
during  said  time,  or  a  part  of  it,  he  was  on  duty,  and  having  a  com- 
mand according  to  his  brevet  rank,  which  rank  was  that  of  a  lieute- 
nant colonel  in  the  army  of  the  United  States  ;  and  to  show  also  that 
such  command  had  devolved  on  him  by  law,  or  had  been  assigned  to 
'him  by  the  President  of  the  United  States.  There  is  certainly  no 
such  proof.  The  claimant  did  nothing,  nor  had  he  anything  to  do, 
that  required  the  action  of  a  lieutenant  colonel  of  the  army  ;  and  why, 
th<en,  should  he  receive  the  pay  due  to  such  an  officer?  If  he  can  re- 
cover the  brevet  pay  in  question,  it  is  upon  the  principle  that  a  brevet 
officer,  without  a  military  command  according  to  his  brevet  rank,  may 
be  entitled  to  brevet  pay.     But  there  is  no  such  principle. 

On  the  9th  of  November,  1850,  this  claim  for  brevet  pay  was  pre- 
sented to  Mr.  Clayton,  the  Second  Auditor  of  the  Treasury,  and  was 
rejected.  An  appeal  was  taken  to  the  Secretary  of  War,  Mr.  Conrad^ 
^  who  alao  rejected  the  claim.    His  decision  is  as  follows : 
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"  War  Dbpartmbnt,  January  14,  1854,  [1851.] 

"  Owing  to  the  nature  of  the  duties  of  topographical  oflScers,  their 
claims  for  brevet  pay  under  the  act  of  1818  must  always  present 
questions  of  difficulty.  In  the  present  case,  I  see  nothing  to  show 
that  the  duties  of  Lieutenant  Colonel  Kearney  were  not  as  appropriate 
to  the  rank  of  major  as  that  of  lieutenant  colonel.  The  application 
is  rejected." 

In  September,  1854,  Lieutenant  Colonel  Kearney,  again  presented 
his  said  claim  to  Mr.  Clayton,  with  a  request,  should  his  decision  be 
adverse,  to  report  it  to  the  Second  Comptroller  for  his  decision  thereon. 
Mr.  Clayton  having  rrjected  the  claim,  sent  the  case  to  Mr.  Brodhead, 
the  Second  Comptroller,  who  rei>lied,  October  3,  1854,  that,  as  the 
Secretary  of  War  had  rejected  the  claim,  it  would  be  indecorous  for 
the  accounting  officers  to  review  the  decision.  He  added,  however, 
that  in  the  justice  of  Secretary  Conrad's  decision  he  entirely  con- 
curred." 

Afterwards,  on  the  2l8t  of  November,  1854,  a  new  Secretary  of  War 
having  been  appointed,  namely,  Mr.  Jefferson  Davis,  application  was 
made  to  him  to  allow  the  claim  ;  but  the  claim  was  again  rejected. 
The  following  is  the  decision  of  Mr.  Secretary  Davis : 

**  War  Dbpartmbnt, 
"  Waahington^  May  5,  1855. 

**Sir:  I  have  considered  your  claim  for  brevet  pay,  presented  on 
the  25th  of  November  last,  and  transmit  you  a  copy  of  my  decision 
thereon  as  follows : 

**  I  do  not  see  that  the  duty  performed  by  Lieutenant  Colonel  Kear- 
ney was  according  to  his  brevet  rank  ;  nor  had  he  that  military  com- 
mand which  is  necessary,  in  the  view  of  this  department,  to  entitle 
an  officer  to  brevet  pay. 

*'  Very  respectfully,  your  obedient  servant, 

''JEFFERSON  DAVIS, 
''  Secretary  of  War. 
''  Lieutenant  Colonel  Jambs  Kearney, 

'*  Corps  Topographical  Engineers^  Washington,** 

We  are  of  opinion  that  the  claim  in  this  case  for  brevet  pay  and 
emoluments  is  without  foundation. 

The  second  claim  stated  in  the  petition  is  for  double  rations,  under 
the  regulations  of  the  War  Department  in  relation  to  such  matters, 
from  the  15lh  of  April,  1836,  to  the  31st  of  March,  1837. 

Duiing  the  period  just  mentioned  the  claimant,  as  before  said,  was 
a  topograpical  engineer,  with  the  brevet  rank  and  the  pay  and 
emoluments  of  a  major  of  cavalry.  (2  Stat,  at  Large,  819  ;  3  id., 
298.)  On  the  9th  of  April,  1836,  he  received  Irom  Lieutenant  Colonel 
Abert,  of  the  Topographical  Bureau,  a  letter^  as  follows  : 

'^  Sib  :  As  soon  as  you  have  completed  the  report  of  the  duty 
assigned  to  you  in  the  orders  of  this  bureau  of  the  23d  of  May  last, 
you  will  call  on   Littleton  Dennis   Teakle,  esq.^  and  inform  him 
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that  yon  are  ready  to  take  in  charge  the  surrey  for  which  he  has 
applied. 

^^  Mr.  Teakle  is  one  of  the  commissioners  on  the  part  of  the  State  of 
Maryland  for  the  purpose  of  superintending  the  survey  of  the  route 
for  a  railroad  ^on  the  Eastern  Shore  of  Maryland.  He  has  applied  for 
a  chief  engineer  to  supenintend  the  work,  and  you  are  hereby  assigned 
to  that  duty.  The  route  which  the  railroad  is  to  pursue  is  generally 
pointed  out  by  a  resolution  of  the  General  Assembly  of  Maryland, 
passed  during  its  last  session.  But  upon  these  matters  you  will  take 
the  direction  of  the  commissioners. 

'^  As  all  the  expenses  of  the  survey  are  to  be  supplied  by  the  State, 
you  will  address  your  estimates  for  these;  and  for  the  assistant  engi- 
neers and  instruments  required,  to  Mr.  Teakle,  who  represents  the 
Soard  of  Commissioners  and  is  authorized  to  make  all  neoes£ary 
arrangements." 

The  letter  of  the  11th  of  June,  1851,  from  Colonel  Abert  to  Mr. 
Burgess,  copied  in  a  previous  part  of  this  opinion,  states  that  between 
the  29th  of  April,  1836,  and  the  7th  of  July,  1838,  the  claimant  was 
in  command  of  a  party  of  engineers  and  executed  various  surveys,  and 
describes  one  of  those  surveys  as  follows  : 

"  In  1836,  survey  of  a  route  for  a  railroad  on  the  Eastern  Shore  of 
Maryland." 

Those  two  letters  of  Colonel  Abert  contain  all  the  evidence  we  have 
as  to  the  employment  of  the  claimant  during  the  time  for  which  the 
claim  for  double  rations  is  made. 

The  first  act  of  Congress  giving  double  rations  was  passed  in  1797. 
That  act  provides  as  follows:  ''That  tc  the  brigadier,  while  com- 
mander-in-chief, and  to  each  officer  while  commanding  a  separate 
post,  there  shall  be  allowed  twice  the  number  of  rations  to  which  they 
would  otherwise  be  entitled."  (1  Stat.  At  Large,  607,  sec.  4.)  By 
that  act  any  officer  having  the  command  of  a  separate  post  was  en- 
titled to  double  rations.  Another  act  on  the  subject  was  passed  on 
the  16th  of  March,  1802,  as  follows :  "  To  the  commanding  officers  of 
each  separate  post  such  additional  number  of  rations  as  the  President 
of  the  United  States  shall  from  time  to  time  direct,  having  respect  to 
the  special  circumstances  of  each  post."  (2  Stat,  at  Large,  134^  sec. 
6.)  This  act  of  1802  gives  additional  rations  to  no  other  person  than 
the  commanding  officer  of  a  separate  post ;  so  that  if  the  present  claim 
for  double  rations  rested  alone  on  said  act  of  1802,  it  would  fail,  be- 
cause there  is  no  proof  that  the  claimant  was,  at  any  time,  the  com- 
manding officer  of  a  separate  post. 

But  the  claimant  relies  on  the  following  order  from  the  War  De- 
partment : 

"Depaktmbitt  op  War,  September  1,  1832. 

**  Each  officer  of  the  corps  of  topographical  engineers  charged  with 
the  construction  of  any  work,  or  having  a  separate  command,  shall 
hereafter  be  entitled  to  receive  double  rations,  in  the  same  manner  as 
is  allowed  to  officers  of  other  arms  of  the  service  commanding  separate 
posts  and  arsenals. 

JOHN  ROBB, 
Aisting  Secretary  of  War.'' 
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In  construiiig  this  order  it  most  be  borne  in  mind  that  its  validity 
depends  on  its  being  consistent  with  said  act  of  Congress  of  1802. 
That  part  of  the  order  which  speaks  of  the  construction  of  any  work 
must  be  confined  to  military  works,  and  the  other  part,  which  speaks 
of  a  neparate  command,  must  be  construed  to  mean  a  Ynilitary  com- 
mand, in  order  that  neither  of  those  parts  may  conflict  with  said  act 
of  Congress  of  1802.  But  the  claimant's  having  the  charge  of  the 
survey  of  a  route  for  a  railroad  of  a  State,  and  the  command  of  the 
surveying  party  on  that  route,  did  not  bring  him  within  said  order  of 
Acting  Secretary  Robb,  according  to  its  proper  construction. 

The  claimant  relies  on  the  decision  of  Mr.  Poinsett,  Secretary  of 
War^  allowing,  under  said  order  of  1832,  double  rations  to  Captain 
TnrnbuU  whilst  superintending  the  Potomac  aqueduct ;  but  that  de- 
cision, on  its  face,  shows  that  Mr.  Cass,  Secretary  of  War,  and  Mr. 
Butler,  Secretary  of  War  oci  interim^  had  both  previously  decided 
that  the  said  order  applied  only  to  public  and  strictly  military  works. 
(Report  No.  263,  27th  Congress^  2d  session,  p.  34.)  It  is  very  clear 
that  the  railroad  in  question  was  not  a  public  and  strictly  military 
work. 

The  claimant  remained  silent  as  to  this  claim  for  about  nineteen 
years.  It  was  presented  to  the  Second  Comptroller  in  1855.  The 
following  is  his  opinion '  ^^With  regard  to  that  part  of  the  claim  refer- 
ring to  double  rations,  I  do  not  conoeive  it  competent  for  the  account- 
ing officers  to  admit  the  same  without  the  express  sanction  of  the 
Department  of  War.  The  decision  of  that  department  of  July  21^ 
1837,  in  case  of  the  claim  of  Captain  Turnbull,  referred  to  in  the 
papers  before  me,  is  not  generalj  nor  intended  to  govern  in  other 
(though  precisely  analogous  cases,)  but  is  specific  and  express,  regard- 
ing Captain  T.'s  caim  only,  and  in  no  way  applicable  to  that  of  Lieu- 
f  enant  Colonel  Kearney's.  Without  the  sanction  of  the  proper  officer 
of  that  department,  his  claim  as  above  cannot  be  allowed."  So  that 
the  Second  Comptroller,  notwithstanding  said  order  of  the  acting  Sec- 
retary of  War  in  1832,  and  the  decision  in  TurnbuU's  case^  rejected 
this  claim,  and  we  think  his  decision  is  correctc 

The  third  claim  statod  in  the  petition  is  for  forage.  The  account 
filed  by  the  claimant  is  as  follows : 

The  United  States  to  James  Kearney y  major  topographical  engineers,  Dr. 

June  30, 1820.  To  this  amount  due  me  for  forage,  four  horses, 
from  May  1,  1816,  to  June  30,  1820,  inclusi^re,  being  fifty 
months,  at  $8  per  month  for  each  horse |1,600 

Deduct  from  the  above  the  commuted  value  of  the  forage  fur- 
nished in  kind  by  the  Quartermaster's  department  between 
the  1st  of  August,  1819,  and  the  30th  of  June,  1820,  viz  : 
for  two  horses  tor  eleven  months^  at  |8  per  month 176 

1,424 


The  acts  of  Congress  in  force  during  said  period  allowed  a  topo- 
graphical engineer  forage  for  four  horses,  or  eight  dollars  a  month 
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for  each  horse,  provided  that  neither  forage  nor  money  Bhonld'be 
drawn  hy  officers  but  for  horses  actually  kept  by  them  in  herviee.  (See 
2  Stat,  at  Large,  482  ;  id.,  819  ;  3  id.,  299  ) 

The  claimant  was  a  topographical  engineer  daring  said  period,  and 
the  inquiry  to  he  made  is,  whether  during  that  time,  or  any  part  of 
it,  he  actually  kept  four  horses,  or  any  less  number,  in  service,  for 
which  compensation  was  not  received  ? 

This  claim  was  presented  to  the  department  for  the  first  time  in 
1856 «  which  was  between  thirty  and  forty  years  after  it  is  alle^^ed  to 
have  become  due.  The  accounting  officers  rejected  the  claim.  When, 
in  a  case  like  the  present,  such  a  great  lapse  of  time  has  accrued 
without  any  demand  having  been  made,  and  no  good  excuse  is  shown 
for  the  delay,  the  lapse  of  time  is  a  serious  objection  to  the  claim. 
But  passing  by  that  objection,  there  is  no  sufficient  evidence  of  the 
claim.  The  only  evidence  offered  is  two  ex  parte  affidavits,  both  made 
thirty  and  forty  years  after  the  time  to  which  they  refer.  One  of  the 
affiants  says  that  within  the  period  from  1816  to  1820  he  was  a  near 
neighbor  to  the  claimant,  and  has  a  perfect  recollection  of  a  small 
horse  or  pony  kept  and  used  by  the  claimant's  family  within  or  about 
that  time,  and  that  the  claimant  was  much  absent  from  home.  The 
other  affiant  states  that  within  said  period  he  resided,  and  has  ever 
since  resided,  in  the  city  of  Washington,  and,  during  said  period,  in 
the  immediate  neighborhood  of  the  claimant's  residence  ;  that  he  has 
a  perfect  recollection  of  two  horses  kept  in  the  stable  attached  and  be- 
longing to  the  premises  of  the  claimant,  one  a  bob-tailed  black,  and 
the  other  a  sorrel,  of  fine  figure  and  form,  with  white  or  fl«ixen  mane; 
that  these  horses  were  attended  to  by  an  old  black  man  in  the  employ- 
ment of  the  claimant,  then  residing  on  the  premises,  the  claimant 
himself  being  generally  absent  from  home;  and  that  he,  affiant,  has 
good  reason  to  believe  and  does  believe  t.iat  said  horses  were  the 
claimant's  property.  The  affidavits  do  not  sustain  this  case.  Neither 
the  affidavit  which  speaks  of  two  horses,  nor  Ihe  other  which  speaks  of 
one,  states  how  long  within  said  period  either  horse  was  in  the  pos- 
session of  the  claimant's  family.  Besides,  there  is  nothing  to  show 
that  at  any  time  within  said  period  the  claimant  had  any  horse  in 
actual  service,  as  said  act  of  1816  expressly  requires  ;  that  is,  as  we 
understand  the  act,  in  the  actual  public  service  in  which  the  claimant 
was  engaged. 

There  is,  therefore,  no  ground  for  this  claim  for  forage,  and  the  ac- 
counting officers  were  right  in  rejecting  it. 

The  fourth  charge  ib  the  petition  is  for  a  certain  per  diem  allow* 
ance,  in  addition  to  the  usual  allowance  for  quarters  and  fuel. 

The  account  presented  by  the  claimant  is  as  follows  : 

"  The  United  States  to  James  Kearney ^  Lieutenant  Colonel  Topographical 

Enginesra.  Dr. 

^^To  per  diem  allowance  in  addition,  to  the  usual  allowance  for 
quarters  and  fuel,  allowed  by  the  regulation  of  the  Secrefary,  and 
sanctioned  by  the  President  of  the  United  States,  of  the  16th  July^ 
1836,  whilst  engaged  upon  an  extended  line  of  improvement,  viz : 
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the  Eastern  Shore  railroad,  Md.,  from  April  14,  1836,  to  March  28, 

1837,  inclusive,  349  days,  at  $160  per  day $523  50 

"  To  per  diem  allowance,  in  addition  to  the  usual  allow- 
ance for  quarters  and  fuel  allowed  in  pursuance  of  the 
above  named  regulation  of  July  16,  1836,  while  en- 
gaged upon  an  extended  line  of  improvements  in 
North  and  South  Carolina,  from  March  29,  1837,  to 
April  16,  1839,  inclusive,  749  days,  at  |1  50  per  day         1,123  50 

1,647  00 
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During  the  period  embraced  in  the  last  two  charges  the  claimant 
was  a  topographical  engineer  as  aforesaid. 

In  regard  to  the  first  of  those  charges,  that  is,  whilst  the  claimant 
was  engaged  upon  an  extended  line  of  improvement — the  Eastern 
Shore  railroad,  Md. — ^we  have  a  letter  from  Lieutenant  Colonel  Abert, 
of  the  Topographical  Bureau,  to  the  claimant,  dated  April  9^  1836, 
before  copied  into  this  opinion.  That  letter  assigns  to  the  claimant 
the  duty  of  superintending  the  survey  of  said  Eastern  Shore  railroad 
route.  And  we  have  also  the  statement  of  Colonel  Abert  that  the 
claimant  was  in  the  command  of  a  party  of  engineers,  and  executed  a 
survey  of  that  route  in  1836.  That  survey  was  made  under  a  resolu- 
tion of  the  Maryland  legislature.  ^ 

With  respect  to  the  other  charge,  viz  :  while  the  claimant  was  en- 
gaged upon  an  extended  line  of  improvement  in  North  and  South 
Carolina,  &c.,  we  have  an  act  of  Congress  of  the  3d  of  March,  1837, 
appropriating  $10,000  for  the  sur^y  of  an  inland  route  from  the 
Chesapeake  bay  to  Charleston,  South  Carolina,  (5  Statutes  at  Large, 
90,)  and  a  letter  from  Lieutenant  Colonel  Abert,  dated  March  28, 
837,  assigning  that  survey  to  the  claimant.  There  is  also  a  letter 
rom  Colonel  Abert  dated  October  19,  1837,  to  the  claimant,  comrait- 
ing  to  him  a  certain  part  of  the  examination  of  the  Southern  coast;  and 
a  statement  from  the  same  officer  that,  in  1837,  the  claimant  was  in 
command  of  a  party  of  engineers,  and  executed  a  survey  near  the  coasts 
of  North  and  South  Carolina. 

It  appears,  therefore,  from  the  forgoing  evidence,  that  the  claimant 
as  a  topographical  engineer,  was  engaged  in  said  surveys  as  aforesaid, 
under  the  orders  of  Colonel  Abert  of  the  Topographical  Bureau,  dur- 
ing the  times  alleged  in  the  petition 

The  question,  then,  is,  can  the  claimant,  for  such  employment,  de- 
mand over  and  above  his  regular  pay  and  emoluments  as  a  topographi- 
cal engineer,  the  said  per  diem  allowance? 

There  is  no  act  of  Congress  referred  to  giving,  in  such  cases,  this 
additional  pay.     The  claimant  relies  on  the  following  grounds : 

1.  A  rule  alleged  to  have  been  adopted  by  President  Jackson  for 
surveys,  namely,  that  where  surveys  by  his  predecessor  had  been  com- 
menoed  as  national,  they  were  to  be  completed. — 1829 

"Adopted.  J.  K." 
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2.  The  following  arrangement  of  General  Cass,  Secretary  of  War 
viz  :  ^'  I  consider  the  suggestions  of  General  Gratiot  entitled  to  great 
weight.  From  the  ereat  number  of  public  works  to  be  constructed 
this  year,  and  from  the  limited  number  of  the  experienced  officers  of 
the  engineer  corps  capable  of  directing  them,  it  has  been  found  neces- 
sary to  assign  to  some  of  them  the  superintendence  of  many  of  the 
works.  Their  expenses  on  account  of  quarters  and  iuel  are  thus  mucli 
increased,  and  I  think  some  allowance  should  be  made  to  meet  this 
additional  burden,  though  not  to  the  extent  recommended  by  General 
Gratiot.  It  appears  to  me  that  an  addition  of  one  dollar  and  fifty 
cents  to  the  present  commutation  for  quarters  and  fuel  is  as  much  as 
ought  to  be  allowed.  Let  this  be  the  maximum,  and  to  be  granted 
to  no  officer  not  superintending  more  than  two  works.  And  when 
General  Gratiot  thinks  right,  he  will  recommend  a  graduation,  so  that 
those  having  the  most  works  may  receive  the  highest  allowance.  But 
this  arrangement  will  be  considered  entirely  provisional,  and  of  uo 
force  whatever  unless  approved  by  the  President.  Should  the  Presi- 
dent approve  it,  on  his  return,  it  will  take  effect  from  this  date. 

**L.  0. 

**JULY  16,  1836." 

The  above  arrangement  of  the  Secretary  having  been  referred  to  the 
President,  he  made  the  following  endorsement : 

'  **Upon  an  account  and  proper  vouchers  for  the  extra  expense  ia- 
curred  being  made  out,  let  them  be  allowed,  agreeably  to  the  withiu 
recommendation.  A.  J." 

To  recover  the  per  diem  in  question  the  claimant  must  show  his 
case  to  be  within  the  last  above  mentioned  order  of  President  Jackson^ 
connected  with  General  Cass's  arrangement,  to  which  the  order  refers. 
But  that  the  clamant  has  not  done. 

First.  The  order  applies  only  to  an  engineer  when  superintending 
more  than  two  works  at  the  same  time  ;  but  the  claimant  did  not  su- 
perintend more  than  one  work  at  the  same  time. 

Secondly.  The  engineer  could  only  claim  upon  presenting  an  account 
and  proper  vouchers  for  the  extra  expense  incurred  ;  but  the  claimant 
has  produced  no  such  account  and  vouchers. 

Our  opinion  is,  thatthereis  no  foundation  for  this  per  diem  charge. 

We  now  come  to  the  last  item  claimed  in  the  petition.  The  account 
is  set  out  as  follows : 

^^The  United  States  to  James  Kearney^  lieutenant  odond  topographical 

engineers.  Dr. 

''To  per  diem  allowance  as  a  member  of  the  Board  of  Internal  Im- 
provement, in  pursuance  of  the  order  of  the  War  Department  of 
January  16,  1830,  in  reference  to  the  Muscle  shoals  improvement, 
from  the  30th  of  January,  1830,  to  the  28th  day  of  March,  1831, 
being  423  days,  at  |4  60  per  day |1,903  50 
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'^To  per  diem  allowance  as  a  memder  of  ihe  same  Board, 
in  porsuance  of  the  regulation  of  the  Secretary  of  War 
of  the  30th  (10th)  June,  1830^  in  relation  to  the  surveys 
and  reports  on  the  Pennsylvania  and  Ohio  improve- 
ments, and  also  in  continuation  of  the  Muscle  shoals 
improvement,  from  the  29th  day  of  March,  1831,  to  the 
14th  day  of  April,  1836,  inclusive,  heing  1,843  days  at 
|4  60  per  day 8,296  60 

$10,197  00 


'^  From  which  is  to  be  deducted  the  amount  received  for  quarters, 
fuel,  per  diem,  and  transportation,  to  be  ascertained  at  the  Treasury 
Department  within  the  periods  specified." 

During  the  said  period  for  which  the  claimant  charges  this  $4  60  a 
day  as  a  member  of  the  board  of  internal  improvement,  he  was  re- 
ceiving as  topographical  engineer  aforesaid  the  pay  and  emoluments 
of  a  major  of  cavalry.  (2  Statutes  at  Large,  819,  sec,  3  ;  3  Statutes 
at  Large,  298,  sec,  9.) 

The  following  &cts  are  connected  with  this  claim  : 

On  the  30th  of  April,  1824,  an  act  of  Congress  was  passed  which 
authorized  the  President  of  the  United  States  to  cause  the  necessary 
surveys,  plans,  and  estimates  to  be  made  of  the  routes  of  such  roads 
and  canals  as  he  might  deem  of  national  importance,  &c.;  the  surveys, 
plans,  and  estimates  to  be  laid  before  Congress.  And,  to  carry  those 
objects  into  effect,  the  President  was  authorized  to  employ  two  or  more 
skilful  civil  engineers,  and  such  officers  of  the  corps  of  engineers,  or 
who  might  be  detailed  to  do  duty  with  that  corps,  as  he  might  think 
proper  ;  and  thirty  thousand  dollars  were  appropriated,  &c.  (4  Stat. 
at  Large,  22.) 

Soon  after  the  passage  of  this  act,  viz  :  on  the  3l8t  of  May,  1824, 
General  Macomb,  by  direction  of  the  Secretary  of  War,  wrote  to  Gen- 
eral Bernard,  assistant  engineer,  Lieutenant  Colonel  Totten,  of  the 
corps  of  engineers,  and  Mr.  Sullivan,  civil  engineer,  informing  them 
that  the  President  had  appointed  them  under  said  act  as  a  board  of 
internal  improvement  to  superintend  the  execution  of  the  provisions 
of  the  act ;  that  there  would  be  attached  to  the  board,  for  the  present, 
Major  Abert,  of  the  topographical  engineers,  with  five  assistant 
lieutenants  ;  Captain  McNeill,  of  the  same  corps,  with  an  equal  num- 
ber, and  Mr.  Schriver,  who  was  well  acquainted  with  the  localities  of 
the  country,  and  who  was  authorized  to  employ,  undec  the  directions 
of  the  board,  five  citizen  surveyors,  and  that  Captain  Pou8sin,of  the 
topographical  engineers.  Lieutenants  Courtenay  and  Dutton  of  the 
corps  of  engineers  would  be  immediately  attached  to  the  board  in 
its  operations.  This  letter  further  states  that  the  officers  detailed  for 
service  and  the  citizens  employed  would  report  to  the  board  for  orders  ; 
that  the  rules  and  regulations  established  in  the  prosecution  of  the 
survey  of  the  coast  would  apply  to  the  disbursements  of  the  appropri- 
ation and  the  compensation  to  be  allowed  the  officers  of  the  army  who 
might  be  detailed  for  service  under  the  act ;  that  the  board  would 
observe  the  same  rules  in  reporting,  from  time  to  time,  the  progress 
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made  in  the  execution  of  the  duties  assigned  to  them  ;  and  that  they 
would  proceed  to  make  an  immediate  reconnpissance  of  the  conntty 
between  the  tide-waters  of  the  river  Potomac  and  the  head  of  steam- 
boat navigation  of  the  Ohio,  &c. 

On  the  15th  of  January,  1830,  General  Gratiot  wrote  to  the  claim- 
ant, Lieutenant  Colonel  Kearney,  as  follows : 

**SrR  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  14th 
instant,  accompanied  by  five  books  of  field  notes  and  eight  maps  of 
surveys,  relating  to  the  improvement  of  the  navigation  of  the  Ten- 
nessee river,  at  the  Muscle  and  Colbert  shoals. 

''The  maps  and  fild  notes  have  been  sent  to  the  board  of  internal 
improvement,  by  whom  a  project  for  the  proppsed  work  is  to  be  made; 
and,  in  order  that  the  board  may  avail  itself  of  your  personal  knowl- 
edge in  relation  to  the  subject,  the  Secretary  of  War  directs  that  you 
be  associated  as  a  member  of  the  board  in  preparing  their  report. 
You  will,  therefore,  see  General  Bernard,  who  has  the  necessary  in- 
structions in  this  matter,  and  make  arrangements  with  him  for  the 
immediate  commencement  of  the  report,  which  it  is  desirable  to  have 
at  an  early  date." 

*'0n  the  10th  of  June,  1830,  (Jeneral  Gatroit,  by  order  of  the  Sec- 
retary of  War,  issued  an  order  as  follows : 

''The  board  of  engineers  for  internal  improvement  is  hereby  organ- 
ized, to  consist  of  the  following  officers,  viz : 

"General  Bernard,  assistant  engineer. 

"The  topographical  engineer  in  charge  of  the  Topographical  Bureau 
of  the  Engineer  department. 

"Such  officers  of  the  corps  of  engineers  as  may  be,  at  any  time, 
attached  to  the  board  by  the  chief  engineer. 

"The  engineer  or  other  officer,  civil  or  military,  who  may  have 
conducted  the  surveys  relative  to  any  project  submitted  to  the  board, 
will  be  considered  a  member  of  the  board  during  the  preparation  of 
the  report  on  such  projected  work,  and  for  that  purpose  only- 

"The  board  will,  as  heretofore,  report  to  and  receive  their  orders 
from  the  Engineer  department. 

"Major  Poussin  will  continue  to  act  as  assistant  to  the  board. 

"In  consequence  of  the  additional  duties  hereby  assigned  to  the 
officer  in  charge  of  the  Topographical  Bureau,  that  part  of  engineer 
order  No.  3,  dated  the  20tn  of  February,  1829,  which  requires  him 
to  perform  the  duties  of  assistant  to  the  chief  engineer,  in  certain 
cases,  as  rescinded." 

Colonel  Kearney's  claim  to  have  been  a  member  of  said  board  of 
internal  improvement  originated  with  said  letter  of  the  15th  of  Jan- 
uary, 1830,  and  said  order  of  the  10th  of  June,  1830.  He  would, 
according  to  that  letter  of  the  15th  of  January,  be  a  member  of  said 
board  during  the  time  he  assisted  the  board  in  preparing  their  report 
in  the  case  to  which  the  letter  refers.  He  would,  likewise,  under  said 
order  of  the  10th  June,  be  such  member  during  the  time  he  assisted 
the  board  in  preparing  other  reports  on  projected  works,  the  surveys 
of  which  he  had  been  conducted  by  him,  and  also  during  the  time  he 
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<hoald  be  in  charge  of  the  Topographical  Bureau  of  the  Engineer 
depaHment. 

The  only  evidence  we  have  of  Colonel  Kearney's  assistance  in 
preparing  any  of  said  reports  is  his  signature  to  the  following  reports 
as  a  member  of  said  board,  viz  :  Reports  dated  April  1, 1830,  De- 
cember 18,  1830,  and  March  25, 1831.  (See  6  vol.  Ex.  Doc,  Istsess., 
29th  Cong.,  No.  167,  pp.  2,  7,  16.) 

As  to  the  length  of  time  he  was  engaged  in  asssisting  in  the  prepa- 
rat*  ion  of  those  reports  we  have  no  evidence. 

The  evidence  of  his  having  had  charge  of  said  bureau  is  a  letter  of 
Colonel  Abort's  of  the  11th  of  June,  1851,  in  which  the  writer  says 
that  Kearney  had  charge  of  the  Bureau  of  Topograghical  Engineers 
from  the  6th  of  October  until  the  27th  of  December,  1832. 

We  are  next  to  examii^e  whether  the  military  members  of  the  board 
of  internal  improvements  were  entitled  to  said  extra  allowance  of 
$4  50  a  day  in  lieu  of  quarters,  &c. 

The  appropriation  made  by  said  act  of  1824  was  under  the  control 
of  the  President  of  the  United  States.  Gen.  Macomb's  letter  of  the 
Slst  of  May,  1824,  written  by  direction  of  the  Secretary  of  War,  is  to 
be  considered  the  act  of  the  I'resident.  In  that  letter,  before  referred 
to,  there  is  the  following  clause :  ''The  rules  and  regulations  estab- 
lished in  the  prosecution  of  the  survey  of  the  coast  will  apply  in  the 
disbursements  of  the  appropriation  and  the  compensation  to  be  allowed 
the  officers  of  the  army  who  may  be  detailed  for  service  under  the  act. 
The  board  will  observe  the  same  rules  in  reporting,  from  time  to  time, 
the  progress  made  in  the  execution  of  the  duties  assigned  them." 

That  clause  relates  not  to  the  members  of  the  board  in  particular, 
but  generally  to  the  officers  of  the  army  who  should  be  detailed  for 
service  under  the  act. 

The  claimant  contends  that  the  rules  and  regulations  referred  to  in 
said  clause  mean  the  following  order : 

''Dbpartmbnt  0^  War,  May  12, 1818. 

"Untif  otherwise  ordered  the  chief  engineer,  while  resident  in 
Washington,  will  be  allowed  at  the  rate  of  |912  a  year,  in  lieu  of 
fuel  and  quarters.  He  will  also  receive  double  rations.  The  officers 
who  compose  the  board  of  engineers  will  be  allowed  $4  60  a  day  in 
lieu  of  fuel^  quarters,  transportation,  and  the  per  diem  allowance  for 
reconnoitering,  while  engaged  in  the  duties  assigned  the  board.  The 
officer  whom  Qeneral  Swift  may  detail  to  aid  in  performing  the  duties 
of  the  engineering  department  will  be  allowed  |1  50  a  day  in  lieu  of 
fuel  and  quarters. 

^'J.  C.  CALHOUN." 

We  cannot  see  how,  merely  from  the  face  of  the  papers,  the  words 
in  General  Macomb's  letter,  viz:  ''The  rules  and  regulations  estab- 
lished in  the  prosecution  of  the  survey  of  the  coast/'  can  be  said  to 
mean  the  above  order  of  Mr.  Calhoun.  There  is  nothing  in  this  order 
about  the  survey  of  the  coast ;  and  we  must  therefore  say,  in  the  ab- 
sence of  all  evidence  of  explanation,  that  the  order  of  1818,  relied  on, 
does  not  show  that  the  claimant,  as  a  temporary  member  of  the  board 
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of  internal  improvement  under  the  act  of  Congress  of  1824,  is  entitled 
to  the  extra  pay  of  $4  50  a  day  in  lien  of  fuel,  quarters,  &c. 

The  claimant  himself  has  furnished  a  written  argument  which  con* 
eludes  as  follows : 

'^The  only  way  in  which  I  can  account  for  the  apparent  silence  of 
the  record  respecting  payments  to  members  of  the  board  in  this,  viz : 
The  only  military  members  of  the  board  of  internal  improvement^ 
when  first  organized,  were  also  members  of  the  board  of  fortification, 
and  for  that  reason  entitled  to  the  allowance  in  question,  could  not 
appear  as  recipient^i  of  the  same  from  the  appropriations  under  the 
act  of  1824.  But  it  is  possible  that  the  explanation  may  be  concealed 
in  some  of  the  secret  drawers  of  the  accounting  officers  of  the  govern- 
ment. Certain  it  is  that  I  have  often  heard  a  loose,  though  indefinite 
rumor  of  the  members  of  the  board  being  entitled  to  an  allowance  of 
some  sort,  say  $4  to  |4  60  per  day." 

Our  opinion  is,  that  this  last  claim  in  the  petition  of  |4  50  a  day 
from  the  30th  of  January,  1830,  to  the  14th  of  April,  1836,  being 
two  thousand  two  hundred  and  sisty-six  days,  and  amounting  to 
|10,197,  subject  to  proper  deductions  for  quarters,  fuel,  &c.,  is  not 
sustained  by  the  evidence. 

We  have  now  noticed  all  the  claims  set  out  in  the  petitiohj  and  our 
conclusion  is,  that  the  claimant  has  no  cause  of  action. 


Engineer  Department, 

Washinglony  March  22,  1825. 

8ir:  The  enclosed  instructions  of  the  board  of  internal  improve* 
ment  relating  to  the  service  upon  which  you  are  to  be  employed  during 
the  ensuing  season,  have  been  examined  by  this  department,  and 
being  approved  are  transmitted  to  you  herewith  to  be  carried  into 
effect. 

The  new  regulations  about  to  be  published  require  that  copies  of 
all  instructions  of  the  nature  of  those  enclosed  be  prepared  bj  the 
officer  to  whom  they  are  addressed,  and  transmitted  to  this  depart- 
ment ;  and  your  early  compliance  herewith  in  relation  to  those  now 
sent  is  desired. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

ALEXANDER  MACOMB, 

Major  General  Chief  Engmeer. 
Major  Jambs  Kearney, 

Topographical  Engineers^  Washington. 


Engineer  Department, 

Washington^  June  26,  1826. 

Sir  :  Herewith  is  enclosed  for  your  government,  a  letter  addressed 
to  you  of  this  date  from  the  board  of  internal  improvements,  contain- 
ing  instructions  relative  to  the  survey,  &c.,  of  a  route  fpr  a  canal  from 
CJonneaut  lake,  along  the  valleys  of  its  outlet^  to  French  creek^  of 
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French  creek  and  of  Alleghany  river  to  Pittsburg,  which  have  been 
prepared  by  the  direction  of  this  department  and  approved  of. 

Yon  will  be  expected  to  furnish  a  copy  to  the  department  as  directed 
by  the  regulations. 

I  have  the  honor  to  be,  rery  respectfully,  your  obedient  servant, 

J.  L.  SMITH, 
CapU  CorpsofEng^B^  acting  in  the  abscenoe  of  Chief  Eng*n. 
Major  James  Ekarnet, 

Top.  Engineers  J  MaadviUey  Pennsylvania. 


Enginbeb  Department, 

Waahingion,  July  10,  1826. 

Sir:  You  will  detail  one  of  the  officers  of  your  party  and  furnish 
him  with  the  requisite  inatructions  for  carrying  into  effect  the  objects 
of  the  following  appropriations  which  were  granted  at  the  last  session 
of  Congress,  viz:  '*Four  hundred  dollars  for  making  a  survey  of 
Sandusky  bay,  to  ascertain  the  expediency  and  expense  of  constructing 
piers,  to  improve  the  navigation  thereof,  and  of  placing  buoys  there- 
in, and  two  hundred  dollars  for  making  a  survey  of  La  Plaisance  bay 
to  ascertain  the  expediency  of  improving  the  navigation  thereof,  and 
the  expense  of  effecting  the  same. 

Your  instructions  maybe  general,  leaving  the  details  to  be  determined 
by  the  judgment  and  discretion  of  the  officer.  It  will  not,  then,  be 
necesary  for  you  to  visit  the  ground,  and  consequently  you  will  not 
be  required  to  withdraw  your  personal  attention  from  the  more  im- 
portant concerns  of  the  Ohio  and  Erie  Canal  surveys. 

It  is  left  with  you  to  fix  the  time  at  which  to  make  the  detail  within 
directed,  except  so  far  as  that  it  is  expected  the  detail  will  be  made  in 
time  to  admit  of  the  completion  of  the  surveys  during  the  present 
season,  and  also  the  rendition  to  the  Engineer  department  of  the  report 
and  drawings  relating  thereto. 

Should  it  not  be  completed  before  the  30th  of  September  next,  the 
progress  which  may  have  been  made  up  to  that  time  must  be  reported 
to  the  Engineer  department,  to  admit  of  its  being  introduced  in  the 
annual  report  of  the  chief  engineer.  This  remark  applies  also  to  the 
other  operations  in  which  you  are  engaged. 

The  amount  appropriated  for  these  two  surveys  will  be  disbursed  by 
the  officer  you  may  detail  to  execute  them.    The  expense  of  the  survey 
in  either  case  must  not  exceed  the  amount  specifically  appropriated. 
I  have,  &c. 

J.  L.  SMITH,  Cap't  Corps  Engineers^ 
Acting  in  the  absence  of  the  Chief  Engineer. 

Major  Jambs  Kbarnet, 

Topo.  Engineers^  MeadviUe,  Pennsylvania. 


Engineer  Department, 

Washington  August  24,  1826. 

Sir  :  Two  commanications  from  you,  dated  the  10th  of  this  month, 
were  received  this  day;  one  of  them  acknowledges  the  receipt  of  the 
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iastructions  of  the  department,  dated  the  10th  ultiiuo,  relating  to  the 
detailing  of  one  of  your  assistants  and  furnishing  him  with  instruc- 
tions to  make  surveys  of  Sandusky  and  La  PlaisancQ  bays,  and  men- 
tions also  a  letter  of  instructions  received  from  General  Bernard,  and 
encloses  a  copy  of  thif  same.  The  other  acknowledges  the  letter  of 
the  department  of  the  17th  ultimo,  and  encloses  vouchers  Nos.  5  and 
6  of  your  accounts  for  the  2d  quarter  of  this  year,  and  contains  re- 
marks on  voucher  No.  8  of  the  same  quarter,  which  was  sent  with 
No.  6  for  explanations. 

If  detaching  an  officer  from  your  brigade  to  make  the  surveys  of 
Sandusky  and  La  Plaisance  bays,  in  pursuance  of  the  instructions  of 
the  10th  of  July  last,  will  embarrass  or  retard  the  progress  of  other 
operations  confided  to  your  direction,  it  is  to  be  regretted,  but  it  can- 
not be  avoided,  and,  therefore,  you  will  lose  no  time  in  despatching 
the  officer  with  the  needful  instructions  for  executing  those  surveys. 
The  sums  appropriated  for  defraying  the  expenses  of  those  surveys, 
viz.,  $400  for  Sandusky,  and  $200  for  La  Plaisance  bay,  will  be  de- 
posited to  your  credit  in  the  Bank  of  Michigan,  at  Detroit,  and  yoa 
will  transfer  the  same  to  the  officer  who  may  be  selected  to  perform 
the  duty.  The  letter  of  General  Bernard  to  you,  a  copy  of  which 
you  have  enclosed  to  the  department,  as  before  stated,  appears  to  be 
the  same  as  that  forwarded  to  you  with  the  letter  of  the  department 
of  the  26th  of  June  last.  If  you  have  not  received  that  communica- 
tion— and  if  you  have  it  has  not  been  acknowledged — it  is  fortunate, 
and  although  unusual  and  informal,  it  is  not  to  be  regretted  that  in 
this  case  General  Bernard  has  sent  directly  to  you  a  copy  of  his  in- 
structions, the  original  of  which  was  sent  through  this  department,  as 
has  been  stated.  It  would  be  very  satisfactory  if  the  surveys  relating 
to  the  route  through  the  valley  of  the  Shenangb  and  Big  Beaver, 
could  be  completed  in  time  to  admit  of  the  commencement  during 
the  present  season,  of  those  embraced  by  the  instructions  of  General 
Bernard,  just  mentioned,  relating  to  a  route  through  the  valley  of 
French  creek  and  the  Allegany.  This  desirable  object,  however, 
must  be  relinquished  if  an  attempt  to  accomplish  it  would  involve  any 
risk  of  failure  of  the  other  route  upon  which  you  are  now  engaged. 

It  would  appear  by  the  tenor  of  the  remarks  you  have  made  in  re- 
lation to  voucher  No.  5,  which  was  sent  to  you  for  '^  explanation  and 
correction,"  and  in  regard  to  which  some  items  were  specified  as 
being  not  approved,  that  you  supposed  it  to  have  been  returned  to 
you  with  the  final  rejection,  not  only  of  the  items  specified,  but  of 
the  whole  voucher,  including  other  items  to  which  no  exception  was 
made.  If  such  was  your  supposition  it  was  erroneous.  The  voucher 
was  returned  to  afford  you  an  opportunity  of  sustaining  the  items 
specified  as  not  being  approved.  Uad  the  declaration  of  non-approval 
been  intended  as  final  it  would  have  been  written,  not  in  pencil,  but 
in  ink,  and  the  voucher  would  not  have  been  sent  to  you,  but  it  would 
have  been  sent  to  the  Auditor  with  a  view  to  the  items  approved  being 
credited  and  those  not  approved  being  disallowed.  The  objections  to 
the  items  for  Adams's  Essays  and  Green's  Astronomy  are  removed  by 
the  explanations  contained  in  your  remarks,  but  they  remain  un- 
changed in  relation  to  the  other  items  specified.    Bat  the  explanation 
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*  mast  be  stated  on  the  voucher^  or  on  a  paper  attached  to  it,  before  the 
olgection  to  Adams's  Essays  and  Green's  Astronomy  can  be  withdrawn; 
and  the  voucher,  therefore,  is  again  retnrnad,  that  you  may  furnish  the 
required  explanation  respecting  those,  or  any  other  of  the  items  spe- 
cified. 

The  remarks  you  have  made  upon  the  objections  of  the  department 
endorsed  upon  No.  8,  will  be  taken  into  consideration  when  that 
voucher  shall  be  in  the  possession  of  the  department.  You  will  there- 
fore return  it  to  the  department  without  delay.  If  you  wish  to  offer 
any  explanation  in  relation  to  those  objections,  it  must  be  attached  to 
the  voucher,  since  it  cannot  otherwise  be  taken  into  consideration; 
but  whether  you  offer  any  explanations  to  the  voucher  or  not,  it  is 
expected  it  will  be  sent  to  this  department  forthwith  on  the  receipt 
hereof. 
I  have  the  honor  to  be,  very  respectfully,  sir, 

Your  most  obedient  servant, 

ALEX.  MACOMB, 
Mcgar  General^  Chief  Engineer. 
Major  J.  Eearnst, 

Top.  Eng.  Bureau^  Beaver  Gounty^  Pennsylvania. 


ENGXmEBR  DePABTMENT, 

Washington^  October  14, 1826. 

8m :  The  Secretary  of  War  has  directed  that  you  will  fulfil  the  in- 
tentions of  the  House  of  Bepresentatives,  as  set  forth  in  the  report  of 
the  Committee  of  Beads  and  Canals,  made  in  pursuance  of  a  resolution 
of  the  House  of  Bepresentatives  of  the  16th  of  January,  1826,  by  mak- 
ing  a  '^  survey  and  location  of  a  road  from  the  eastern  termination  of 
the  Black  Swamp  road,  in  Ohio,  to  intersect  the  Cumberland  road  at 
or  near  Washington,  in  Pennsylvania ;  and  a  survey  of  a  road  from 
Pittsburg,  in  Pennsylvania,  by  the  way  of  Beavertown,  New  Lisbon, 
Canton,  and  Wooster,  to  the  eastern  termination  of  the  United  Statef 
road  from  the  rapids  of  the  Miami  of  Lake  Erie  to  the  western  boun* 
dary  of  the  Connecticut  Western  Beserve,  in  the  State  of  Ohio."  You 
will  therefore  not  come  on  to  Washington  city,  as  you  have  intimated 
to  the  department  in  your  letter  of  the  1st  instant,  which  has  this  day 
been  received,  but  make  your  arrangements  to  make  the  surveys  above 
indicated  as  early  as  possible,  and  not  return  till  you  have  completed 
them.  You  can  divide  your  brigade  into  two  parties  for  the  purpose, 
selecting  the  officer  to  command  the  party  which  you  will  detach  who, 
in  your  opinion,  will  be  best  qualified  to  direct  the  operation.  On 
Monday  a  more  detailed  order  will  be  given  you.  You  will  make 
your  requisitions  forthwith  for  money  to  defray  the  expenses  of  these 
surveys. 

I  am,  sir,  with  great  respect,  your  obedient  servant, 

ALEX.  MACOMB, 

Inspector  Oenerai. 

To  Major  Jambs  Ebabnev, 

Topographical  Engineer  at  Pittsburg^  Pa. 

Bep.  C.  C.  214 6 
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Enqineeb  Departbcbnt, 
Washington,  October  18,  1826. 

Sir  :  In  conformity  with  the  views  of  the  Committee  on  Beads  and 
Canals  of  the  House  of  Bepresentatives,  as  set  forth  in  their  report  of 
the  15th  of  May,  1826,  made  in  pursuance  of  a  resolution  of  the  House 
of  the  16th  of  January  last,  to  inquire  into  the  expediency  of  author- 
izing the  survey  and  location  of  a  road  from  the  eastern  termination 
of  the  Black  Swamp  road,  in  Ohio,  to  intersect  the  Cumberland  road 
at  or  near  Washii^ton,  in  Pennsylvania ;  and  also,  in  pursuance  of  a 
resolution  of  the  House  of  the  25th  of  April  last,  to  inquire  into  the 
expediency  of  providing  for  the  survey  of  a  national  road  from  Pitts« 
burg,  in  Pennsylvania,  by  way  of  Beaver  Town,  New  Lisbon,  Canton, 
and  Wooster,  to  the  eastern  termination  of  the  United  States  road 
from  the  rapids  of  the  Miami  of  Lake  Erie  to  the  western  boundary  ot 
the  Connecticut  Western  Beserve,  in  the  State  of  Ohio,  the  Secretary 
of  War  has  directed  me  to  give  you  instructions  to  carry  into  effect 
the  intentions  of  the  committee. 

The  first  route  commencing  at  the  termination  of  the  Black  Swamp 
road,  the  line  will  run  through  Wooster,  New  Philadelphia,  Cadiz, 
and  thence  to  Wheeling.  The  route  from  Cadiz,  through  Wellsburg, 
to  Washington,  in  Pennsylvania,  will  also  be  examined,  with  a  view 
of  comparing  it  with  the  route  to  Wheeling.  The  route  indicated  by 
the  resolution  does  not  specify  any  other  points  than  the  eastern  ter- 
mination of  the  Black  Swamp  road  and  the  intersection  of  the  Cum- 
berland road  at  or  near  Washington,  in  Pennsylvania ;  and  I  have 
indicated  the  probable  direction  that  it  would  take  by  a  direct  line 
passing  through  the  several  towns  specified  above,  which,  by  examin* 
mg  the  map  of  Ohio,  appear  to  be  in  the  general  direction.  Yon  will, 
however,  examine  all  the  different  routes  which  present  themselves  to 
you,  and  which  you  may  deem  worthy  of  consideration.  The  second 
route,  commencing  at  Pittsburg,  through  Beaver  Town,  New  Lisbon, 
Canton,  and  Wooster,  to  the  eastern  termination  of  the  Black  Swamp 
road,  is  sufficiently  marked  out  as  to  its  general  direction  ;  it  inter- 
sects and  communicates  with  the  first  route  at  Wooster. 

Having  completed  the  examination  of  all  the  sections  of  route  be- 
longing to  each  contemplated  general  route,  you  will  select  those 
which,  in  your  opinion,  will  better  fulfil  the  object,  and  leaving  out 
the  others  to  be  described  separately,  you  will,  m  your  report,  draw 
up  successively  the  description  of  each  general  route.  To  this  effect 
is  annexed  to  these  instructions  a  model  of  an  itinerary  table,  which 
will  afford  the  facility  of  comprehending,  within  a  small  compass,  all 
the  main  facts  belonging  to  each  route,  and  which,  by  exhibiting  at  a 
single  view  all  the  local  circumstances,  will  assist  you  in  the  compari- 
son of  the  respective  qualifications  of  each  route. 

A  written  report  and  a  topographical  map  will  present  the  results 
obtained  by  your  examination,  and  afford  the  facts  and  data  upon 
which  your  recommending  one  of  the  routes  examined  will  be  predi- 
cated.   Your  map  will  be  upon  a  scale  often  miles  to  an  inch. 

During  your  examination  the  measurements  and  levellings  will  be 
limited  to  those  strictly  indispensable  to  fulfil  the  object  oontem- 
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plated.  The  width  of  the  streams  at  the  places  where  they  are  to  be 
crossed  by  bridges  will  be  ascertained,  as  also  the  length  of  cause- 
ways across  marshes  and  the  flat  bottoms  of  valleys.  As  to  the  length 
of  the  road,  it  may  be  computed  from  authentic  records  and  from  sat- 
isfactory information ;  however,  measurements  should  be  made  when 
you  are  not  satisfied  with  the  result  of  your  inquiries.  With  respect 
to  levellings,  they  will  be  limited  to  those  necessary  to  ascertain  the 
graduation,  and  with  a  view  to  determine,  for  each  section  of  the 
road,  the  number  of  miles  at  two  degrees  and  under ;  at  three  degrees 
and  above  two ;  at  four  degrees  and  above  three.  You  will  consider 
the  slope  of  four  degrees  as  the  greatest  to  be  adopted. 

'  You  will  make  an  approximate  estimate  of  the  expense  of  construc- 
tion of  each  route  upon  the  supposition  that  their  pavement,  upon  the 
McAdam's  plan,  should  be  sixteen  feet  in  width,  nine  inches  in  thick- 
ness, and  that  the  bridges,  culverts,  &c.,  should  be  substantial. 

Your  report,  itinerary  tables,  topographical  map,  and  estimate, 
will  be  forwarded  as  soon  as  completed  to  the  Engineer  department. 
On  this  subject  I  must  apprise  you  that  it  is  expected  by  the  Secretary 
of  War  that  you  will  furnish,  during  the  ensuing  session  of  Congress, 
all  the  results  of  your  examinations,  and  it  is  in  this  view  that  I  have 
limited  your  operations  to  those  which  are  deemed  strictly  necessary 
for  the  fulfilment  ot  the  object  contemplated. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

ALEX.  MACOMB, 
Major  General,  Chief  Engineer, 

P.  S.  Enclosed  herewith,  for  your  information,  is  a  letter  from  Mr. 
Marshal,  dated  the  29th  of  September,  1826,  with  a  sketch  of  the 
route  of  the  road. 


Office  of  Topographical  Enginbebs, 

Georgetown,  September,  1827, 

Sm :  Enclosed  herewith  is  a  copy  of  an  order  from  the  Engineer 
department,  dated  December  9,  1826,  which  I  transmit  for  your  in- 
formation and  government. 

You  will  please  to  report  to  me  immediately  the  numbers  of  the 
rooms  which  you  occupy  in  the  office,  and  on  the  last  day  of  each 
month  the  names  and  rank  of  the  officers  and  other  persons  under 
your  command,  and  the  duty  on  which  they  may  be  engaged.  I  have 
likewise  to  call  your  attention  to  the  paragraph  of  the  above  men- 
tioned order  which  relates  to  requisitions  for  instruments  and  other 
articles  necessary  for  carrying  on  your  operations. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  KEAENEY, 
Lieutefnant  Colond  and  Topographical  Engineer. 


Engineer  Depabtment,  December  9,  1826. 

The  topographical  engineers  and  their  assistants,  and  the  civil 
engineers  and  their  assistants,  will  rendezvous  at  the  Bank  of  Columbia 
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to  oomplete  tlieir  memoirs,  maps,  and  drawings,  and  other  works  oon* 
nected  with  their  duties  when  not  employed  in  the  field.  The  senior 
offioer  present  will  command  the  whole,  and  give  the  orders  needful 
id  the  service. 

Booms  will  he  assigned  to  the  different  brigades  according  to  their 
wants  under  the  direction  of  the  senior  officer^  and  when  once  assigned, 
they  are  not  to  be  changed  without  his  consent. 

All  requisitions  for  instruments  and  other  articles  necessary  for  the 
establishment  and  carrying  on  the  operations  directed,  will  be  made 
by  the  several  officers  commanding  brigades,  and  submitted  to  the 
senior  officer,  who  will  forward  them  to  the  Engineer  department, 
with  such  recommendation  or  remarks  as  he  may  think  proper. 

Office  hours  are  fixed  from  9  a.  m.  to  3  p.  m. ;  and,  when  the  ser- 
vice may  require  it,  the  evening  will  also  be  devoted  to  the  perform- 
ance of  duty  at  the  office. 

Officers  of  the  topographical  service  will  not  absent  themselves 
from  duty  without  the  permission  of  the  senior  officer.  Application 
for  leave  of  absence  for  any  period  more  than  three  days  must  be 
made  to  the  chief  engineer. 

A  monthly  report  of  the  names  and  rank  of  the  officers  and  other 
persons  employed  will  be  made  out  by  the  senior  officer.  This  report 
will  state  the  brigade  to  which  each  is  attached,  and  the  duty  on 
which  they  may  be  engaged.  It  will  be  forwarded  on  the  beginning 
of  each  month  to  the  chief  engineer. 

Two  orderlies  will  be  allowed,  whose  pay  will  correspond  with  that 
of  the  orderly  attending  on  the  board  of  engineers. 

ALEX.  MACOMB, 
Major  Oenerai  Chief  Engineer, 


Gboroetown,  D.  C,  December  16,  1826. 
The  following  is  the  arrangement  of  the  rooms  under  the  order  of 
the  Engineer  department,  dated  the  9th  instant.     Each  offioer  com- 
manding a  brigade  will  govern  himself  accordingly : 

Lieutenant  Colonel  Abort  and  brigade,  No.  1,  and  the  large  bank- 
ine  room. 
Major  Kearney  and  brigade,  Nos.  2  and  3. 
Major  Long  and  brigade,  No.  11. 
Captain  McNeill  and  brigade,  Nos.  6  and  7. 
Doctor  Howard  and  brigade,  No.  10  and  closet  No.  9. 
Very  respectfully,  sir,  your  obedient  servant, 

J.  J.  ABEBT, 
Top.  Eng.  and  Ideut.  Colonel  Commanding. 
Major  Kkaknet. 


Engineer  Department, 

Washington^  May  24, 1827. 
Sir:  The  department  acknowledges  the  receipt  of  your  letter  of  the 
22d  instant,  asidng  its  attention  to  the  subject  presented  for  considera- 
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tion  in  your  commanication  of  the  25tli  of  March  last,  in  which  was 
•enclosed  the  letter  of  instractions  to  you  (dated  on  the  16th  of  March 
last)  from  the  board  of  internal  improvement. 

In  relation  to  those  subjects  I  have  to  inform  yon  that  the  instruc- 
tions of  the  board  of  internal  improvements  are  approved^  and  that 
it  is  the  wish  and  intention  of  the  department  that  those  instructions 
be  all  carried  into  effect  during  the  current  season^  and  that  the 
several  examinations  and  surveys  therein  stated  be  executed  in  the 
order  in  which  they  are  indicated  in  those  instructions,  should  there 
be  found  no  material  ground  of  objection  to  such  a  course ;  but 
should  there  be  any  weighty  objection  to  the  execution  of  those  ob- 
jects in  the  order  stated^  you  will  exercise  your  own  discretion  and 
judgment  in  reference  to  the  matter.  The  department  desires  that 
you  lose  no  time  in  putting  these  contemplated  objects  in  a  train  of 
accomplishment. 

With  respect  to  the  duties  heretofore  assigned  to  you,  the  reports 
in  regard  to  which  are  not  yet  completed,  you  will  take  such  measures, 
not  inconsistent  with  the  due  execution  of  the  instructions  of  the 
board  of  internal  improvement  hereinbefore  alluded  to,  as  your  know- 
ledge of  their  relative  importance  may  suggest. 

I  return  those  instructions  herewith,  and  request  you  to  furnish  the 
department  with  a  copy  of  them,  according  to  regulations. 

In  addition  to  the  officers  now  attached  ^  your  brigade.  Lieutenant 
•Gr.  W.  Whistler,  of  the  artillery,  has  been  ordered  to  report  himself 
to  you  at  Washington  by  the  1st  of  July  next ;  and  the  department 
has  this  day  requested  the  Secretary  of  War  to  cause  Lieutenants  J. 
B.  Irwin  and  J.  W.  F.  Carris,  of  the  artillery,  to  be  ordered  to  report 
to  you  for  topographical  duty  at  Pittsburg.  Lieutenant  Whistler 
will  receive  and  execute  such  office  duties  at  headquarters,  and  other 
topographical  duties  there  or  elsewhere,  as  you  may  assign  to  him. 
I  am,  very  respectfuly,  your  obedient  servant, 

ALEX.  MACOMB, 
Major  Genercd  Chief  Eng. 

Lieut.  Col.  James  Ksarnbt, 

Topographical  Engineer ^  Washington  City. 


Enginbbr  Depabtment, 

Washington^  June  Athy  1828. 

Sib  :  I  am  directed  by  the  Secretary  of  War  to  inform  you  that  dur- 
ing  the  present  season  your  attention  is  to  be  directed  to  the  following 
surveys  and  examinations  in  the  States  of  Pennsylvania  and  Ohio, 
viz: 

1.  The  completion  of  the  survey  of  a  canal  route  from  the  head 
of  the  Big  Beaver  creek,  by  the  valley  of  the  Mahoning  river  to  the 
Akron  summit  of  the  Ohio  canal ;  which  survey  was  commenced  by 
you  and  your  assistants  last  year. 

2.  The  survey  of  the  Alleghany  river,  from  Pittsburg  to  the 
month  of  French  creek,  with  a  view  to  effecting  a  slack-water  naviga- 
tion of  that  river. 
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3.  The  examination  of  a  route  for  a  road  from  Uniontown,  Pa.,  via 
Pittsburg  and  Beaver,  to  Oleaveland  in  Ohio.  Of  a  part  of  this  route 
it. is  understood  that  a  minute  survey  has  been  made^  and  it  is  there- 
fore supposed  that  the  examination  will  not  occupy  much  time.  A 
copy  of  a  report  made  to  the  House  of  Representatives  by  their  Com- 
mittee on  Eoads  and  Canals,  on  the  subject  of  the  road  just  mention- 
ed, is  herewith  enclosed,  as  also  copies  of  two  letters  from  Messrs. 
Jas.  Gkddes  and  N.  8.  Roberts,  in  relation  to  the  improvement  of  the 
Alleghany  river.  The  instructions  which  you  have  previously  re- 
ceived from  the  Board  of  Engineers,  and  your  experience  on  these  sub- 
jects in  general,  and  particularly  in  this  part  of  the  country,  render 
unnecessary  more  minute  instructions  at  present.  A  suitable  number 
of  assistants,  for  the  purposes  above  mentioned,  will  be  assigned  to 
you,  and  it  is  expected  that  you  will  proceed  without  delay  to  com- 
mence operations,  as  the  season  is  already  considerably  advanced. 

By  consulting  the  Hon.  Robert  Orr,  jr.,  you  may  be  able  to  ob- 
tain some  useful  information  on  the  subject  of  the  Alleghany  river, 
in  the  improvement  of  which  he  feels  interested  ;  and  the  Hon.  A. 
Stewart  will  assist  you  in  obtaining  the  reports  of  surveys  which  have 
been  made  of  the  road  from  Uniontown  to  Pittsburg. 

You  will  furnish  quarterly  estimates  of  the  probalue  amount  of  funds 
required  to  prosecute  these  surveys,  and  you  will  keep  the  accounts  of 
expenditures  in  such  a  manner  as  to  exhibit  distinctly  the  cost  of  each, 
having  a  view,  in  your  disbursements,  to  the  strictest  economy. 

Respectfully,  sir,  your  obedient  servant^ 

A.  MORDEOAI, 
LieiU.  Engineers^  AsaL  to  Chief  Engineer. 

Lieut.  Col.  J.  Ebarnbv, 

Tcpographuxd  Engineer ^  Washington 


BsDFOBD,  Pa.,  July  2,  1828. 

Snt :  Having  been  informed  that  it  was  contemplated  by  your  de- 
partment to  connect  the  national  road  with  the  Pennsylvania  turn* 
pike  from  Harrisburg  to  Pittsburg,  by  a  permanent  artificial  road,  a 
public  meeting  of  the  citzens  of  our  county,  interested  in  the  proposed 
measure,  was  called,  and  took  place  on  the  10th  day  of  June  last. 

At  that  meeting  the  subscribers  were  '^  appointed  a  committee  to 
draft  and  sign  a  petition  to  the  Secretary  of  War,  setting  forth  the 
practicability,  utility,  and  importance  of  the  measure  contemplated." 
And  at  the  same  time  a  committee  of  six  respectable  citizens  of  our 
county  was  appointed  to  examine  the  ground  best  adapted  for  the 
contemplated  road  ;  to  measure  the  distance  and  make  report  to  us. 
Their  report  we  have  this  morning  received,  accompanied  by  a  draft, 
hereto  annexed,  of  the  courses  and  distances,  made  by  an  experienced 
surveyor^  in  whose  integrity  and  accuracy  we  have  full  confidence. 

That  the  road  here  proposed  could  be  made  at  a  less  expense  than 
upon  any  other  contemplated  route,  we  believe  will  not  be  denied — 
the  materials  being  more  convenient  and  the  distance  considerably 
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shorter,  and  that  it  would  be  of  greater  public  utility  will  not  as  we 
conceive,  be  questioned  by  any  impartial  mind.  The  whole  distance 
from  Washington  to  Pittsburg  would  probably  be  from  fifteen  to 
twenty  miles  shorter  than  by  Uniontown — a  fact  of  great  importance 
to  the  government,  as  well  as  to  individuals.  Travellers  would  have  a 
choice  of  good  roads  from  Hancock  westward,  and  all  the  intermediate 
towns  and  counties  between  that  place  and  Pittsburg  would  be  very 
greatly  accommodated.  The  same  advantages  would  result  to  the 
travelling  eastward,  and  a  portion  of  the  produce  of  this  section  of 
country  might  be  directed  to  a  market  south  of  Baltimore,  to  the  ad- 
vantage of  all  parties. 

From  the  official  list  of  post  offices  and  post  roads  it  will  be  seen  that 

the  distance  from  Washington  city  to  Hancock  is 93  mUea 

Contemplated  road  per  draft 22 

Thence  to  Bedford 16 

To  Pittsburg 96 

—    227 

From  Washington  city  to  Uniontown  is 197 

Supposed  distance  to  Pittsburg 46 

243 

Difference 16 

And  the  connecting  road  on  our  proposed  route  would  be  but  of  half 
the  extent  of  that  by  Union. 

The  subscribers,  therefore,  in  obedience  to  the  instructions  of  their 
constituents,  very  respectfully  request  that  an  examination  and  survey 
of  this  route  be  directed  by  your  department  to  be  made  by  the  en- 
gineers of  the  government,  previous  to  a  final  decision  of  the  question. 
And  they  beg  leave  to  state  to  the  honorable  the  Secretary  of  Wra, 
that  they  feel  a  greater  confidence  in  the  success  of  this  application^ 
from  the  consideration  that  the  great  national  road  (of  which  the  loca- 
tion in  this  direclion  would  have  been  more  beneficial  to  the  depart- 
ment) was  constructed  altogether  by  the  public,  whilst  our  turnpike 
owes  its  existence  in  a  great  measure  to  the  enterprise  and  liberality 
of  public  spirited  individuals. 

We  are,  honorable  sir,  with  great  respect,  your  obedient  servants, 

J.  M.  RUSSELL. 

TIMOTHY  HIGSON. 

GEORGE  BURD. 

CHAS.  Mclaughlin. 

GEO.  W.  BARTON. 
W.  WATSON. 
Hon.  P.  B.  Porter, 

Secretary  of  War  of  the  United  States. 

[For  draft  of  route  see  original.] 


88  JEMES  KEARNEY. 

Engineer  Department, 

Washington,  July  29,  1828. 

Sir  :  I  transmit  to  you  herewith  a  copy  of  a  comoiaiiication  from  a 
committee  of  the  citizens  of  Bedford  county,  Pennsylvania,  to  the 
Secretary  of  War,  requesting  a  survey  may  he  made  of  a  cert€dn  route 
for  a  road  to  connect  the  Cumherland  road  with  the  Pennsylvania 
turnpike,  from  Harrishurg  to  Pittsburg.  The  committee  Have  been 
informed  that,  from  the  number  of  surveys  with  a  view  to  internal  im- 
provement now  under  operation,  and  the  limited  means  at  the  disposal 
of  the  department  for  such  purposes,  it  will  not  be  possible  to  direct 
the  survey  alluded  to,  to  be  made  at  this  time  ;  but  that  you  would  be 
instructed  to  make  the  survey  asked  for,  should  there  remain  sufficient 
time  this  season,  after  having  completed  the  surveys  already  assigned 
to  you;  you  will,  therefore,  should  circumstances  admit  of  it,  after  the 
close  of  your  present  engagements,  proceed  to  make  the  survey  desig- 
nated in  the  enclosed  memorial. 

I  have  the  honor  to  be,  respectfully,  your  obedient  servant, 

By  order  of  the  chief  engineer. 

A.  MOBDECAI, 
Lieutenant  Engineers,  Assistant  Chief  Engineer. 

Lieutenant  Colonel  J.  Kearnet, 

Topographical  Engineers,  Pittsburg,  Pa. 


House  of  Bepresentatives, 

January  29,  1829. 

Besclved,  That  the  Secretary  of  War  be  directed  to  lay  before  this 
House  the  report  of  the  engineers  of  a  survey  for  a  harbor  at  the 
mouth  of  the  Elk  creek,  on  Lake  Erie,  in  the  State  of  Pennsylvania. 

Attest : 

M.  St.  CLAIB  CLAEKE,  Clerk, 

Engineer  Dispabtussst. 
Beceived  30th  July,  1829. 


House  of  Bepresentatives, 

January  20, 1829. 

Resdved,  That  the  Secretary  of  War  be  directed  to  report  to  this 
House,  a  copy  of  the  survey  and  estimate  made  for  a  canal   by  the 
corps  of  engineers  of  the  United  States,  from  Portage  summit  to  inter- 
sect the  line  surveyed  by  Colonel  Kearney. 
Attest ' 

M.  St,  CLAIB  CLABKE. 
Clerh  House  of  EepresenUUives, 

Engineer  Department,  February  3,  1830. 

Heferred  to  Lieutenant  Colonel  Kearney. 

C.  GEATIOT, 

Corps  of  Engineers. 
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Engineer  Department, 
Waahingtonf  Jafttuiry  31,  1829. 
•[Engineer  Order,  No.  2.] 

Lieatenant  Colonel  J.  J.  Abert,  topographical  engineer,  will  repair 
as  early  as  practicable  to  this  city,  in  order  to  take  charge  of  the  Topo- 
graphical Bnreau  of  the  Engineer  department,  for  which  station  he  is 
hereby  detailed. 

The  reports  and  returns  required  by  paragraph  915  of  the  army 
regulations  will  be  addressed  accordingly. 

C.  GRATIOT, 

Oorpa  of  Engineers. 


Engineer  Department, 
Washington,  February  20,  1829. 
[Engineer  Order,  No.  3.] 

In  addition  to  the  duties  assigned  by  the  general  army  regulations 
to  the  topographical  engineer  in  charge  of  the  Topographical  bureau 
of  this  department,  he  will  perform  the  duties  of  assistant  to  the  chief 
engineer,  in  relation  to  such  reconnoissances  and  surveys,  both  for 
military  and  civil  purposes,  as  may  be  entrusted  to  topographical 
engineers,  assistant  topographical  engineers,  or  civil  engineers,  under 
the  direction  of  this  department.  He  will  therefore  prepare  and  issue, 
with  the  sanction  of  the  chief  engineer,  the  instructions  and  orders 
necessary  for  that  branch  of  the  service,  and  in  the  absence  of  the 
chief  engineer  he  will  consult  with  the  Secretary  of  War,  upon  ex- 
traordinary business  presented  to  him,  and  be  governed  by  his  decision. 

Correspondence  relatmg  to  topographical  service  will  be  addressed, 
as  heretofore,  to  the  chief  engineer. 

C.  GRATIOT, 
Chief  Engineer. 


Engineer  Department,  Topograph[cal  Bureau, 

March  11,  1829. 

Sir  :  I  am  directed  by  Colonel  Gratiot,  chief  engineer,  to  re(]^uire 
jou  to  report,  with  as  little  delay  as  possible,  what  surveys  remain  to 
be  completed  or  reported  upon  by  you,  and  the  state  of  forwardness 
of  each. 
Very  respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Lieutenant  Colonel  of  Topographical  Engineers, 

Lieutenant  Colonel  J.  Kearney,  Washington. 


Engineer  Department, 

Washington^  April  7th,  1829. 

Sir  :  The  President  of  the  United  States  has  directed  that  the  ne- 
oesaaiy  surveys  for  the  location  of  a  canal  roand  the  Muscle  shoals  of 
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the  Tennessee  river,  and  for  the  improvement  of  the  navigation  of  the 
same  river  at  Colbert's  shoals,  be  made  with  the  least  practicable 
delay,  and  this  service  is  entrusted  to  you.  Lieutenant  Tarnbull, 
with  one  assistant,  and  Messrs.  Swift  &  Gerion,  assistant  civil  en- 
gineers, will  report  to  you  for  this  duty,  and  you  will  take  it,  with  the 
necessary  numoer  of  the  officers  of  your  present  party,  by  which  means 
it  is  hoped  you  will  be  able  to  execute  these  surveys  with  great  despatch. 
Y^u  will  receive  the  requisite  instructions  from  the  board  of  inter- 
nal improvement,  and  will  proceed  without  delay  to  the  scene  of 
operations,  on  the  completion  of  which  you  will  return  with  your 
party  (excepting  Lieutenant  TurnbuU  and  his  assistant,  who  will 
remain  in  Kentucky)  to  this  place,  to  prepare  the  maps  which  are  to 
be  laid  before  the  board  of  internal  improvements.  The  necessary 
funds  will  be  advanced  on  your  estimates. 
Respectfully,  your  obedient  servant, 

C.  GRATIOT, 
Brevet  Brigadier  General  and  Chief  Engineer^ 

Lieuf.  Col.  J.  Ebarnet, 

Topographical  Engineer^  Washington^  D.  G. 


Washington  Citt,  AprU  11, 1829. 

Sir  :  Agreeably  to  direction  of  the  Engineer  department,  I  send  to 
you  the  present  instructions  relative  to  the  location  of  works  destined 
to  improve  the  navigation  of  the  Tennessee  at  the  Muscle  shoals  and 
Colbert's  shoals. 

You  will  find  herewith  annexed  a  printed  report  and  five  sheets  of 
drawing  :  they  relate  to  an  examination  made  by  the  board  of  internal 
improvement  of  the  navigation  of  the  Tennessee  from  Brown's  ferry 
to  Waterloo.  I  refer  you  to  these  documents  for  the  information  de- 
rived from  preliminary  surveys  and  examination.  It  is  the  desire  of 
the  Engineer  department  that  you  would  be  pleased  to  return  these 
documents  to  the  department,  after  having  taken  copies  of  such  as 
might  be  useful  to  you  ;  it  is  also  requested  that  you  would  transmit 
a  copy  of  the  present  instructions  to  the  Engineer  department. 

In  the  report  above  mentioned,  the  board,  with  a  view  to  overcome 
the  obstructions  at  the  Muscle  shoals,  has  recommended  a  canal,  either 
following  the  northern  bank  of  the  Tennessee,  from  Brown's  ferry  to 
Florence,  or  running  through  the  plains  of  Courtland,  leaving  the 
Tennessee  in  the  vicinity  of  Brown's  ferry^  and  terminating  at  or  near 
the  mouth  of  Spring  creek,  below  the  town  of  Tuscumbia.  Each  of 
these  routes  will  have  to  be  located  on  the  ground ;  and  the  surveys, 
levellings,  &c.,  will  have  to  be  performed  in  such  a  way  as  to  exhibit 
and  afford  all  the  facts  and  data  upon  which  are  to  rest  the  planning, 
delineation,  and  estimate  of  the  work  and  of  its  several  details. 

Canal  from  Brown*  8  ferry  to  Florence. 

From  Brown's  ferry  to  Florence  the  distance,  in  following  the  chan- 
nel of  the  river,  is  about  thirty-seven  miles,  out  of  which  thirty-one 
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do  not  afford,  at  low  water,  a  depth  of  more  than  eighteen  inches  ;  on 
the  six  remaining  miles,  a  depth  of  at  least  three  feet  is  found.  The 
distance  between  these  same  places,  measured  along  the  northern 
shore,  has  been  computed  to  be  37^  miles.  On  this  distance  the  mar- 
gin of  the  river  presents  intervening  bluffs,  forming  together  a  length 
of  2^  miles,  and  fiat  bottoms  subject  to  be  overflowed,  and  averaging 
together  35f  miles.  It  must  be  remarked  that,  from  Shoal  creek  to 
Sweet-water  creek,  distance  six  miles,  the  bank  has  not  been  con- 
sidered as  steep  enough  to  be  classed  among  the  bluffs  ;  however,  its 
slope  precludes  from  admitting  it  altogether  on  the  division  of  flat 
bottom. 

The  whole  fall  from  Brown's  ferry  to  Florence  has  been  found  hy 
Lieutenant  Jefferson  Vail  to  be  263  ■^%^  feet.  The  severe  illness  of 
this  officer,  and  of  his  assistant,  Mr.  James  Swift,  has  prevented 
connecting  with  the  bed  of  the  river  the  general  line  of  levels  run 
from  Brown's  ferry  to  Florence.  Therefore,  the  first  and  indispensa- 
ble operation  to  be  performed  will  be  to  run  a  line  of  levels  along  the 
margin  of  the  river,  with  a  view  to  ascertain  how  the  fall  is  distrib- 
uted from  Brown's  ferry  to  Florence,  as  also  to  determine  the  lines  of 
lowest  and  highest  water  in  the  river.  These  several  results  will  be 
of  main  importance  to  fix[on  the  number,  elevation,  and  length  of  the 
levels  forming  the  line  of  canal ;  they  will  direct  in  the  location  of  the 
aqueducts,  locks,  and  embankments  required,  as  also  in  the  selection 
of  the  most  convenient  means  of  supplying  the  canal  with  water. 

Thejirst  aedion  of  canal  will  run  from  the  vicinity  of  Brown's  ferry 
to  Elk  river :  the  distance  will  be  from  nine  to  eleven  miles.  Here 
two  routes  are  to  be  investigated,  compared,  and  located :  one  through 
the  sluice  channel,  the  other  through  the  flat  bottom.  In  locating 
either  of  them  it  will  be  necessary  to  procure  all  the  local  facts  and 
surveys  which  will  assist  in  determining  whether  this  section  must 
terminate  into  the  Tennessee  or  into  Elk  river  ;  and,  in  either  altern- 
ative, aid  to  plan  the  works  to  accomplish  the  object.  Should  the  canal 
terminate  into  the  Tennessee,  two  regulating  locks  will  become  neces- 
sary ;  should  it  cross  Elk  river,  either  an  aqueduct,  or  a  dam  erected 
below  the  crossing-place,  will  have  to  be  resorted  to  ;  and  in  the  lat- 
ter case,  two  regulating  locks  would  be  required. 

Whether  the  route  will  follow  the  sluice  channel  or  the  flat  bottom^ 
embankments  will  become  necessary  to  preserve  the  canal  from  being 
overflown.  But,  in  locating  the  work  through  the  flat,  the  highest 
ground  is  to  be  selected  in  order  to  lessen,  as  much  as  practicable,  the 
elevation  of  the  embankments;  and  even,  should  not  the  distance  be 
too  much  increased  by  it,  the  canal  might  be  located  along  the  foot  of 
the  hills  bordering  on  the  flat  bottom. 

This  section  is  to  be  supplied  with  water  by  the  Tennessee ;  there- 
fore, a  dam  is  to  be  erected  at  a  convenient  place  below  Brown's  ferry. 
The  upper  end  of  Coxe's  island  seems  to  be  favorable  to  facilitate  the 
construction  and  insure  the  stability  of  the  work.  This  dam  is  to  be 
raised  sufficiently  to  procure  a  depth  of  six  feet  in  the  canal  at  a  low 
stage  in  the  river.  The  commencement  of  the  canal  will  be  located 
between  the  dam  and  Brown's  ferry,  at  a  point  convenient  to  erect  a 
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regulating  lock,  and  where  the  river  will  afford  at  least  five  feet  atitB 
lowest  sta^e. 

The  second  section  of  canal  will  turn  round  the  bluff  rising  below 
the  mouth  of  Elk  river  and  terminate  at  Blue-water  creek ,  on  the 
whole  distance  of  about  ten  miles,  and  the  work  will  follow  either  the 
flat  or  the  foot  of  the  hills  bordering  on  the  flat-bottom  ;  in  either  case 
conciliating  shortness  of  distance  with  the  least  elevation  of  embank- 
ments. 

At  the  bluff  at  the  mouth  of  Elk  river,  as  also  at  Dutch-landing 
bluff,  it  will  become  necessary  to  determine  which  means  will  prove 
the  cheapest  and  most  convenient  either  to  cut  the  canal  through  the 
slope,  or  to  support  the  work  by  walls,  or  to  combine  together  these 
two  means.  Cross-sections  of  the  bluffs  are  to  be  taken,  the  river  at 
their  foot  must  be  sounded ;  and  the  nature  of  the  bottom  is  to  be  as- 
certained, in  order  to  be  provided  with  all  the  data  upon  which  the 
plan  and  estimateof  those  portions  are  to  be  predicated. 

In  locating  this  second  section,  the  same  investigations,  determina- 
tion of  facts,  and  surveys,  which  have  been  recommended  respecting 
the  crossing  of  the  bed  of  the  Elk,  are  equally  to  be  attended  to  in  re- 
lation to  Burney's  creek,  Second  creek  and  Blue-water  creek.  Be- 
sides, these  streams  must  be  considered  under  the  point  of  view  of 
being,  if  necessary,  used  to  supply  the  canal ;  and  should,  for  such 
purposes,  their  aid  be  required,  it  will  be  indispensable  to  perform  the 
surveys  destined  to  the  location  of  the  several  works  which  would  ac- 
complish the  object. 

This  section  of  canal  will  be  supplied  by  the  Tennessee,  if  the  Elk 
be  crossed  on  an  aqueduct,  and  by  Elk  river,  if  the  passage  of  this 
stream  be  effected  by  means  of  a  dam  backing  the  river. 

The  third  section  will  run  from  Blue-water  creek  to  Shoal  creek. 
On  this  distance,  of  about  nine  miles,  there  are  but  two  bluffs,  viz : 
Doublehead's  and  Taylor's,  which  make  but  partially  close  to  the 
edge  of  the  river.  What  has  been  recommended  in  relation  to  the 
two  bluffs,  on  the  preceding  section,  is  equally  applicable  to  Double- 
head's  and  Taylor's  bluffs. 

The  route  will  be  located  either  on  the  highest  ground  of  the  flat  or 
along  the  foot  of  the  hills  bordering  on  the  flat  bottom, which  is  inter- 
rupted but  at  the  bluffs  just  mentioned.  It  is  useless  to  state  that  the 
location  must  conciliate  distance,  economyi  and  security  against  the 
freshets. 

It  is  anticipated  that  Four-mile  creek  and  Six -mile  creek  maybe 
crossed  by  aqueducts  ;  but  Shoal  creek,  as  to  its  crossing  and  its  fit- 
ness to  be  used  to  supply  the  canal,  will  require  the  same  operations 
as  those  recommended  for  the  tributaries  crossed  by  the  preceaing  sec- 
tions of  canal. 

Whatever  may  be  the  mode  adopted  to  cross  Blue-water  creek,  it 
is  much  desirable  that  this  section  should  receive  from  this  stream  a 
supply  of  water  ;  therefore  the  works  to  effect  this  object  are  to  be 
located,  and  all  the  facts  connected  with  their  estimate  are  to  be  as- 
certained. 

The  fourth  section  will  follow  along  the  slope  of  the  hills  which 
43tretch  parallel  to  the  river  from  Blue-water  creek  to  Sweet-water 
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creek.  At  many  places,  these  hills  approach  very  near  to  the  water's 
edge,  at  others  their  foot  affords  room  along  the  margin  of  the  margin; 
at  some  the  slope  is  gradual,  at  others  precipitous.  Therefore,  this 
section  will  require  an  attentive  examination  and  minute  surveys. 
The  canal,  on  this  distance,  will  prove  a  series  of  portions  running 
partially  through  sloping  ground  and  of  others  altogether  supported 
by  walls  and  embankments.  The  cross-sections  must  be  much  multi-* 
plied  all  along  the  line;  for  without  them  it  would  not  be  practicable 
to  make  a  plan  and  an  estimate  which  would  conciliate  the  fitness  of 
the  work  with  solidity  and  economy.  Where  walls  are  to  be  erected, 
the  depth  of  the  river  and  the  nature  of  the  bottom  are  to  be  carefully 
ascertained.  Respecting  the  termination  of  this  fourth  and  last  sec- 
tion, it  must  take  jj^ace  at  or  near  the  mouth  of  the  Sweet- water  creek, 
at  a  point  in  the  Tennessee  where,  at  the  lowest  stage,  five  feet  of 
water  can  be  carried  through  down  to  Florence ;  a  regulating  lock  is 
to  be  located  at  the  point  of  termination. 

This  section,  about  seven  miles  long,  has  to  rely  for  supply,  either 
on  the  third  section,  fed  by  Blue- water  creek,  or  on  Shoal  creek.  It 
is  disirable  that  the  latter  of  these  streams  should  be  made  available 
to  compensate  for  the  waste  of  water,  which  will  be  great  on  this 
part  of  the  canal.  Therefore,  the  works  destined  to  fulfil  this  ob- 
ject, are  to  be  located,  and  the  facts  in  relation  to  them  minutely 
ascertained. 

A  basin  at  each  end  of  the  canal  will  be  indispensable.  It  is  desira- 
ble that  each  basin,  instead  of  being  located  into  the  river,  should  make 
part  of  the  canal,  connected  with  it,  and  guarded  against  the  freshets. 
Owing  to  the  great  importance  of  the  trade  of  Elk  river,  it  is  also 
desirable  that  a  basin  should  be  provided  for,  near  the  place  where 
the  canal  will  cross  that  river. 

Canal  from  Brown' a  ferry  to  Spring  creek. 

The  country  south  of  the  Muscle  shoals,  and  comprehended  between 
Malett's  creek  to  the  east,  Spring  creek  to  the  west,  and  a  range  of 
hills  to  the  south,  is  generally  even,  and  appears  to  fall  gradually 
from  the  bank  of  the  river  towards  the  south ;  it  is  to  say  in  a  contrary 
direction  to  the  course  of  the  tributary  streams.  It  is,  therefore,  an- 
ticipated that  a  line  of  greatest  depression  might  exist  through  this 
plain  ;  which  line  Jias  to  be  traced  on  the  ground,  and  determined  by 
surveying  and  leveling  operations ;  it  will  be  the  route  of  the  canal 
now  under  consideration. 

Again,  the  fall  from  low-water  mark  at  Brown's  ferry,  to  low-water 
mark  at  Florence,  has  been  found,  as  stated  before^  16^^^^  feet,  thus 
the  fall  from  the  mouth  of  Malett's  creek  to  that  of  Spring  creek  must  be 
nearly  the  same,  and  perhaps  the  country  in  this  direction  will  have 
a  similar  fall. 

With  a  view  to  locate  a  canal  on  such  a  ground,  it  will  be  necessary 
to  raise,  by  means  of  a  dam ,  the  Tennessee,  below  Brown's  ferry,  to  an 
elevation  which  would  permit  to  commence  the  canal  at  Malett's  creek, 
and  through  its  ravine  to  enter  the  plain  and  follow  the  line  of  greatest 
depression  just  now  mentioned.  The  dam  might  be  located  at  the 
upper  end  of  Ooxe's  island,  and  its  elevation  determined  on  the  relative 
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level  of  the  plaiuy  and  the  requisite  of  a  depth  of  six  feet  in  the  canal. 
A  lock  is  to  be  annexed  to  it  to  afford  a  communication  between  Elk 
river  and  the  commencement  of  the  canal ;  as  also  to  keep  open,  at 
common  stage  of  water,  the  navigation  of  the  river. 

It  is  desirable  that  the  Tennesse  should  be  examined  from  Brown's 
ferry  to  Flint  creek,  in  order  to  ascertain  whether  on  this  portion  of 
the  river  a  location,  better  and  more  convenient  than  the  preceding 
one,  might  be  found  respecting  the  dam,  and  the  commencement  of 
the  canal.  The  latter  would  then  enter  the  plain  through  one  of  the 
ravines  or  beds  of  creeks  offered  on  this  distance.  Perhaps  a  dam  across 
Flint  creek  might  dispense  with  a  dam  across  the  Tennessee,  and  prove 
less  expensive ;  in  such  a  case  the  canal  would  have  to  be  supplied 
altogether  by  Flint  creek,  but  the  canal  would  be  much  increased 
by  such  an  arrangement.  Another  disposition  might  be  to  admit 
but  a  feeder  from  Flint  creek  to  Malett's  creek  ;  the  canal  would 
then  commence  at  Mallet's  creek,  where  locks  would  effectuate  the 
communication  with  the  Tennessee.  These  two  arrangements  would 
dispense  with  a  dam  across  the  Tennessee,  and  are  both  to  be  closely 
investigated  and  compared  to  that  which  would  nesessitate  the  erection 
of  a  dam  in  the  Tennessee.  Surveys,  levellings,  and  location  have  to  be 
made  in  relation  to  the  arrangement  which  will  deserve  a  decided  pre- 
ference^ and  the  facts  and  reasons  on  which  will  rest  this  preference  will 
be  minutely  recorded. 

On  the  supposition  of  the  canal  commencing  at  Malett's  creek,  the 
whole  line  will  have,  more  likely,  to  be  chiefly  supplied  of  water  by 
the  Tennessee ;  for  Big  Nance's  creek  and  Town  creek,  crossed  by  the 
work,  do  not  yield  much  water  in  summer  season,  and  besides,  have 
their  beds  much  depressed  below  the  general  surface  of  the  ground. 
However,  it 'is  desirable  that  investigations  and  surveys  should  be 
made  in  order  to  secure  the  resources  which  might  be  drawn  from  these 
streams. 

The  canal^  after  having  crossed  these  two  creeks  on  aqueducts  con* 
veniently  located,  will  follow  the  best  and  lowest  ground  to  terminate 
into  Spring  creek,  at  a  point  whence  five  feet  of  water  can  be  carried 
down  to  Tennessee  river  at  its  lowest  stage. 

At  each  end  of  the  canal,  a  basin,  making  part  of  the  work,  is  to  be 
provided,  and  regulating  locks  are  to  be  erected  at  the  commencement 
and  termination  of  the  canal.  Bespecting  the  intervening  locks  on 
the  line  of  the  canal,  the  survey  of  the  line  of  greatest  depression  will 
assist  in  fixiog  their  location  with  a  view  to  avoid  extra  embankments 
or  extra  cuttings. 

Cross  sections  of  the  ground  must  be  multiplied  all  along  the  line, 
and  more  especially  where  embankments  are  to  be  raised,  and  deep 
cuttings  effected.  The  same  is  to  be  carefully  attended  to  on  the 
route  from  Brown's  ferry  to  Florence.  On  both  routes  the  nature  of 
the  ground  is  to  be  ascertained,  and  this,  as  far  as  practicable,  to  the 
depth  of  the  bottom  of  the  canal.  The  levels  of  low  and  high  water 
in  the  streams  crossed  by  the  canal,  are  to  be  recorded  and  marked  on 
the  profiles ;  and  this,  more  especially,  on  the  Tennessee,  from  Brown's 
ferry  to  Florence.  In  running  between  these  two  points,  the  line  of 
levels  on  the  margin  of  the  river,  it  is  most  desirable  to  have  stations 
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at  the  head  and  foot  of  each  fall«  to  enable  to  point  ont  the  degree  of 
practicability  of  improving  the  navigation  by  means  of  dams  and  locks. 
The  width  and  depth  of  the  river,  the  nature  of  the  bottom  and  banks 
where  such  work  might  be  erected,  are  to  be  carefully  recorded  in 
the  field-books. 

In  fine,  the  surveys,  drafts,  and  field-books  must  present  all  the 
factB  and  local  circumstances  upon  which  the  plan  and  the  estimate  of 
the  two  routes  of  canal  just  pointed  out  are  to  be  framed  and  pre- 
dicated, in  relation  to  the  elements  upon  which  the  prices  are  to  rest, 
it  will  be  indispensable  to  procure  the  best  information  respecting  the 
price  of  labor,  that  of  materials  of  every  kind,  and  respecting  also  the 
places  where  these  materials  are  to  be  obtained. 

Shoals  from  Florence  to  Waterloo. 

The  printed  reports  and  drafts  Nos.  3  and  5,  herewith  annexed, 
show,  that  from  l^lorence  to  Waterloo  the  river  afibrds,  in  a  distance 
of  together  twenty-four  miles,  at  least  five  feet  depth  at  low  stage  of 
water  ;  but  at  several  places,  forming  together  a  length  of  about  four 
and  a  half  miles,  the  channel  of  the  Tennessee  becomes  obstructed  by 
shoals,  upon  which  the  depth  varies  from  fifteen  to  thirty  inches. 

These  places  are.  Little  JSuck  shoals,  Colbert  shoals,  Yellw  Spring 
shoals,  Bocky  Bar,  and  Bee-Tree  shoals. 

Each  of  them  is  to  be  minutely  surveyed  and  sounded.  The  nature 
of  the  bottom  is  to  be  carefully  ascertained,  and  on  a  length  extend- 
ing from  deep  water  above  to  deep  water  below.  Both  shores, 
on  each  side  of  these  obstructions,  must  be  included  in  the  survey, 
with  a  view  to  determine  whether  the  obstacle  shall  be  avoided  by 
means  of  a  lateral  canal,  or  removed  by  deponing  on  a  certain  width 
the  channel.  It  is  desirable  to  know  what  is  the  depth  of  water  over 
the  obstruction  at  low,  common,  and  high  stage  of  the  stream. 

I  will  close  up  the  present  instructions,  by  begging  of  you  to  collect, 
on  the  spot,  the  best  information  respecting  the  kind  and  dimensions 
of  boats  which  would  better  suit  the  trade  which  will  have  to  be  ac- 
commodated by  the  contemplated  canal.  For  the  present,  we  may 
assume  for  the  dimensions  of  the  locks  sixteen  feet  breadth,  and  one 
hundred  and  sixteen  feet  length,  measured  between  the  hollow  quoins, 
and  for  those^of  the  canal  a  width  of  fifty-two  feet  at  the  water  line, 
and  a  depth  of  six  feet  water. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  ob't  servt, 

BEENAED, 
Brig,  Gen.  Member  of  the  Board  of  Internal  Improvements, 

Lieut.  Col.  James  Eearnbt, 

Topographical  Engineers^  Washington  city. 


ToPOGBAPnicAL  Bureau,  July  10,  1829. 

Sib  :  I  am  directed  by  the  Acting  Secretary  of  War  to  require  your 
immediate  and  undivided  attentiou,  to  the  report,  estimate^  and  draw- 
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ings  in  relation  to  the  survey  of  the  Muscle  shoals,  and  that  you  will 
endeavor  to  have  the  same  completed  by  the  first  of  November  next. 
I  remain  sir,  very  respectfully,  your  obedient  servant, 

JOHN  J.  ABERT, 
LietU.  Col.  Topographical  Engineers. 
Lieut.  Col.  James  ERARimr, 

Washington. 


January  22, 1829. 

Dear  sir  :  General  Gratiot  in  conversation  said  that  it  was  not 
from  any  want  of  confidence  in  your  ability  that  the  order  of  the  10th 
was  changed,  as  you  will  observe,  but  that  General  Bernard  had  been 
on  that  ground  in  the  first  instance  ;  had  made  some  examinations 
there ;  had  probably  prepared  a  plan,  and  in  this  stage  of  the  busi- 
ness, it  would  be  indelicate  in  him  to  take  the  work  of  the  plan  and 
estimates  out  of  his  hands. 

Yours  truly,  J.  J.  A. 

Colonel  Ebarnbt. 


Topographical  Bureau,  Jvly  22,  1829. 

Sir  :  You  will  consider  yourself  as  relieved  from  the  necessity  of 
making  out  the  estimates  stated  in  my  letter  of  the  10th  instant,  and 
will  confine  your  attention  to  the  report  and  drawings. 
By  order  of  the  chief  engineer. 

J.  J.  ABERT, 
Lievit.  Col.  T<^pographioai  Engineers. 
Lieut.  Col.  Eearnet, 

Topographical  Engineer ^  Washington. 


House  of  Keprbskntativib, 
Jamaty  20,  1830. 

Besdlvedy  That  the  Secretary  of  War  be  requested  to  communicate 
to  this  House  the  report  of  the  engineer  employed  to  make  a  recoo- 
noissanceof  the  mail  and  military  road  from  Uniontown,  Pennsylvania, 
by  way  of  Pittsburg,  to  Lake  Erie. 

Attest :  M.  St.  CLAIB  CLARKE, 

Clerk  House  of  Bqnresentaiives  U.  8. 

Engirber  DeparxhenTi 

February  3  1830. 

Referred  to  Lieutenant  Colonel  EearuOT. 

C.  GRATIOT,  Brigadier  General. 
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House  of  BsPKESENTATiYfis,  January  20,  1830. 

Resolvtdf  That  the  Secretary  of  War  be  directed,  as  soon  as  prao- 
ticable,  to  return  to  this  House  a  copy  of  the  survey  made  of  the  harbor 
at  the  mouth  of  Elk  creek,  on  the  south  shore  of  Lake  Erie. 

Attest ;  M.  St.  CLAIR  CLARKE, 

Clerk  House  of  Representatives. 

Ekqinbbr  Department,  Fd>ruary  3,  1830. 

Beferred  to  Lieutenant  Colonel  Kearney. 

C.  GRATIOT,  Brigadier  General. 


House  of  RBPaiSEifrrATivis,  January  26,  1830. 

Beeclved.  That  the  Secretary  of  War  be  directed  to  return  to  this 
House,  as  soon  as  practicable,  copies  of  the  different  surveys  made  by 
CSoIonel  Kearney,  from  the  Ohio  river,  in  a  direction  to  Lake  Erie, 
with  a  view  to  the  improvement  of  navigation  in  that  direction,  and 
the  extension  of  the  Chesapeke  and  Ohio  canal. 
Attest' 

M.  St  CLAIR  CLARKE, 
Clerk  House  of  Representatives^  U.  8. 

ENaiMBBB  DEPARfMENT,  F^MTuary  3,  1830. 

Beferred  to  Colonel  Kearney. 

C.  GRATIOT,  Briy.  General. 


Engineer  Department, 
WoMngton,  December  17,  1830. 
[Engineer  Orders,  No.  4  ] 

By  authority  from  the  Secretary  of  War,  a  furlough  for  six  months, 
to  commence  dn  the  Ist  of  January^  1831,  is  hereby  granted  to  Gene- 
ral 8.  Bernard,  assistant  engineer. 

C.  GRATIOT,  Chief  Engineer. 


Engineer  Departmeitt, 
Washington^  AprU  27,  1831. 

Sir  :  Ton  will  continue  the  preparation  of  the  maps  and  memoirs 
relative  to  the  surveys  which  have  been  made  under  your  direction, 
for  internal  improvements  in  Pennsylvania  and  Ohio,  reporting  to 
this  department  the  completion  of  each  work  as  it  may  be  effected. 

Bep,  0.  0.  214 7 
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For  this  purpose  the  servides  of  your  present  assistants^  Lieutenants 
Ramsay  and  Berrien,  will  be  still  available. 
BespectfuUy,"  your  obedient  servant, 

0.  GRATIOT,  Brig.  General. 
Lieutenant  Colonel  Ebarnet, 

Topographical  Engineer^  Washington^  D,  C. 


CIRCULAR. 

Topographical  Burbav,  June  28,  1831. 

Sir  :  You  will  report  to  this  Bureau,  as  soon  as  practicable,  the 
duties  upon  which  you  are  at  present  engaged;  the  probable  time  it 
it  will  take  you  to  complete  them,  and  the  names  and  rank  of  your 
assistants. 

All  your  communications  in  relation  to  your  public  duties  will  be 
addressed  to  Lieutenant  Colonel  John  J.  Abort,  Topographical  Bureau, 
Washington,  and  put  under  an  envelope  directed  to  the  Secretary  of 
War,  with  an  enoorsement  of  ^'  Topographical  Bureau"  on  the  out- 
side of  the  envelope. 

By  order  of  the  Secretary  of  War. 

JOHN  J.  ABERT, 
lAetUenant  Colond  T.  E. 
Lieut.  Col.  James  Erarnet, 

Topographical  Engineer ^  Waehington^  Z>.  (7, 


[Order,  No.  26.] 

Adjutant  General's  OrncB, 

Washington,  June  22,  1831. 

The  following  regulation  has  been  received  from  the  War  Depart* 
ment,  which  is  published  for  the  government  of  all  concerned  : 

War  Department,  June  21,  1831. 

1.  The  Topographical  Bureau  will  hereafter  constitute  a  distinct 
Bureau  of  the  War  Department,  and  the  officer  in  charge  thereof  will 
communicate  directly  with  the  Secretary  of  War,  from  whom  he  will 
receive  all  his  orders,  and  to  whom  he  will  make  all  his  reports. 

2.  All  reports,  returns,  and  communications  from  officers  of  the 
topographical  engineers  or  others  on  topographicil  duty,  will  here- 
after be  made  to  the  officer  in  charge  of  the  Topographical  Bureau, 
through  whom,  in  addition  to  his  previous  duties,  all  orders  to  officers 
of  the  topographical  engiueers,  or  others  on  topographical  duty,  will 
henceforth  pasi. 

3.  The  officer  in  charge  of  the  Topographical  Bureau,  will  comply 
with  any  application  from  the  chief  of  the  corps  of  engine«rs^  for 
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iiiy  original  docnment  in  said  Burean^  or  for  copies  of  the  same,  and 
for  soryeys  for  parposes  of  fortifications. 

P.  O.  RANDOLPH, 
Acting  Secretarg  of  War. 

B7  order  of  Major  General  Macomb. 

B.  JONES,  Adjutant  General. 

ToPoaRAPHiCAL  Bureau,  November  9, 1831. 

Sir  :  I  be|r  leave  to  call  your  attention  to  the  enclosed  copies  of  re- 
siilutions  of  Congress,  in  relation  to  certain  surveys  made  by  you. 
V^ry  respectfully,  sir,  your  obedient  servant 

JOHN  J.  ABERT, 
Lieutenant  Colonel  T.  E, 
liieot.  Col.  J.  H.  Ebarnbt, 

V.  8.  T.  E.,  Washington,  D.  G. 


EKaiNEER  Dbpartmbnt, 
[Engineer  Orders,  No.  2.]  Washington,  November  11,  1831. 

Colonel  James  Gadsden,  having  reported  for  duty  as  assistant  en- 
gineer, he  is  hereby  constituted  a  member  of  the  board  of  engineers 
for  fortifications,  and  of  the  board  of  engineers  for  internal  improve- 
ments.    He  is  to  be  respected  and  obeyed  accordingly. 
By  order  of  the  Secretary  of  War. 

C.  GRATIOT, 
Bvt.  Brig.  General,  Chief  Engineer. 


ltd  C0NQRESa-2d  SESSION-- CONGRESS  OF   THE  UNITED  STATES. 

In  the  House  of  Representatives  Dec  mber  13, 1832. 

On  motion  of  Mr.  Washington, 
Resolved,  That  the  committee  for  the  District  of  Columbia,  be  in* 
atrncted  to  inquire  into  the  expediency  of  providing  for  the  removal  of 
the  obstructions  to  the  navigation  of  the  river  Potomac,  between 
Georgetown  and  Alexandria. 

Attest :  M.  St  CLAIR  CLARKE,  C%erh. 

Resolutions  appointing  a  committee  to  inquire  into  the  practica- 
bility and  expediency  ot  improving  the  Washington  channel  of  the 
Potomac  river. 

Resolved  by  the  Board  of  Aldermen  and  Board  of  Common  Council 
of  the  city  of  Washington,  That  a  joint  committee,  consisting  of  one 
member  from  each  board,  to  be  choien  by  ballot,  be  appointed^  whose 
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duty  it  shall  be  to  ioquire  into  and  report  upon  the  pmcticahility  mrf 
expediency  of  improving  the  navigation  of  the  Potomac  river,  by  re- 
moving an  obstruction  to  the  course  of  the  channel,  at  and  near  sqoarv 
aouth  of  square  number  twelve,  or  by  other  means, 

Resclvtdj  That  the  said  committee,  in  conjunction  with  the  mayori 
be  authorized,  in  the  name  of  the  corporation,  toreque9t  of  the  proper 
authorities  that  a  United  States  engineer  may  be  appointed  to  aid  ia 
the  aforesaid  inquiry  and  examination. 

ALEXANDER  McINTIRE, 
Preaideni  of  the  Board  of  Commofn  Oo/tsncU^ 

PETEB  FORCE, 
Pruideni  of  the  Board  of  Aldermen^ 
Approved :  Ifotember  10, 1832. 

JOHN  P.  VAN  NESS,  Mayor. 


ToPoaRiipmcAL  Burbav,  March  23,  1822. 

Sir  :  I  have  to  call  your  attention  to  several  resolutions  of  the 
House  of  Representatives,  copies  of  which  were  duly  transmitted 
to  you,  calling  for  the  reports  of  surveys  E»de  under  your  direction* 
Three  cf  these  resolutions  bear  date  the  20th  of  January,  1830,  and 
one,  the  26th  of  January,  1830.  And  one  of  these  resolutions,  of  the 
20th  of  January,  has  been  lately  renewed  on  the  6th  of  January,  1832« 

As  there  is  much  anxiety  to  possess  the  information  for  which  these 
resolutions  call,  you  will  please  to  report  to  this  office,  ae  soon  as  prac- 
ticable, the  causes  which  have  delayed  your  reports,  and  the  time 
when  they  may  probably  be  expected. 

Very  respectiuUy,  sir,  your  obedient  servant, 

JOHN  J.  ABEKT. 
Lieut,  Col.  Topographical  Engineers. 

Lieut.  Col.  Jambs  Ekarnbt,  D,  3.  T.  E. 


Topographical  Burvav,  October  4,  1832. 

Sir  :  Public  duty  requiring  me  to  be  absent  for  several  weeks,  I  am 
directed  by  the  acting  Secretary  of  War,  to  say  to  you  that  you  will, 
daring  that  period,  take  charge  of  this  Bureau. 
Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Lieutennmt  Colonel  T.  E. 
Lieut.  Col.  James  KsABinsT, 

U.  S.  T.  E.,  Waahingtan. 


TOPOORAPHICAL  BuRSAtT,  April  15, 1834. 

DlEAR  Sir  :  A  resolution  of  the  House  of  Representatives  of  the  10th 
Instant,  calling  for  *^  a  copy  of  a  report  and  survey  made  by  Colonel 
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Kearney,  United  States  engineer,  of  a  harbor  at  the  mouth  of  Elk 
creek,  on  Lake  Erie,"  has  been  referred  to  this  Bureau. 

Upon  an  examination  of  the  files  of  the  Bureau,  no  such  report  ap- 
pears to  have  been  received,  and  Colonel  Abert  has  directed  me  to  ask 
yon  whether  such  survey  has  been  made.  My  impression  is,  that  a 
survey  of  Elk  creek  was  made  with  a  view  to  the  debouche  of  the  Ohio 
and  Brie  canal  into  Lake  Erie,  but  not  for  a  harbor  at  its  mouth 
separately  from  that  work. 

Will  you  be  pleased,  sir,  to  furnish  the  information,  to  enable  the 
Bureau  to  answer  the  resolution? 

BespecfuUy,  sir,  your  obedient  servant, 

ROBERT  HOWLE. 


Crrv  or  Washinoton,  Jwm  23,  1834. 

Sir  :  I  have  very  respectfully  to  request  that  I  may  be  relieved  from 
the  duty  of  engineer  of  the  Potomac  Bridge,  and  that  you  will  allow 
me  to  express  my  sense  of  the  obligations  I  am  under  for  the  confi- 
dence and  support  which  I  have  uniformly  received  from  the  Secretary 
of  the  Treasury  in  all  things  connected  with  the  particulars  of  my 
duty. 

With  very  sincere  respect,  I  have  the  honor  to  be,  &c. , 

J.  El., 
iMvJt.  Cd.  cf  the  corps  of  Topographical  Eng. 
Hon.  R.  B.  Tanet, 

Secretary  of  the  Treasury, 


TOPOQRAPHIOAL  BUBEAU, 

Washington,  July  8,  1834. 

Sir:  You  will  hold  yourself  in  readiness  to  make  the  survey  applied 
for  in  the  enclosed  copy  of  a  communication  to  the  Hon.  Secretary  of 
War,  as  soon  as  the  season  will  admit  of  field  operations  in  that 
quarter. 

In  addition  to  the  survey,  a  general  knowledge  of  the  capacity  of 
CSape  Fear  river,  up  to  the  point  at  which  the  survey  will  commence, 
ought  to  be  obtained,  and  also  a  similar  knowledge  of  the  Wacca- 
maw  to  the  point  where  the  canal  line  will  join  it. 

You  will,  in  the  meantime,  attend  to  the  back  work  you  have  in 
hand,  and  submit  to  this  Bureau  an  estimate  of  the  probable  expense 
of  the  survey  now  assigned  to  you. 

Respectfully,  sir,  your  obedient  servant , 

J.  J.  ABERT, 
Lieut.  Od.  Topographicai  Engineers^ 
Lieut.  Col.  J.  Ebaritst, 

Topographical  Engineer  j  Washington. 
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[Resolution  No.  !•] 

Whereas  the  Winchester  and  Potomac  Bail  road  Companjhavefonnd 
it  impracticable  to  make  the  railroad  through  the  grounds  belonging 
to  the  United  States  at  Harper's  Ferry,  agreeably  to  the  exact  tenor 
of  the  joint  resolution  passed  for  their  benefit  at  the  last  session  of 
Congress: 

Besdved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  said  Winchester 
and  Potomac  Bailroad  Company  are  hereby  authorized  to  complete 
said  railroad,  as  now  located  through  said  grounds,  on  paying  the 
value  of  any  improvements  injured  by  the  road,  or  giving  authority 
to  replace  them  in  other  positions,  should  they  be  deemed  by  the 
President  of  sufficient  importance  to  be  paid  for  or  removed  :  Provi- 
ded, however,  That  the  road  shall  be  constructed  in  such  place,  as  far 
as  it  passes  through  the  public  grounds  at  Harper's  Ferry,  as  may  be 
approved  by  the  President. 

Approved  :  January  27,  1835. 


For  making  a  survey  from  the  southern  debonche  of  the  Dismal 
Bwamp  canal,  down  the  Pasquotank  river  to  Elizabeth,  thence  to 
Croaton  sounds  Pamlico,  and  other  sounds,  near  the  coast  of  North 
Carolina  ;  and  thence  by  the  most  practicable  route  to  Winyaw  bay, 
in  South  Carolina,  with  a  view  to  determine  the  practicability  of  open- 
ing an  inland  communication  for  steam  navigation,  from  the  Chesa- 
peake bay  to  .Charleston,  South  Carolina,  ten  thousand  dollars. 

Approved:  March  3d,  1857. 


Congress  of  the  United  States— In  the  House  of  Representatives, 

April  9,  1838. 

On  motion  of  Mr.  McKay, 
Resolved,  That  the  Secretary  of  War  be  directed  to  communicate  to 
this  House  the  report  of  the  engineer  charged  with  making  the  survey 
from  the  southern  debonche  of  the  Dismal  Swamp  canal  to  Winyaw 
bay,  in  South  Carolina,  with  a  view  to  determine  the  practicability  of 
opening  an  inland  communication  for  steam  navigation  from  the  Chesa- 
peake bay  to  Charleston. 

Attest :  W.  S.  FRANKLIN,  Clerk. 


Congress  of  the  United  States— In  the  House  of  Rbprbsentativbb. 

ApH  16,  1838. 
On  motion  of  Mr.  C.  Shepperd, 
Resolve  J,  That  the  Secretary  of  War  be  req^uired  to  transinit  to  this 
House,  the  chart  of  the  survey  of  Core  sound,  in  North  Carolina,  made 
under  the  superintendence  ot  Col.  Kearney. 

Attest :  W.  S.  FRANKLIN,  Clerk. 
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BOEEAU  TOPOQRAPHICAL  EnQINEERS, 

Washington^  August^  25^  1838, 
Sir  :  It  becomes  my  duty  to  call  your  attention  to  the  Slst  section 
of  the  law  to  increabO  the  present  military  establishment,  by  which 
the  connexion  of  any  officer  with  the  civil  engineer  operations  of 
a  State  or  company,  the  tendency  of  which  is  to  separate  him  from 
the  immediate  duties  of  his  corps,  is  prohibited.  By  a  provision  in 
the  law^  (a  copy  of  which  is  enclosed,)  officers  are  allowed  to  continue 
on  their  duties  with  States  or  companies  '^  not  exceeding  one  year, 
unless  the  convenience  of  the  service  will  admit  of  their  withdrawal 
sooner. 

ToQ  will  therefore  apprise  the  State  or  company  which  you  may  be 
at  present  serving  of  the  provisions  of  thi-^law,  that  timely  arrange- 
ments for  your  final  withdrawal  may  be  made  ;  and  if  '*  the  conve- 
nience of  the  service"  upon  which  you  are  engaged  will  admit  of  it, 
yon  will  terminate  your  present  connexion  sooner  than  the  limit  con- 
templated by  the  law,  and  report  the  same  accordingly. 
Very  respectfully,  sir,  you  obedient  servant, 

J.  J.  ABERT, 
Lieutenant  Gdonel  of  Topographical  Engineers. 

Lieutenant  Colonel  J.  Kearney, 

Corps  of  Topographical  Engineers. 


Bureau  Topographical  Engineers, 

Washington,  Marchj  18,  1839. 

Sir  :  A  board  of  inspection,  to  consist  of  Lieutenant  Colonel  James 
Kearney,  of  the  corps  of  topographical  engineers,  and  Henry  Smith, 
esq.,  superintendent  of  the  narbor  improvements  western  end  of 
Lake  Erie,  will  convene  at  Cleveland,  Ohio,  during  the  first  week  of 
April  next ;  and  will,  with  as  little  delay  as  practicable,  inspect  the 
following  works: 

1.  Works  at  the  harbor  near  the  mouth  of  the  river  Baisin ;  H. 
Smith,  esq.,  agent. 

2.  Piers  at  La  Plaisance  bay  ;  H.  Smith,  agent. 

3.  Bemoving  obstructions  at  the  mouth  of  Black  river,  Ohio ;  0. 
Beed,  agent. 

4.  Improvements  at  the  mouth  of  Huron  river,  Ohio  ;  J.  B.  Wil- 
bor,  agent. 

6.  Bemoving  obstructions  at  Conneaut  creek,  Ohio ;  A.  Dart^ 
agent. 

6.  Bemoving  obstructions  at  Ashtabula  creek,  Ohio ;  M.  Hubbard^ 
agent. 

7.  Improvement  of  Cleveland,  harbor,  Ohio ;  H.  D.  Dodge^  agent. 

8.  Bemoving  obstructions  at  Grand  river,  Ohio ;  J.  A.  Potter^ 
agent. 

9.  Bemoving  obstructions  at  Cunningham  creek,  Ohio ;  Bobert 
Harper,  agent. 
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10.  Boad  from  La  Plaisance  bay  to  the  Chicago  road  ;  H.  Smitli, 
agent. 

11.  ImproTement  at  the  mouth  of  Yermilion  river ,  Ohio ;  J. 
Bowes,  agent. 

The  inspection  will  embrace  the  general  plan  of  the  works,  the 
object  to  be  accomplished,  and  the  probabilities  of  success. 

Cost  up  to  the  time  of  inspection  and  probable  cost  to  complete  the 
same.  Modifications  to  be  recommended,  and  anticipated  advantages 
from  the  same.  EiFects  which  have  already  resulted,  and  present  con- 
dition of  the  works.  Influence  of  the  improvement  upon  the  agri- 
culture of  the  adjacent  country  and  commerce  of  the  lakes ;  also  the 
advantages  of  these  improvements  in  reference  to  measures  of  defence 
or  means  of  annoying  an  enemy. 

Complaints  have  been  made  asainst  some  of  the  agents.  The 
papers  in  reference  to  these  are  enclosed,  and  will  also  be  a  subject  of 
mvestigation  by  the  board.  The  board  will  bear  in  mind,  that  while 
a  clear  and  faithful  fulfilment  of  the  duties  of  disbursing  is  a  neces- 
sary qualification  in  every  agent,  and  that  no  prevaricating  execution 
of  these  duties  can  be  tolerated,  yet  eminent  qualifications  in  this  re- 
spect do  not  constitute  a  competent  agent.  Where  such  important 
interests  are  involved,  and  such  large  sums  expended,  it  is  not  suffi- 
cient that  expenditures  should  be  fietithfully  made  and  be  properly 
accounted  for ;  they  must  also  be  made  judiciously;  and  this  cannot 
be  done  unles  the  agent,  in  addition  to  the  integrity  of  his  character, 
possesses  likewise  the  requisite  professional  knowledge,  as  the  agent 
IS  also  the  engineer  of  the  work. 

I  cannot  too  earnestly  call  the  attention  of  the  board  to  a  rigid 
execution  of  this  part  of  its  duties.  It  is  not  merely  the  professional 
reputation  of  the  superintending  corps,  but  the  very  existence  of  the 
system  of  these  improvements^  which  depends  upon  it.  In  vain  may 
judicious  plans  be  adopted,  and  adequate  appropriations  be  granted, 
unless  they  are  carried  into  effect  with  the  requisite  intelligence  as 
well  as  integrity. 

Full  reports  in  detail  will  be  expected  of  the  board,  not  merely  of  the 
points  enumerated,  but  of  all  others  which,  in  its  judgment,  may  be 
necessary  to  the  subjects  committed  to  investigation. 

As  soon  as  the  tour  of  inspection  has  been  completed,  the  board 
will  return  to  Detroit  for  the  purpose  of  making  its  report,  and  will 
there  await  further  orders. 

Mr.  Bowes,  the  local  agent  at  Yermilion,  will  be  directed  to  join 
the  board,  in  case,  in  his  judgment,  he  can  separate  himself  from  his 
work  for  that  purpose. 

Very  respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
CiAcmd  Topographical  JEngineen. 
Lieutenant  Colonel  Jas.  EIbarnet, 

Corps  of  Topographical  Engineers. 

Fourth  quarter^  1856,  is  substaniiaUy  this  voticJier. 

Dr.  The  United  States,  to  Lieutenant  Colonel  Jas.  Kearney,  corps  of 
topographical  engineers,  on  account  of  sundry  harbors  on  Lake  Erie,  &c. 
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To  his  allcwance  of  $1  60  to  meet  extra  expenses  as  a 
member  of  the  board  of  inspection  of  sundry  harbors  on 
Lake  Erie,  viz :  From  July  26,  1839,  to  February  17, 
1840,  inclusive,  207  days,  at  |1  60  per  day $310  60 

See  letter  of  Topographical  Bureau,  dated  June  12, 1839,  granting 
allowance  to  members  of  the  board  to  meet  extra  expenses. 

See  Mr.  Smith's  (general  agent)  account  for  distribution  of  allow- 
ance to  the  several  appropriations. 

In  substance  this  voucher  was  sent  with  my  account^  Fourth  quarter^ 

1866. 

Dr.  The  United  States,  to  Lieutenant  Colonel  Jas.  Kearney,  corps  of 
topographical  engineers,  on  account  of  certain  sundry  harbors  on  Lake 
Erie,  &c : 

To  his  allowance  of  $1  60  per  day,  to  meet  extra  expenses 
as  a  member  of  the  board  of  inspection  of  certain  harbors 
on  Lake  Erie,  viz :  From-  July  26,  1839,  to  February  3, 
1840y  inclusive,  207  days,  at$l  60  per  day,  deduct  amount 
received  on  this  account  from  Henry  Smith,  general  agent..  $310  60 


See  letter  of  Topographical  Bureau,  dated  June  12, 1839,  granting 
an  allowance  to  members  of  the  board  to  meet  the  extra  expenses. 

See  Mr.  Smith's  (general  agent)  account  for  distribution  of  allow- 
ance to  the  several  appropriations. 

Refer  to  Mr.  Bowes,  a  member  of  the  board,  to  Mr.  Potter,  its  sec- 
retary, and  to  Mr.  R.  D.  Cutts,  who  assisted  CJolonel  Kearney  in  com- 
pleting reports. 

Refer  to  Mr.  McPherson's  memorandum. 


BURBAU  OB*  TOBOORAPHICAL  EnOINEEBS, 

Washington^  April  iy  1846. 

The  duty  of  superintending  the  survey  of  the  lakes  is  hereby 
assigned  to  Lieutenant  Colonel  James  Kearney.  Capt.  W.  G.  Wil- 
liams will  turn  over  to  Lieutenant  Colonel  James  Kearny,  all  docu- 
ments, drawing  instruments,  and  apparatus,  belonging  to  that  sur- 
vey. He  will  also  direct  all  officers  employed  upon  it  to  report  to 
Lieutenant  Colonel  Kearney.  He  will  also  turn  over  to  Lieutenant 
Colonel  Kearney,  the  funds  in  his  possession  belonging  to  that  sur- 
vey, except  sucli  as  may  be  wanted  to  close  his  accounts  up  to  the  end 
of  the  first  quarter  of  1846. 

Captain  Williams  is  hereby  specially  assigned  to  the  completion  of 
the  survey  of  Green  bay.  Although  the  results  of  this  survey  fall 
naturally  in  as  part  of  the  survey  of  the  lakes  ;  yet,  as  it  has  to  be 
made  from  a  different  appropriation,  it  will  constitute  a  distinct  com* 
mand.    Its  means  of  connexion  with  the  survey  of  the  lakes  having 
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been  already  established  by  Captain  Williams,  there  will  be  do  diflt- 
culty  hereafter  in  unitiDg  the  whole  into  one  map. 
Bespectfully,  sir,  your  obedient  servaDt, 

J.  J.  ABERT, 
Colonel  Corps  of  Topographical  Engineers. 
Lieutenant  Colonel  Jas.  Kearney, 

Corps  of  Topographical  Engineers^  Buffalo,  N.  F, 


Washington,  January  25,  1856. 

My  Dear  Colonel  :  I  am  prosecuting  a  claim  for  brevet  pay  prior  to 
my  promotion  to  theliutenant  colonelcy  of  my  corps,  and  I  am  advised 
that  the  decision  of  President  Monroe,  in  the  case  of  General  Macomb, 
chief  engineer,  and  the  argument  and  statement  of  the  general  in  hie 
case,  may  have  an  important  bearing  upon  mine.  A  copy  of  the 
decision  of  President  Monroe  is  in  my  possession,  but  the  statements 
upon  which  it  was  founded  are  not  to  be  found  here.  They  are  sup- 
posed to  be  in  your  possession,  you  having  paid  General  Macomb 
under  the  decision  in  question.  Tou  would  greatly  oblige  me  if  yon 
could  furnish  me  with  an  authenticated  copy  of  these  papers,  and  I 
know  you  will  cheerfully  do  so  if  you  can  come  at  them,  and  you  will 
greatly  add  to  the  favor  if  you  can  find  yourself  at  liberty  and  leisure 
to  throw  any  light  upon  my  path  by  advice  or  suggestion,  touching 
the  general  history  and  growth  of  brevet  pay  in  our  service,  which 
spread  out  from  a  very  small  affair  in  1818-49,  until  it  came  finally 
to  cover  everybody,  I  believe,  but  me. 

But  I  am  not  done  with  asking  favors  of  you.  I  find  amongst  my 
old  papers,  a  rough  draft  which  purports  to  be  a  certificate  of  Gen. 
Macomb,  stating  it  as  his  opinion  that  my  command  was  then  equal 
to  my  brevet  rank  of  lieutenant  colonel.  This  rough  copy  of  a  cer- 
tificate is  without  a  date;  but  it  must  have  been  drawn  up,  of  course, 
subsequent  to  1826.  I  recollect  that  I  drew  pay  from  you  on  the 
strength  of  it ;  but  Major  Eaton,  the  then  Secretary  of  War,  put  an  end 
to  that  sort  of  thing  by  ordering  me,  and  others  in  like  predicament, 
to  refund,  which  we  did  perforce,  and  in  my  case  under  protest ;  and 
so  I  refunded  to  the  amount  of  one  of  your  checks,  $293  20,  and  thence- 
forth to  thi<  date  of  my  promotion  in  my  corps,  I  drew  a  major's  pay 
only.  But  Major  Bache,  who  had  also  refunded,  was  more  lucky  or  was 
more  in  favor  than  I ;  for,  by  Mr.  Poinsett's  permission,  he  again  drew 
his  brevet  pay  and  retained  it.  Now,  if  you  have  the  original  of  the 
certificate  I  am  speaking  of,  viz  :  General  Macomb's  opinion  in  my 
case,  you  will  greatly  oblige  if  you  will  let  me  have  a  copy  of  it. 

Very  truly,  &c., 

JAMES  KEARNEY, 

Lieutenant  Colonel  T.  P.  Andrews, 
Deputy  Paymaster  General. 
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Sough  memorandum^  drawn  up  at  Detroit^  chiefly  from  memory  ^  in  the 
winter  of  1856  and  1857,  and  intended  for  Mr,  Burgess. 

I  have  your  letter  of  the  11th,  for  which  I  owe  you  maay  thanks. 
I  Bee  my  way  now. 

1.  Thefirstcodeof  army  regulations  I  haveany  knowledge  of,  probahly 
the  first  ever  issued  to  thearmy,  was  thai  of  1813,  drawn  up  under  the 
authority  of  the  att  of  March  3, 1813,  for  the  better  organization  of  the 
general  staff;  I  have  a  copy  of  this,  and  Vou  will  find  an  elaborate 
opinion  of  Mr.  Attorney  General  Berrien,  in  connexion  with  it,  and 
on  the  authority  of  the  President  of  the  United  States,  to  make  reg- 
ulations, &c.,  in  the  first  edition  of  the  Opinions  of  the  Attorneys 
General,  pages  691,  695,  696,  &c. 

2.  The  next  regula  ions  in  the  order  of  time,  are  those  of  1816,  (I 
have  a  copy  of  them  at  home,)  have  the  sanction  of  the  act  24th 
April,  1816,  the  ninth  section  of  which  provides  that  the  regulations 
in  force  before  the  reduction  of  the  army  be  recognized,  as  far  as  the 
same  be  applicable  to  the  service,  subject,  however,  to  such  alterations 
as  the  Secretary  of  War  may  adopt,  with  the  approbation  of  the  Pres- 
ident  of  the  United  States.  On  this  we  have  tbe  opinion  of  Mr.  At- 
torney General,  W.  Wirt,  for  which  see  Opinions  of  the  Attorneys 
General,  (1st  ed.)  page  411. 

3.  Military  order  or  regulations,  dated  the  8th  of  May,  1818,  con- 
cerning which  see  Opinions  Attorney  General  Wirt,  page  410,  411, 
412 ;  also.  Regulations  January,  1820,  agreeably  to  act  of  April 
24,  1816.  The  regulations  of  1821,  compiled  by  General  Scott,  had 
the  sanction  of  the  act  of  2d  March,  1821,  which  was  withdrawn 
by  the  act  of  7th  May,  1822,  but  they  still  had  the  sanction  of  the 
President,  which  was  all  sufficient  where  they  did  not  conflict  with 
the  law.  See  Opinions  of  Attorney  General,  pages  411  and  412,  for 
Mr.  Wirt's  opinions,  wherein  he  considers  the  power  of  the  Secretary 
per  sCj  or  under  the  direction  of  the  President  of  the  United  States, 
to  make  regulations  ;  also  page  696  for  Mr.  Beirrien's  opinion, 

4.  General  Scott's  Regulations  1825.  These  and  the  regulations 
of  1821  or  1822  are  in  Mr.  Burgess's  hands,  I  believe,  and  they 
have  undoubtedly  the  sanction  of  the  President  of  the  United  States. 
Segulations  1827,  concerning  brevet  pay. 

6.  Regulations  of  1835  or  1836. 

6.  Regulations  of  1840  or  1841. 

Y.  Regulations  of  1846  or  1847.  There  is  some  blundering  here 
respecting  the  dales  of  Nos.  5  or  6,  or  7,  for  which  see  the  volumes 
which  are  in  my  possession  at  home,  or  may  be  found  in  the  Bureau  ; 
I  think  they  are  the  Auditor's  blunders  ;  I  forget  the  particulars. 

8.  Regulations  of  1841.     Examine  the  order  o'  publication. 

9.  Regulations  of  1846  or  1847,  aflect  the  Adjutant  General's  de- 
partment chiefly.    I  have  the  volume  at  home. 

10.  Regulations  of  October  12,  1852,  for  the  Ordnance  depart- 
ment, under  authority  of  the  act  of  February  8, 1815. 

11.  There  is  now  in  course  of  being  issued,  regulations  for  each  of 
the  staff  departments  separately.     The  four  which  I  have  seen  have 
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each  the  sanction  of  the  President^  as  vouched  hy  the  Secretary  of 
War.     They  have  since  heen  collectively  published. 

J.K. 

If  in  his  decision,  Mr.  Conrad's  idea  is  that  the  duties  performed  by 
Lieutenant  Colonel  Kearney,  might  have  been  performed  as  appro- 
priately by  a  major,  the  fact  may  be  admitted  without  invalidating 
the  claim,  unless  it  can  be  shown  that  they  were  inappropriate  to  the 
rank  of  lieutenant  colonel,  which  I  think  cannot  be  done — ^the  com- 
mand of  the  two  grades  being  the  same,  with  reference  to  the  ques- 
tion of  pay  and  emoluments.  If  the  command  was  not  inapprcpri" 
die  it  was  appropricUe^  and  Lieutenant  Colonel  K.  was  on  duty  and 
had  a  command  according  to  his  brevet  rank  of  lieutenant  colonel, 
and  should  receive  the  pay  and  emoluments  of  that  rank. 

But  all  doubt  on  this  question  is  removed  by  the  decision  of  the 
War  Cepartment,  in  the  case  of  Brevet  Liet^tenant  Colonel  Abert,  of 
the  topographical  engineers.  This  case  is  in  fact  identical  with  the 
one  now  under  consideratioD.  It  is  to  be  found  in  the  document  No, 
263  already  referred  to  as  follows  : 

^^Colonel  Abert'a  daim. 

**For  diflFerence  of  pay  between  the  rank  of  major  and  that  of  lieu- 
tenant colonel,  from  the  22d  of  November,  1824  to  the  26th  of  May, 
1826,  during  which  period  he  held  the  rank  of  lieutenant  colonel  by 
brevet.  Duties :  surveys  for  the  defisnces  of  Kennebec  and  the  coast 
of  New  Meadow  river  to  Townsend  bay,  Maine  ;  several  lines  of  in- 
ternal communication  between  the  Kennebec  and  Androscoggin,  the 
Androscoggin  and  Connecticut,  the  Connecticut  and  Lake  Champlain; 
surveys  in  reference  to  the  Chessapeake  and  Ohio  canal.  Not  on  fur- 
lough or  leave  of  absence,  or  waiting  orders  during  any  part  of  the 
time. 

"J.  J.  ABERT, 
''Cd.  Oarpa  Top.  Eng.y  Washington." 

^WASHmoTON,  March  23,  1841. 

"Colonel  Abert  held  the  brevet  rank  of  lieutenant  colonel  during 
the  within  period  referred  to  in  his  account,  and  exercised  a  distinct 
command,  embracing  highly  important  and  extensive  duties.  His 
claim  seems  to  come  within  the  established  precedents^  and  its  allow- 
ance as  in  other  similar  cases,  is  respectfully  recommended. 

•'A.  MACOMB, 
^^  Major  Oeneraly  Commanding. 

"  This  cliam  is  similar  to  the  claims  of  Majors  McNeill  and  Bache, 
as  allowed  by  Mr.  Poinsett. 

"N.  TOWSON, 
^^ Paymaster  General. 
**  Allowed :  John  Bell." 

December  29,  1821.  Mr.  Wirt's  history  of  brevet  rank  and  pay  as 
applied  to  Generals  Scott  and  Gaines.     This  during  Mr.  Calhoun's 


JAMES  KEASNBT.  109 

icJministraion  of  tbe  War  Department,  and  while  General  Bown  was 
in  oommand  of  the  army.  Vide  Attorneys  General's  Opinions,  pages 
396,  &c. 

Jane  6,  1822.  On  General  Macomb's  case,  page  410,  &c.  Mr. 
Wirt's  opinion:  "Perfectly  competent  to  the  President  of  the  United 
States  to  declare  by  his  own  orders  what  should  be  a  command  accord- 
ing to  brevet  rank/' 

September  21,  1822.  Same  subject.     Mr.  Wirt,  page  421,  &c. 

March  27,  1823.  By  army  regulations  of  1821,  a  separate  command 
is  defined  to  mean,  among  other  things,  a  particular  post ;  vide  Mr. 
Wirt,  page  452. 

July  2,  1829;  page  690,  Mr.  Berrien  says  that,  where  a  question 
has  been  deliberately  settled,  it  does  not  seem  to  be  proper  for  the  Sec- 
retary of  War  to  disturb  it,  unless  a  very  strong  and  pressing  case 
should  be  presented  for  consideration. 

July  18,  1829 ;  page  692,  Mr.  Berrien  says  that  the  act  of  1812 
gave  broYet  pay  onlt  to  officers  having  the  chief  command  of  separate 
poets  y  districts  J  or  detachments.  The  act  of  1818  dispenses  with  this 
requisition,  and  extends  the  allowance  to  all  brevet  officers  ''on  duty, 
and  having  a  command  according  to  their  brevet  rank."  It  .does  not 
limit  the  allowance  to  the  officer  commanding  in  chiefs  at  a  separate 
post,  but  extends  it  to  all  brevet  officers  having  commands  appropriate 
to  their  brevet  rank.  In  this  particular  it  enlarges  the  provisions  of 
the  act  of  1812.  In  my  opinion  (page  693)  the  act  of  1818  restricts, 
enlarges,  and  thus  virtually  supersedes  the  act  of  1812.  This  is  a 
very  elaborate  opinion. 

April  3,  1835.  M.  Butler,  in  speaking  (page  992)  of  the  claim  of 
Captain  Delafield,  says,  *'if  any  other  construction  (than  the  one  he 
proposes)  has  been  settled  by  usage,  I  should  think  it  safest  to  adhere 
to  it."  Page  1032,  ''lor  which  compensation  is  not  specifically  pro- 
vided by  law,"  in  the  language  of  the  Regulations  of  1833,  (what 
is  it  about?). 

Page  1361,  October  21,  says  act  of  3d  March,  1839  provides  that 
''no  officer  in  any  branch  of  the  publicservice,  or  any  other  person  whose 
salary  or  whose  pay  and  emoluments  is  or  are  fixed  by  law  and  reg- 
ulations, shall  receive  any  extra  allowance  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  the  perform- 
ance of  any  other  service,  unless  the  said  extra  allowance  or  compen- 
sation shall  be  authorised  by  law." 


Bureau  of  Topographical  Enginekrs, 

Washington^  August  17,  1858. 

8tR :  In  answer  to  your  letter  of  the  12th  inst.,  asking  a  reference 
to  certain  reports  made  by  Lieutenant  Colonel  James  Kearney,  I 
have  the  honor  to  state,  that  his  report  of  survey  of  the  route  of  a 
canal  by  the  valley  of  Gonneaut  and  Elk  creeks,  and  his  report  of 
reconnoissance  of  a  road  from  Uniontown,  Pennsylvania,  to  Pitts- 
burg,' will  be  found  printed  as  Ho.  Beps.  Doc.  No.  239,  1st  sess., 
22d  Congress. 
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His  report  upon  the  condition  of  the  improyement  of  the  Tennessee 
river  at  the  Muscle  shoals,  dated  April  14, 1836,  will  be  found  printed 
as  Ho.  Reps.  Doc.  No.  222^  Ist  sess.,  24th  Congress. 
Kespectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Col.  Corps  Top.  Engineers. 
John  D.  McPherson  Esq., 
Deputy  Solicitor  Court  Claims^  Washington. 

Engineer  Department, 
Washington,  January  17,  1825. 

8ia :  I  have  the  honor  to  present  to  joa  an  estimite  of  the  expanse 
which  will  attend  the  operations  of  the  board  of  internal  improve- 
ment during  the  current  year,  predicated  on  the  supposition  that  the 
board  will  be  employed  in  reconnoitering  and  examining  the  different 
routes  for  the  great  national  road  from  the  seat  of  government  to  New 
Orleans,  and  that  all  the  topographical  engineers  that  can  be  spared 
from  the  survey  of  the  coast,  together  with  Mr.  Schriver's  brigade, 
will  be  engaged  in  continuing  the  survey  of  the  routes  for  a  canal 
communication  between  the  tide- waters  of  the  Chesapeake  and  Lake 
Erie,  with  a  view  to  its  completion,  with  the  exception  of  one  brig- 
ade of  topographical  engineers,  which  will  be  engaged  in  surveying 
the  routes  between  Buzzard's  and  Barnstable  bays.  The  sum  required 
for  thef^e  operations  is  $38,744,  from  which  deducting  the  sum  of 
|10,177  the  balance  remaining  on  hand  from  the  last  year's  appro- 
priation applicuble  to  these  objects,  there  will  be  left  the  sum  of 
|28,667  to  be  provided,  as  will  more  fully  appear  by  the  accompany- 
ing statements. 

I  have,  &c.,  &o., 

ALEX.  MACOMB, 
Maj.  Oen*l  and  Chief  Eng. 

Estimate  of  expense  of  examinations  and  surveys  Jor  roads  and  canals/or 

the  current  year  1825. 

One  military  brigade  consisting  of  que  chief  and  five  as- 
sistants ;  extra  allowance  for  six  officers,  at  |l  50  per 
day  for  one  month,  is  $270,  half  of  which  is  chargeable 

to  military  service  and  half  to  internal  improvment $135  00 

Twenty  men  at  $iO  per  month 600  00 

Transportation  and  contingencies  per  month... 160  00 

P""^  One  brigade  for  one  month  is $885  00 


Three  military  brigades,  at  $885  per  month/or  7  months,  is  $18,585  00 
One  civil  brigade,  consistiug  of  one  chief,  at 

per  month $110  00 

Four  assistants,  at  $4  per  day,  for  one  month...        540  00 

Eighteen  men,  at  $30  per  month 480  00 

Transportation,  contingencies,  &g 150  00 

For  one  month $1,280  00 
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One  civil  brigade  for  7  months $8,960  00 

Allowance  to  2  civil  engineers  for  1  year,  at  $3,600  each  7,200  00 
One  assistant  civil  engineer  attached  to  the  board,  for  one 

year,  at  $110  per  month 1,320  00 

Allowance  of  two  members  of  the  board,  for  365  days,  at 

$4  50  ^erday  for  both,  equal  to 1,642  50 

Three  assistants,  at  $1 50  each^  for  7  months,  $963,  half...  481  50 
Guide,  stationary,  postage,  wagon  and  fresh  horses  on  the 

road 496  00 

Total $38,744  00 


Recapitvlation, 

Three  military  brigades $18,585  86 

One  civil  brigade 8,960  00 

Repairs  and  instraments 60  00 

Pay  of  one  civil  engineer  attached  to  the  board 1,320  00 

Pay  of  two  civil  engineers 7,200  00 

Extra  allowance  to  two  members  of  the  board 1,642  50 

**            "        to  three  assistants ;...  481  50 

Contingencies,  wagons,  fresh  horses,  stationary,  &c '...  495  00 

Total $38,744  00 

On  hand  remaining  of  the  last  year's  appropriation 10,177  00 

Appropriation  required  for  the  surveys  of  the  present  year  $28,567  00 

■ «       ^ 

I  have  &€• 

ALEX.  MACOMB, 
Maj.  Gen' I  and  Chief  Eng. 
Hon.  J.  C.  Calhouk, 

Secretary  cf  War, 

Bureau  of  TopoaRAPHicAL  Engineers, 

Augnst  18,  1858. 
I  certify  that  the  foregoing  is  a  true  copy  from  the  record  in  this 
office. 

J.  J.  ABERT, 
Col.  Corps  Top.  Eng. 


Washinqton,  June  26,  1826. 

Sib  :  Presuming  that,  within  about  three  months,  you  will  have 
finished  the  survey  of  the  route  of  the  canal  from  Pittsburg  to  Lake 
Erie,  through  Conneaut  lake,  we  deem  that  during  the  remainder  of 
the  season  you  might  commence  the  survey  of  another  route.  There- 
fore, with  the  authorisation  and  request  of  the  Engineer  departtnent, 
we  have  the  honor  to  forward  to  you  the  following  instructions : 

The  route  of  canal  herein  contemplated  is  southwardly  the  pro* 
loDgation  of  the  section  of  canal  you  are  now  surveying  from  Lake 
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Erie  to  Conneaut  Lake ;  it  commences  at  Conneaut  lake,  descends  in 
SQCcession  the  valleys  of  Conneaut  lake  outlet,  French  creek,  and 
Alleghany  river,  and  terminates  at  Pittsburg. 

This  route  is  to  be  compared  with  that  you  are  now  surveying,  and 
being  possessed  of  the  advantages  of  receiving  from  the  Alleghany 
mountains  many  important  tributary  streams,  it  is  required  from  you 
that  the  same  care  be  bestowed  upon  this  route  as  you  have  done  upon 
the  other.  Therefore,  all  the  general  instructions  yon  have  received 
in  relation  to  this  latter  are  equally  applicable  to  the  route  under  con- 
templation, and  it  must  be  surveyed  and  located  as  minutely  as  you 
have  done  for  the  route  you  are  now  surveying. 

The  line  of  canal  referred  to  in  these  instructions  should  bo  run 
from  the  northwest  corner  of  Conneaut  lake,  down  the  west  side  of 
that  lake,  and  down  its  outlet  to  French  creek ;  thence  down  French 
ereck  and  the  Alleghany  river  to  Pittsburg. 

Taking  the  surface  of  the  water  of  the  lake  at  the  lowest  stage  as 
the  surface  of  the  water  in  the  canal,  the  summit  level  should  be  car- 
ried over  the  most  favorable  ground,  along  the  west  side  of  Conneaut 
lake,  and  down  the  valley  of  the  outlet  to  French  creek.  The  mode  of 
feeding  this  summit  will  then  be  a  proper  subject  of  investigation  ; 
and  it  should  be  ascertained  whether  it  will  be  best  to  keep  the  line 
of  canal  on  the  right  bank  of  the  outlet  creek,  to  avoid  an  aquedact- 
feeder  which  would  otherwise  be  necessary  ;  or  whether  the  canal, 
after  receiving  its  supply  from  French  creek,  should  begin  its  descent 
to  lower  levels,  or  be  continued  at  the  summit  elevation,  with  a  view 
to  making  Little  Sugar  creek,  Big  Sugar  creek,  and  the  Alleghany 
river  itself  tributary  to  the  summit.  In  the  course  of  this  investiga- 
tion the  proper  line  for  the  canal  to  the  mouth  of  French  creek,  the 
best  mode  of  bringing  in  the  several  feeders,  the  true  situations  of 
the  dams  necessary  to  hold  back  the  waters  of  the  feeders,  will^  of 
course,  be  determined. 

From  an  examination  made  in  1824  by  part  of  the  board  of  internal 
improvement,  of  the  Alleghany  river  from  Franklin  to  Pittsburg,  it 
appears  that,  as  to  the  nature  of  the  ground  for  canalling,  there  is 
little  if  any  difference  between  the  two  shores,  there  being  but  about 
ten  miles  on  each  side  where  the  bluffs  are  close  upon  the  river,  and 
of  these  distances,  but  about  three  miles  on  the  right  bank  and  four 
and  a  half  on  the  left  can  be  considered  as  requiring  much  extra  labor 
or  expense. 

There  being  this  equality  as  to  the  facilities  of  canalling,  the  cir- 
cumstance of  all  the  valuable  streams  for  feeders  coming  in  from  the 
eastward,  indicates  pretty  clearly  that  the  lefb  bank  should  be  preferred 
for  the  line  of  canal.  But  as  it  will  not  be  difficult  to  conduct  these 
feeders  across  the  river,  nor  to  derive  a  supply  of  water  from  the  Al* 
leghany  itself  by  means  of  dams,  and  as  there  may  be  reasons  for 
preferring  the  right  bank,  depending  on  the  nature  of  the  ground  ; 
therefore,  while  the  surveys  and  levellings  are  making  of  a  line  of 
canal  on  the  left  bank,  an  experimental  line  should  also  be  carried 
down  on  the  right  bank. 

From  the  information  collected  by  these  operations  a  judgment  may 
be  formed  of  the  respective  advantages  of  the  two  banks ;  and  when 
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the  canal  comes  to  be  finally  located,  it  may  be  fixed,  without  much 
additional  labor,  on  that  8ide  of  the  river  which,  everything  consid- 
ered, ia  found  to  be  most  suitable. 

It  is  presumed  that  the  most  difficult  points  on  the  river  may  be 
passed  with  less  expense  than  would  be  required  to  cross  by  an  aque- 
duct ;  but  as  a  more  minute  examination  than  the  board  were  enabled 
to  make  may  lead  to  a  different  conclusion,  great  attention  should  be 
paid  in  the  course  of  the  survey  to  every  local  circumstance  in  the 
vicinity  of  the  abrupt  shores  which  has  any  relation  to  the  stability 
and  expense  of  aqueducts,  or  to  the  mode  of  overcoming  the  obstacles. 

With  a  view  to  the  supply  of  the  inferior  levels  of  the  canal,  lines 
should  be  run  up  the  several  rivers  and  creeks  which  it  is  desirable  to 
introduce,  ascending  at  the  rate  of  three  inches  per  mile  to  such  points 
as  may  be  most  proper  for  dams ;  noting  all  such  circumstances  as  re- 
late to  the  construction  of  the  dam,  the  stability,  the  means  of  passing 
off  the  superabundant  waters,  and  the  direction  and  length  of  the 
feeders.  The  line  of  feeders  up  the  Kiskimminitas,  Toby's  creek,  and 
Alleghany  river,  should  be  so  located  that  they  may  serve  respectively 
as  lower  levels  of  navigable  canals  along  those  valleys. 

In  fixing  the  lines  of  the  canals  and  feeders,  care  should  be  taken 
to  place  them  as  much  as  possible  out  of  the  reach  of  danger  from 
freshets  and  floating  ice ;  and  in  locating  dams  in  the  Alleghany, 
should  any  be  necessary,  the  means  of  locking  through  them  should 
be  noted  with  a  view  to  keep  uninterrupted  the  navigation  of  the  river. 

In  every  part  of  the  lines,  whether  tor  canals  or  feeders,  every  im- 
portant local  circumstance  should  be  noted — the  proper  places  for 
dams,  aqueducts,  locks,  culverts,  and  bridges ;  the  best  way  of  bring- 
ing in  every  tributary  to  the  supply  ef  water,  &c.,  &c. 

As  opportunities  occur,  all  the  streams  which  may  aid  the  supply 
should  he  gauged. 

The  following  are  the  results  of  measurement  made  by  the  hoard  of 
some  of  the  streams : 

Cubic  feet. 

August  16,  1824 — Conneaut  outlet,  at  the  bridge....      6.293  per  sec. 

August  17, 1824— French  creek,  at  Meadville 221*008      " 

August  27  and  28—        •*  ''       229.972      '' 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

BERNARD,  Brigadier  General. 
In  behalf  of  the  Board  of  Internal  Improvement. 
Major  Jambs  Kbarnbt, 

27.  8.  Topographical  Engineer. 


IN  THE  COURT  OF  CLAIMS. 

Jambs  Kbarnsy  vs.  Thb  Unitbd  Siatrs. 

Brief. 

I.  In  the  difference  between  the  pay  and  emoluments  of  major  and 
lieutenant  colonel  from  the  29th  of  April,  1826,  to  the  6th  of  July, 
1838,  during  which  time  he  was  lieutenant  colonel  by  brevet,  $3,084. 

Rep.  C.  C,  214 8 


I 
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1.  Certificate  of  Colonel  Abert — 

''This  is  to  certify  that  during  the  period  of  the  within  account 
Breyet  Lieutenant  Colonel  James  Kearney  directed  the  operations  of 
surveying  parties  at  the  same  time  at  separate  and  distant  places,  as 
appears  from  the  records  of  this  o£Sce,  namely,  from  the  29th  of  April, 
1826,  to  and  inclusive  of  the  6th  of  July,  1838  ;  that  his  command 
for  said  time  was  equal  to  that  of  lieutenant  colonel  of  the  corps  per- 
forming similar  services,  of  equal  responsibilities^  embracing  impor- 
tant and  extensive  duties.  His  claim  for  brevet  pay  during  that  time 
seems  to  me  to  come  within  established  precedents  in  similar  cases. 

"  J.  J.  ABERT, 
"  Cclond  Corps  of  Topographical  Engineers. 

*'  Bureau  Top.  Engineers,  September  27,  1854." 

2.  Colonel  Abort's  statement,  June  11,  1851. 

3.  Act  of  April  16,  1818,  (3  Stat,  at  Large,  427,)  **That  the  offi- 
cers of  the  army  who  have  brevet  commissions  shall  be  entitled  to  and 
receive  the  pay  and  emoluments  of  their  brevet  rank  when  on  duty 
and  having  a  command  according  to  their  brevet  rank,  and  at  no 
other  time," 

4.  General  Macomb's  case.  See  report,  2d  session  25th  Congress, 
H.  of  Sep.,  No.  6. — Mr.  Monroe's  statement. 

5.  Colonel  J.  J.  Abert,  allowed  by  Mr.  Bell,  Secretary  of  War. 

6.  Major  McNeill,  corps  of  topographical  engineers,  allowed  by  Mr. 
Poinsett. 

7.  Major  H.  Bache,  corps  of  topographical  engineers,  allowed  by 
Mr.  Poinsett. 

8.  General  George  Gibson,  allowed  by  Mr.  Poinsett. 

9.  Major  Baker's  advance,  allowed  by  Mr.  Poinsett. 
[See  rep.  263,  2d  sess.  27th  Cong.,  p.  11.] 

II.  Double  rations  from  November  1,  1832,  to  July  6,  1838,  result- 
ing from  brevet  rank,  $625  40. 

See  statement  and  argument  among  the  papers. 

See  decision  of  General  Jackson  and  John  Robb,  acting  Secretary 
of  War,  in  (iolonel  Abort's  case,  1831. 

See  report  No.  263,  H.  of  Bep.,  2d  sess.  27th  Congress. 

See  for  regulations  ''  double  rations,"  2d  sess.  27th  Congress,  report 
No.  263,  p.  32 ;  No.  9,  p.  34 ;  No.  17,  p.  35  ;  No.  18. 

III,  Forage  as  major  from  May  1,  1816,  to  June  30,  1820,  |1,424. 
The  objection  of  Comptroller  to  pay  for  forage  for  horses,  claim  so 

old ;  Colonel  Kearney  certainly  in  service.  See  affidavits  of  Mr. 
McClery  and  Mr.  Callan. 

Act  of  March  3,  1813,  2  Stat,  at  Large,  p.  819,  sees.  3,  8,  topo- 
graphical engineer,  pay  on  account  of  major  of  cavalry. 

Act  of  April  12,  1808,  2  Stat.,  482,  sec.  4,  fixing  pay  of  cavalry 
officers. 

Act  of  April  24,  1816^  3  Stat.,  298-9,  acquiescing  in  sec.  9  and 
sec,  12. 

Begulations  of  1816,  p.  84  of  reg. 

lY.  Per  diem  allowance  in  addition  to  usual  allowances  for  quar- 
ters aoid  fuel,  while  engaged  upon  an  extended  line  of  improvement, 
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▼iz :  the  Eastern  Shore  railroad,  Maryland,  from  April  14,  1836,  to 
March  28,  1837,  inclusive,  349  days,  at  $1  50  per  day.....      $523  50 
For  the  same  while  engaged  upon  an  extended  line  of  im- 
provement in  North  and  South  Carolina  from  March  29, 
183T,  to  April  16,  1839,  749  days,  at  $1  50  per  day....     1,123  50 

1,647  00 


The  foregoing  under  regulation  of  the  Secretary  of  War,  under 
sanction  of  the  President,  of  July  16,  1836. 

1.  See  •*  rule  for  surveys, *'  adopted  by  General  Jackson,  1829. 

2.  Begulation  of  the  War  Department,  (Gen.  Cass,)  July  16, 1836; 
submitt^  to  the  President,  (Gen.  Jackson,)  and  July  19,  1836,  ap- 
proved by  him. 

3.  J.  J.  Abert  to  Colonel  Kearney,  April  9,  1836  ;  appointed  chief 
engineer  to  superintend  survey  of  railroad  on  Eastern  Shore  of  Mary- 
land. 

4.  Act  of  Congress  appropriating  $1,000  for  survey  of  inland  route 
from  Chesapeake  bay  to  Charleston,  S.  C,  approved  March  3,  1837. 

5.  Colonel  Abert  to  Colonel  Kearney,  March  28,  1837,  ordering 
him  to  make  the  surveys  under  the  foregoing  act  of  Congress. 

6.  Colonel  Abert  to  Colonel  Kearney,  October  19,  1837. 

See  report  263,  2d  session  27th  Congress,  p.  34,  No.  17  ;  p.  36, 
No.  18. 

See  order  of  Secretary  of  War,  February  23,  1842.     Transcript. 

y.  For  per  diem  allowance  as  member  of  the  board  of  internal  im- 
provement, in  pursuance  of  the  order  of  the  War  Department  of  June 
15,  1830,  in  reference  to  the  Muscle  shoals  improvement,  from  Jan- 
nary  30,  1830,  to  March  28,  1831,  being  423  days,  at  $4  50  per 

day |1,971  00 

For  per  diem  allowance  as  a  member  of  the  same  board, 
in  pursuance  of  the  regulations  of  the  Secretary  of  War 
of  June  30,1830,  in  relation  to  the  surveys  and  report 
on  the  Pennsylvania  and  Ohio  improvements,  and  also 
in  continuation  of  the  Muscle  shoals  improvement,  from 
March  29, 1831,  to  April  14, 1836,  inclusive,  1,843  days, 
at  $4  50  per  day 8,293  50 

10,264  50 


From  which  is  to  be  deducted  the  amount  received  for  quarters, 
fuel,  per  diem,  transportation,  to  be  ascertained  at  the  Treasury  De- 
partment within  the  periods,  &o, 

1.  Colonel  Gratiot  to  Colonel  Kearney,  January  15,  1830.  The 
Secretary  of  War  directs  that  he  shall  be  associated  as  a  member  of 
the  board  of  internal  improvements  in  preparing  the  report. 

Doc.  32,  2d  sess.  18th  Congress. 

Doc.  18,  Ist  sess.  28th  Congress,  H.  of  B.,  War  Dep't. 
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Topographical  Bureau,  January  14,  1832. 

Sir  :  I  transmit  you  copies  of  resolutions  in  relation  to  a  survey  of 
the  Potomac  within  the  District  of  Columhia,  and  which  is  now  placed 
under  your  direction. 

You  will  make  your  arrangements  to  execute  the  same  as  soon  as 
practicable. 

Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABEET, 
Lieutenant  Cdond  Topographical  Engineers. 
Lieut.  Col.  Jambs  Kearney, 

U.  S.  Topographical  Engineer y  Washington^  D.  0. 


Finally,  the  memoir,  maps,  and  profiles  should  give  all  the  informa- 
tion necessary  to  direct  the  final  location  of  the  canal  route. 

There  should  be  frequent  permanent  bench-mark  made  in  the  course 
of  the  survey,  say,  at  least  three  or  four  during  each  day's  surrey ; 
and  they  should  be  carefully  designated  in  the  notes,  in  order  that 
the  additional  surveys,  when  necessary,  may  be  taken  up  in  any  part 
of  the  line.  When  no  convenient  spot  occurs  in  the  line  pursued 
whereon  to  make  those  marks,  an  offset  should  be  made  to  the  near* 
est  suitable  object. 

In  all  the  details  of  the  operations  and  plotting  of  the  maps,  the 
principles  laid  down  in  the  general  instructions,  here  enclosed,  should 
be  followed.  It  is,  besides,  found  expedient  to  request  all  the  officers 
employed  in  the  investigations  to  conform,  in  writing,  in  the  measure 
of  altitude,  feet,  inches,  tenths;  in  distances,  miles,  yards,  feet,  tenths, 
and  not  perches  and  chains;  to  ascertain  the  perfect  correctness  of  the 
rule  each  employs  by  the  standard  at  the  War  Office;  to  measure  the 
flowing  water  in  feet  per  second;  the  contents  of  reservoirs  in  cubic 
yards;  their  superficie  in  square  yards.  In  the  profile  of  the  ground 
the  axis  should  be  divided  into  eighths  of  a  mile.  Whenever  the  line 
is  along  or  near  a  steep  ground,  the  angle  of  its  slope  should  be  taken. 

In  the  absence  of  the  board,  you  will  apply  directly  to  the  Engineer 
department  on  all  occasions  of  requisition. 

It  is  expected  and  authorized  that  the  brigades  have  the  the  work 
whenever  the  likeliness  of  the  locality,  in  the  summer  or  autumn, 
shall  make  the  step  necessary  for  the  preservation  of  health.  In  this 
case  the  time  should  be  employed  in  plotting  the  previous  work ; .  re- 
suming the  field  as  soon  as  possible. 

For  the  better  elucidation  of  the  views  of  the  board,  in  running  this 
route  of  canal,  herewith  is  annexed  a  copy  of  their  report  of  the  last 
year. 

Application  is  to  be  made  to  the  Engineer  department  for  the 
organization  of  the  brigade. 

The  operations  on  the  ground  should  commence  on  the  20th  of 
April  next. 

Herewith  are  annexed,  a  sketch  of  the  country  through  which  passes 
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the  route  of  canal;  an  instruction  to  measure  and  gauge  the  flowing 
waters. 

The  letters  to  the  board  may  be  addressed  to  the  city  of  New 
Orleans  until  the  10th  of  May  next^  and  afterwards  to  the  seat  of 
government. 
We  have  the  honor  to  be,  sir,  very  respectfully, 

Tour  obedient  servants, 
BERNARD, 

Brigadier  General, 
JNO.  L.  SULLIVAN, 
DAVID  8HRIVER,  Jr., 
Members  of  the  Board  of  Internal  Improvement 


House  of  Representatives,  January  13,  1829. 

Resdlvedy  That  the  Secretary  of  War  be  directed  to  communicate  to 
this  House  the  report  of  the  engineer  employed  to  make  a  reconnois- 
flance  of  a  mail  and  military  road  from  Union  town,  through  Pitts- 
burgh, to  Lake  Erie. 

Attest :  M.  St.  CLAIR  CLARKE, 

Cflerk  House  of  Be^esentatives  United  States. 
Referred  to  Colonel  Kearney. 


Treasury  Department, 
Second  Auditor's  Office^  September  28,  1857. 

Sir  :  In  compliance  with  your  request  of  the  25th  instant,  I  here- 
with enclose  a  copy  of  the  letter  addressed  to  the  Second  Comptroller, 
on  June  5, 1855,  by  the  late  Second  Auditor,  in  the  case  of  Lieutenant 
Colonel  Kearney. 

Very  respectfully,  your  obedient  servant, 

T.  J.  D.  FULLER,  Auditor. 

Jno.  D.  MgPherson,  Esq.,  Deputy  Solicitor. 


Washington  City,  March  16, 1827. 

Sir  :  With  a  view  to  complete  the  surveys  necessary  to  determine 
upon  the  most  eligible  route  for  the  contemplated  Ohio  and  Erie  ca- 
nal, I  have  the  honor  to  forward  to  you,  with  the  agreement  of  the 
Engineer  department,  the  following  instructions : 

1.  Deviaiion  of  the  Mahoning  Boute. 

This  deviation  is  intended  from  Warren,  or  its  vicinity,  to  the 
Portage  summit^  and  hence  to  Cleveland,  through  the  valley  of  the 
Cuyahoga  river.  Two  routes  are  to  be  examined  and  surveyed :  one 
ascending  the  valley  of  Silver  creek,  to  strike  the  Cuyahoga  at  the 


I 
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Rapids,  where  a  dam  should  be  erected  to  form  a  reservoir  destined  to 
feed  the  canal ;  from  the  Rapids  the  route  would  reach  the  Portage 
summit,  by  keeping  the  proper  level,  and  following,  on  the  left  side 
of  the  valley,  the  best  ground.  The  other  route  would  ascend  one  of 
the  southern  head  branches  of  the  Mahoning,  and  reach  the  most  fa- 
vorable point  of  depression  of  the  summit-ground  between  the  valley 
of  the  Cuyahoga  and  Mahoning  ;  from  this  point,  considered  a  sum- 
mit-level, the  canal  would  descend  to  the  Portage  summit,  in  follow- 
ing the  best  ground  along  the  left  side  of  the  Cuyahoga  valley.  This 
route  is  to  be  fed  from  Cuyahoga  river  at  the  rapids,  therefore  a  feeder 
is  to  be  surveyed  from  the  dam  herein  above  mentioned  to  the 
summit-level  of  said  route. 

Previously  to  any  survey,  it  will  be  proper  to  make  a  reoonnoissanoe 
of  the  country,  in  order  to  ascertain,  at  sight,  and  as  far  as  practica- 
ble, which  of  the  two  routes  is  most  likely  to  claim  a  preference ; 
which  of  them  will  require  a  complete  survey,  or  experimental  lines 
only.  In  case  of  material  doubt,  both  routes  should  be  completely 
surveyed. 

It  being  necessary  that  you  should  be  acquainted  with  what  has  al- 
ready been  done  in  relation  to  this  route  of  canal,  I  annex  to  the 
present  directions  the  copy  of  an  examination  made,  in  1825,  by  cap- 
tain Wm.  G.  McNeill. 

In  order  to  assist  you  in  the  connexion  of  the  Mahoning  route,  both 
with  the  above  deviation  and  with  the  Big  Beaver  route,  I  forward  to 
you  a  copy  of  captain  McNeill's  report  on  the  Mahoning  route,  as  also 
a  copy  of  the  instructions  he  had  received  respecting  the  survey  of 
this  latter  route. 

I  shall  also  refer  you  to  the  printed  report  of  the  board,  dated  Feb- 
ruary 2,  1825,  marked  A,  in  which  are  submitted  (pages  54  and  55) 
some  considerations  respecting  several  routes  which  might  connect  the 
Mahoning  with  the  Cuyahoga.  It  is  desirable  that  your  examination 
and  surveys  should  settle  the  comparative  degree  of  practicability  of 
these  routes,  and  also  determine  whether  the  Portage  summit  might 
be  made  the  very  summit-level  of  the  connexion  herein  contemplated ; 
the  relative  elevation  of  the  Portage  and  the  supply  of  water  to  be  de- 
rived from  it  will  settle  this  question.  The  relative  elevation  will  al- 
so determine  whether  the  two  routes  herein  above  mentioned  shall 
pass  by  the  Portage  summit  or  below  it. 

When  at  the  Portage  summit,  you  will  inquire  as  to  the  elevation 
of  this  summit  above  Lake  Erie,  and  also  procure  the  best  information 
with  regard  to  the  distance  from  said  summit  to  Cleveland  harbor, 
by  either  side  of  the  Cuyahoga  valley. 

It  is  highly  important  that  you  should  examine  this  portion  of  the 
valley,  with  a  view  to  determine  whether  the  Mahoning  route  might 
take  this  course  to  terminate  at  Cleveland,  after  its  having  ascended 
one  of  the  head  branches  of  the  Mahoning  and  descended  to  the  Port- 
age summit.  Should  this  examination  impress  upon  your  mind  the 
advantage  of  this  route  over  those  surveyed  by  your  brigade,  or  should 
you  deem  it  necessary  that  a  survey  should  be  made  to  ascertain  the 
comparative  merit  of  said  route,  you  would  apply  to  the  Engineer  de- 
partment for  further  instructions. 
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2.  Continuation  to  the  Port  of  Erie  of  the  route  of  canal  through  French 

Creek. 

Taking  the  upper  end  of  the  feeder  from  French  creek,  ae  a  point 
of  departure,  yon  will  asoend  the  valley  of  this  stream  as  far  up  as  the 
month  of  Le  Boeof  creek ;  hence  you  will  ascend  this  creek  up  to  the 
point  where  it  would  yield  a  suflScient  supply  of  water  to  feed  the  ca- 
nal. From  such  a  point,  the  route  will  cross  over  the  ridge  to  de- 
scend to,  and  terminate  at,  the  port  of  Erie.  The  survey  will  consist 
of  experimental  lines  of  levels,  running  through  the  ground  which  a 
previous  examination  will  have  determined  as  the  most  favorable  to 
the  canal.  I  must  remark  that  this  experimental  survey  is  chiefly  in- 
tended to  ascertain  the  facts  upon  which  are  to  be  predicated  the  diffi- 
culties which  might  oppose  the  practicability  of  a  canal  across  the 
ridge  which  separates  the  upper  valley  of  French ,  creek  from  Lake 
Erie. 

8.  Embranchment  of  the  Northern  portion  of  the  route  through  OonneaiU 

Lake  to  the  Port  of  Erie. 

The  importance  of  the  port  of  Erie  demands  that  an  experimental 
survey  should  be  made,  to  ascertain  the  practicability  of  a  canal  con« 
necting  this  harbor  with  the  Conneaut  lake  route. 

The  route  of  such  a  canal  will  commence  at  Erie,  at  the  mouth  of 
Mill  creek,  and  ascend  the  valley  of  this  stream,  with  a  view  to  reach 
such  a  level  as  to  afford  the  facility  of  crossing,  in  succession.  Walnut 
creek  and  Elk  creek,  at  the  points  where  short  aqueducts  might  be 
had,  and  where  dams  might  be  erected  to  form  available  reservoirs. 
It  must  be  observed  that  Elk  creek,  by  making  a  considerable  bend 
towards  Erie,  offers  the  means  to  obtain,  at  a  convenient  distance 
from  Erie  and  from  the  main  canal,  a  supply  of  water  ;  it  will  also 
assist,  perhaps,  in  keeping  the  route  remote  from  the  lake :  circum- 
stances which,  in  time  of  war,  might  become  of  some  advantage  to  the 
security  of  this  communication  to  Erie. 

From  Elk  creek  the  canal  will  continue  to  and  strike  at  some  con- 
venient point  the  Conneaut  route,  or  main  canal.  The  comparative 
supplies  of  water  afforded  on  one  side  by  the  main  canal,  at  the  point 
of  junction,  on  the  other  by  Elk^  Walnut,  and  Mill  creeks  will  de- 
termine whether  the  canal  shall  receive  a  supply  from  the  main  canal, 
or  the  reverse.  The  survey  will,  therefore,  alter  due  investigations, 
be  directed  accordingly,  taking,  however,  in  consideration  the  cir- 
cumstances of  the  ground.  In  either  case,  the  aforesaid  supplies  of 
water  must  be  ascertained  with  care,  because  on  their  quantum  will 
rest,  not  only  the  practicability  of  the  canal,  but  also  the  size  of  the 
profile  to  be  adopted  for  the  trunk  of  said  canal. 

I  deem  it  unnecessary  to  request  you  to  gauge  with  accuracy  all  the 
streams,  the  water  of  which  might  become  available  to  feed  the  several 
canals  herein  contemplated ;  and  I  omit  here  the  directions  of  details 
which  are  already  given  in  the  general  instructions  of  the  board. 

During  the  performance  of  the  duties  assigned  this  year  to  your 
brigade^  it  is  desired  that  you  would  make,  with  great  care,  the  most 
full  and  minute  inquiries,  and  collect  their  results,  respecting  the 
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prices  of  labour,  materials,  transportation,  &c.  Sack  valuable  infor- 
mation will  assist  in  the  calculation  of  the  elements  upon  which  the 
estimate  of  the  canal  must  be  predicated. 

Before  carrying  into  execution  the  present  instructions,  I  beg  of  70U 
to  submit  them  to  the  Engineer  department. 
I  have  the  honor  to  be,  sir,  very  respectfully,  your  obt.  servt., 

BERNARD,  Brigadier  General, 
Member  of  the  Board  of  Internal  Improvement, 
Lieut.  Col.  Jambs  Ebarnbt, 

Topographiccd  Engineer ,  Washington  Oiiy. 


Qbobgbtown,  March  12, 1825. 

RtB :  Agreeably  to  the  orders  of  the  Engineer  department,  dated 
March  8,  1825,  we  have  the  honor  to  send  to  you  the  following  in- 
structions^ relating  to  a  route  of  canal  contemplated  to  connect  the 
Ohio  river  with  Lake  Erie. 

The  route  follows  the  right  bank  of  the  Ohio  from  Pittsburg  to 
the  mouth  of  Big  Beaver,  ascends  the  valleys  of  Big  Beaver  and  8he- 
nango,  and  descends  to  Lake  Erie  at  the  mouth  of  Elk  creek.  The 
summit  ground  is  in  the  vicinity  of  Conneaut  lake  ;  the  summit  level 
of  the  canal  must  be  supplied  with  water  from  French  creek,  and  with 
water  derived  from  a  reservoir  in  Conneaut  lake. 

The  investigation  of  the  local  facts  should  oommenoe  at  thLsi  lake, 
which  will  be  considered,  in  the  first  instance,  as  a  part  of  the  summit 
level.  This  summit-level  should  extend  as  far  as  it  can  be  preserved 
northward  of  the  ridge  which  divides  Conneaut  lake  from  Conneaut 
creek,  and  southward  until  it  may  be  necessary  to  descend. 

The  levelling  should  commence  at  the  surface  of  the  lake,  in  low 
state,  which  then  disoharges,  at  the  outlet  below  the  bridge,  a  stream 
of  six  inches  in  depth.  That  bridge  is  at  the  northwest  end  of  the 
lake« 

From  thence  the  line  should  be  carried  over  the  dividing  rid^e  to 
the  valley  of  Conneaut  creek,  allowing  the  canal  to  be  five  feet  deep, 
and,  of  course,  the  deep  cutting  in  the  ridge  five  feet  below  the  surface 
of  the  lake.  The  extent  of  that  deep  cutting  will  enable  the  board 
to  determine  whether  it  will  be  best  to  raise  the  surface  of  the  lake,  or 
lower  the  bottom  of  the  canal.  The  elevation  of  the  ground  south- 
ward and  westward  of  the  lake  will  also  be  determined,  together  with 
the  practicability  of  bringing  in  the  feeder  at  a  greater  or  less  elevation. 
It  will  be  also  determined  whether  the  summit  level  should  be  located 
higher  than  the  lake,  or  the  surface  of  the  lake  itself,  as  a  part  of 
the  summit  level,  should  be  reduced  in  elevation ;  whether  the  summit 
level  should  be  wholly  separated  from  the  lake,  and  the  lake  converted 
into  a  reservoir  to  be  filled  by  the  redundant  waters  of  French  creek. 

In  case  that  the  surface  of  the  summit  level  will  conform  to  the  na- 
tural sur&ce  of  the  lake,  the  line  northward  should  be  carried  as  far 
as  ground  may  favor  into  Conneaut  valley. 

The  Erie  section  will  continue  down  the  eastern  side  of  the  valley, 
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sloDg  the  most  favorable  grounds  for  long  levels,  till  it  reaches  the 
shore  of  Lake  Erie,  near  or  at  the  mouth  of  Elk  creek.  At  this  place, 
and  above  and  below  it,  soundings  should  be  taken  in  relation  to  the 
harbor.  This  harbor  must  be  so  situated  as  that  the  waters  of  Elk 
creek  may  be  occasionallj  used  to  sweep  out  its  entrance,  should  sands 
accumulate  therein. 

Under  the  impression  that  advantage  may  be  taken  of  the  favorable 
situation  of  Gonneaut  lake  to  form  a  reservoir,  by  raising  a  dam  at  its 
outlet  and  filling  it  by  a  feeder  from  French  creek,  a  line  should  be 
run  from  this  lake,  ascending  at  the  rate  of  six  inches  a  mile,  until  it 
reaches  a  favorable  place  in  French  creek  to  build  a  dam  and  create  a 
pond,  whence  the  water  may  be  drawn.  This  line  of  feeder  should  be, 
as  well  as  the  dam,  high  enough  to  fill  the  reservoir  nine  feet  above 
low-water  mark.  In  order  to  know  the  extent  of  the  area  of  the  re- 
servoir, a  horizontal  curve  should  be  run  round  it  at  this  elevation, 
noting,  at  the  same  time,  the  place  of  another  line  six  feet,  and  of  a 
third  line  three  feet  above  the  same  level  at  low  water.  On  the  map, 
the  outline  of  the  reservoir,  the  extent  of  surface,  the  content  should 
be  shown  for  each  of  these  elevations.  The  embankment  which  may 
be  necessary  to  retain  the  water,  in  each  case  should  be  noted  and 
calculated. 

The  outlet  creek  from  Conneaut  lake  should  be  surveyed  and  levelled 
down  to  its  mouth,  into  French  creek,  with  a  view  to  try  if  a  dam 
erected  across  French  creek,  at  a  proper  elevation^  would  back  the 
water  into  the  summit-level.  Were  such  result  attainable,  a  feeder 
should  be  run  from  the  top  of  the  dam  to  the  summit-level,  with  a 
descent  of  six  inches  per  mile. 

To  complete  the  location  of  the  summit-level,  a  line  should  be  run 
southwardly,  as  before  mentioned,  from  the  northwest  cove  of  the 
lake,  to  the  head  of  Randolph's  run,  both  to  the  east  and  west  of  a 
ridge  or  hill  situated  southward  from  the  lake.  From  where  these 
experimental  lines  meet,  the  summit  level  should  be  continued  down 
the  valley  of  Crooked  creek,  droping  the  level  at  favorable  places,  for 
the  location  of  locks,  until  it  reaches  the  vicinity  of  Greenville. 

Another  experimental  line  should  next  be  run,  from  the  same  point 
of  departure  on  Conneaut  lake,  to  gain  the  head  of  the  valley  of  upper 
Shenango,  down  which  the  line  should  be  carried  to  near  Greenville, 
also,  and  to  the  point  where  the  other  line  terminated. 

In  fine,  a  third  experimental  line  of  canal  should  be  run,  from  the 
same  point  of  departure  before  established,  down  the  Gymatuning  to 
its  junction  with  the  Shenango^  observing,  as  before,  the  same  atten- 
tion to  ground,  and  to  suitable  situation  for  locks. 

As  to  the  Shenango  line,  it  should,  from  Greenville,  continue  down 
and  along  the  Big  Bend,  till,  turning  westward,  it  comes  to  the  mouth 
of  the  Gymatuning,  where  its  level  should  be  made  to  accord  with 
that  which,  as  a  part  of  the  Shenango  and  Gymatuning  route,  continues 
downward,  towards  the  Ohio. 

From  the  junction  of  the  Gymatuning  and  Shenango,  a  line  of  canal 
should  be  run  on  both  sides  of  the  Shenango,  down  to  the  junction  with 
the  Mahoning,  where  a  bench-mark  should  be  made  with  reference  to 
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a  caoal  line  up  the  Mahoning,  the  survey  of  which  will  be  entrusted 
to  Captain  McNeill.  The  line  should  then  be  continued  down  on  both 
sides  of  the  Beaver  to  the  Ohio. 

Examination  should  next  be  made  in  order  to  connect  the  route  of 
canal  just  indicated  with  the  head  of  steamboat  navigation^  and  the 
western  extremity  of  the  Chesapeake  and  Ohio  canal,  at  Pittsburg. 
With  this  view,  an  experimental  line  should  be  run  from  a  point 
above  the  falls  of  Beaver,  at  such  a  height  as  to  avoid,  if  possible, 
the  scarp  of  the  bluff  on  the  east  side  of  the  mouth  of  the  Beaver, 
and  continuing  on  the  right  bank  of  the  Ohio  to  Pittsburg.  But  as 
it  is  not  likely  that  a  practicable  line  will  be  found  by  that  process,  it 
may  be  necessary  to  reverse  the  mode  of  operation,  and,  depending  on 
the  Alleghany  river  to  supply  the  necessary  water,  to  run  a  line  up 
the  right  bank  of  that  river  and  down  on  the  left  bank,  to  and  from  a 
point  where  a  dam  may  be  safely  erected,  and  sufficient  elevation 
gained  for  a  feeder,  with  six  inches  per  mile  descent.  Then  to  trace 
a  line  of  canal  from  the  mouth  of  the  Alleghany  to  the  mouth  of 
Beaver. 

If  the  most  favorable  ground  for  this  feeder  should  be  found  on  the 
east  side  of  the  Alleghany  river,  it  may  be  equally  convenient,  because 
the  Chesapeake  and  Ohio  canal  may  be  connected  with  the  Ohio  and 
Erie  canal  by  an  aqueduct  leading  from  Pittsburg  across  the  Alleghany. 

In  every  part  of  these  lines  of  canal,  attention  must  be  paid  to  every 
important  local  circumstance,  the  proper  places  for  dams,  aqueducts, 
locks,  culverts,  bridges,  &c.  ;  the  oest  way  of  bringing  in  every  stream 
capable  of  being  used  as  a  feeder,  &c.  These  lines  of  canals  should 
be  carefully  kept  out  of  reach  of  the  freshets. 

As  opportunities  occur,  all  the  streams  which  may  be  made  tributary 
to  this  canal,  especially  those  near  the  summit-level,  should  be  gauged 
at  their  lowest  stage. 

According  to  measurements  made  by  the  board  last  year,  (1824,)  the 
following  streams  have  furnished  the  quantity  of  water  here  specified : 

Cubic  feet,  per  second. 

Outlet  of  Conneaut  lake,  16th  August,  at  the 

bridge 6  ^^^% 

French  creek  at  Meadville,  17th        do 221  j*q%V 

Ditto.                    27th  and  28th  do 229  yVVv 

Great  and  little  Shenago,  at  Greenville,  16th  28  ^V^ 

The  maps  of  the  lines  should  be  on  a  separate  paper,  on  a  scale  of 
two  inches  to  one  mile.  The  general  profile,  also  on  a  separate  paper, 
on  a  scale  of  two  inches  to  one  mile,  as  to  the  horizontal  distances. 
These  must  be  respectively  equal  to  the  effective  length  of  each  cor- 
responding section,  or  rather  portions  of  the  canal  they  represent,  so 
that  the  total  horizontal  axis  of  the  profile  will  be  equal  to  the  total 
length  of  the  line  of  canal.  The  perpendicular  lines,  or  ordinates  to 
that  axis,  showing  the  altitudes  above  or  the  depression  below  the 
level  of  Lake  Erie,  should  be  on  a  scale  of  fifty  feet  to  one  inch.  There 
should  be  at  least  one  ordinate  for  each  eighth  of  mile. 

The  maps  and  profiles  should  exhibit  the  altitude  of  the  head  and 
of  the  foot  of  each  fall  and  rapids  in  the  streams. 
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Ths  line  of  canal  should  be  divided  into  miles,  and  these  into  por- 
tions of  one  eighth  of  mile,  in  order  to  show  for  each  of  them  the 
nature  of  the  ground,  and  the  average  of  cutting  and  embankment. 
These  subdivisions  of  the  line  of  canal  should  be  given  both  on  the 
horizontal  axis  of  the  profile,  and  on  the  map.  On  the  plan  and 
profile  the  bottom  line  of  canal  should  be  considered  as  the  line  of 
canal. 

A  descriptive  memoir,  referring  to  the  maps  and  profiles,  should  be 
joined  with  a  view  to  explain  all  matters  oi  facts,  and  all  local  cir- 
cumstances respecting  the  project  of  the  canal. 

A  book  of  levelling  should  also  be  kept  in  the  most  intelligible  order. 

To  avoid  the  necessity  of  applying  a  correction  to  the  apparent  level^ 
the  sights  backward  and  forward  should  be  as  equal  as  possible. 

The  memoir  should  enter  into  minute  details  as  to  the  location  of 
dams,  aqueducts,  locks,  guard-locks,  walls^  bridges,  culverts,  &c.;  the 
nature  of  the  bottom  on  which  these  works  are  to  be  built ;  the  quality 
and  places  of  the  best  materials  to  be  used  in  their  construction ;  the 
nature  of  the  ground  through  which  the  canal  must  pass  ;  the  names 
of  the  owners  of  the  land,  and  the  extent  of  their  property  occupied 
by  the  canal,  should  be  ascertained  as  accurately  as  practicable.  The 
memoir  should  also  mention  the  elevation  of  freshets  in  the  rivers, 
especially  at  the  head  and  foot  of  the  falls  and  rapids. 


Philadelphia,  March  5,  1827. 

Dbar  Sir  :  As  you  may  have  demands  for  money  for  the  messen- 
gers, I  will  remark  that  Berdle  has  been  paid  by  me  up  to  the  18th 
December ;  rate  $19  per  month.  Allowed  to  live  in  the  building  and 
use  fuel  from  the  common  stock. 

Kurtz  has  been  paid  up  to  the  18th  day  of  January.  Allowed  rate 
of  f  19  per  month,  and  rate  of  |6  per  month  for  fuel  and  quarters. 

Yours, 

J.  J.  ABERT. 
My  best  respects  to  Lieutenant  Colonel  Long. 
Lieutenant  Colonel  J.  Kearnet, 
Georgetovmj  D,  C. 


21«r  CONGRESS-ln  SESSION. 


House  ov  BEPRESENXATiyEs, 

December  22,  1830. 

Besdvedf  That  the  Secretary  of  War  be  directed  to  report  to  this 
House  a  copy  of  the  survey  and  estimate  made  for  a  canal  by  a  corps 
of  engineers  of  the  United  States,  from  Portage  summit  to  intersect 
the  line  surveyed  by  Col.  Kearney. 

Attest:  M.  St.  CLAIR  CLARKE, 

Olerk  House  of  BqnreaerUativea. 
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House  of  Beprbsbntativbs^ 

January  26,  1830. 

Resolved,  That  the  Secretary  of  War  be  directed  to  return  to  this 
House,  as  soon  as  practicable,  copies  of  the  different  surveys  made  by 
Colonel  Kearney  from  the  Ohio  river,  in  a  direction  to  Lake  Erie, 
with  a  view  to  the  improvement  of  the  navigation  in  that  direction, 
and  the  extension  of  the  Chesapeake  and  Ohio  Cancil. 

Attest :  M.  St.  CLAIR  CLARKE, 

Clerk  Home  of  BepresentcUives. 


HousB  OF  Repbbbbntatives, 
January  20,  1830. 

Besdvedy  That  the  Secretary  of  War  be  directed  to  report  to  this 
House  a  copy  of  the  survey  and  estimate  made  for  a  canal  by  the  corps 
of  engineers  of  the  United  States  from  Portage  summit  to  intersect  the 
line  surveyed  by  Colonel  Kearney. 

Attest :  M,  St.  CLAIR  CLARKE, 

Ohrk  House  of  BepresemiaJtives. 


HouBB  OF  Repbesbntatives, 

January  20,  1830. 

Besolvedy  That  the  Secretary  of  War  be  requested  to  communicate 
to  this  House  the  report  of  the  engineeer  employed  to  make  a  recon- 
noissance  of  a  mail  and  military  road  from  Uniontown,  Pennsylyania, 
by  way  of  Pittsburg,  to  Lake  Erie. 

Attest :  M.  St.  CLAIR  CLARKE, 

Clerk  House  of  BqnresenkUives. 


House  of  Representatives, 

January  20,  1830. 

Besdvedy  That  the  Secretary  of  War  be  directed,  as  soon  as  practi- 
cable, to  return  to  this  House  a  copy  of  the  survey  made  of  the  harbor 
at  the  mouth  of  Elk  creek,  on  the  south  shore  of  Lake  Erie. 

Attest :  M.  St.  CLAIR  CLARKE, 

Clerk  of  House  of  Bepreseniatives. 


sera  CoRGRBBS, )  HOUSE  OF  BEPBESENTATIYES.  (  Bsp.  0.  C. 
lat  Session.     S  I     No.  215. 


ELLIOTT  WOODBURY  AND  EZRA  FOSTER. 


FKBtVABT  11,  1860. — Beported  from  the  Oonrt  of  Claims;  committed  to  a  Committee  of  the 

Whole  House,  and  ordered  to  be  printed. 


To  the  honorable  the  Senate  and  House  of  BepreaentoHvea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfally  presents  the  following  documents 
as  the  report  in  the  case  of 

ELLIOTT  WOODBURY  AND  EZRA  FOSTER  vs.  THE 

UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  United  States  solicitor's  brief. 

3.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  court,  at  Washington,  this  fifth  day  of  December, 
L  ^-  •  J  A.  D.  1869. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Court  of  Claims  of  the  United  Stales  : 

The  petition  of  Elliott  Woodbury  and  Ezra  Foster,  both  of  Beverly, 
in  the  county  of  Essex  and  State  of  MassachusettR^  respectfully  shows : 
That  on  and  previous  to  the  fifth  day  of  August,  one  thousand  eight 
hundred  and  forty-six,  your  petitioners  were  the  sole  owners  of  the 
brig  "  Casket,"  whereof  Henry  E.  Woodbury,  of  Beverly  aforesaid, 
was  master,  and  that  on  the  said  day  the  said  brig  was  at  anchor  on 
the  high  seas,  to  wit :  ofi"  the  port  of  Kabenda,  on  the  western  coast 
of  Africa,  and  was  engaged  in  lawful  commerce  and  in  prosecuting  a 
lawful  voyage,  as  after  mentioned. 

That  the  said  vessel  so  being  was^  on  the  said  day  and  at  the  said 
place,  seized  by  the  United  States  sloop-of-war  ''  Marion,"  under  the 
command  of  Lewis  E.  Simonds,  a  lieuteuant  in  the  United  States 
navy,  duly   commissioned,  and   acting  under  due  authority  from 
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the  UDited  States,  onder  the  allegation  that  the  said  vessel  was  engaged 
in  the  slave  trade,  in  violation  of  the  laws  for  suppressing  the  same. 

That  the  said  Lewis  E.  Simonds,  lieutenant  as  aforesaid,  forcibly  took 
possession  of  said  vessel,  put  a  prize  crew  on  hoard  of  her,  and  sent 
her  to  Boston,  in  the  State  of  Massachusetts,  and  there  delivered  her 
to  the  United  States  marshal,  under  the  charge  as  aforesaid. 

That  thereupon  a  libel  was  filed  against  said  vessel,  in  the  name 
and  on  hehaU  of  the  United  States,  by  Robert  Bantoul,  jr.,  district 
attorney  of  the  United  States  for  that  district,  ai:d  the  condemnation 
of  the  said  vessel  was  thereby  claimed,  on  the  allegation  that  she  was 
concerned  in  the  slave  trade 

That  the  said  libel  was  filed  in  the  district  court  of  said  district  on 
the  ninth  day  of  October,  one  thousand  eight  hundred  and  forty-six, 
and  was  continued  to  the  following  December  term  of  the  court,  and 
that  at  said  term  the  cause  was  heard  upon  evidence  and  arguments 
of  counsel  on  both  sides  ;  and  the  court  did  thereupon  order,  adjudge, 
and  decree  that  the  said  vessel  was  innocent,  that  the  said  charge  was 
void,  that  the  said  libel  should  be  dismissed,  and  that  the  said  brig 
and  appurtenances  should  be  delivered  to  the  claimants  thereofi  being 
these  petitioners 

That  by  reason  of  said  seizure  petitioners  lost  the  use  of  said  vessel 
from  the  time  of  seizure  until  December,  one  thousand  eight  hundred 
and  forty-six,  when  the  marshal  restored  her  to  her  said  master. 

That  at  the  time  of  seizure  the  said  vessel  was  in  the  coarse  of 
performing  certain  articles  of  agreement,  contained  in  a  certain  charter 
party  entered  into  by  and  between  the  said  Henry  A.  Woodbury,  master 
of  said  brig,  and  Don  Francisco  Y,  Urguellez,  of  Rio  Janeiro,  in  Brazil, 
South  America,  a  copy  of  which,  marked  ^^A,"  and  which  petitioners 
pray  may  be  taken  as  part  hereof,  is  hereunto  annexed.  That  in 
consequence  of  the  said  seizure  the  said  Uenry  A.  Woodbury  was  pre- 
vented from  fulfiling  his  part  of  said  agreement,  and  thus  forfeited  to 
the  said  Urguellez  the  sum  of  two  thousand  dollars,  pursuant  to  its 
terms. 

That  by  the  terms  of  the  said  charter  party  the  said  master  was  to 
receive  one  thousaud  five  hundred  mill  reis,  equal  to  eight  hundred 
and  fifteen  dollars  United  States  currency,  a  month,  for  the  use  of  said 
brig,  commencing  on  the  twenty-eighth  day  of  May,  one  thousand 
eight  hundred  and  forty-six  ;  but  that  the  same  became  wholly  lost  by 
reason  of  such  seizure  and  non-performance  by  the  brig. 

That  while  the  said  brig  was  in  the  custody  of  the  United  States 
officers,  as  aforesaid,  and  when  she  was  remanded  to  the  possession  of 
her  said  master,  in  December,  one  thousand  eight  hundredand  fortynsix, 
divers  injuries  and  losses  had  been  sustained  by  her,  through  the  ne- 
glect, wantonness,  and  misconduct  of  the  persons  in  charge  of  her. 
The  sails  and  rigging  were  very  greatly  damaged.  A  house  on  deck 
over  the  long  boat,  in  every  respect  well  finished  and  in  good  order, 
was  broken  and  ruined,  and  the  cabin  was  much  injured.  The  stores 
on  board,  consisting  of  beef,  pork,  bread,  cofiee,  sugar,  flour,  &c.,  and 
adequate  to  a  full  supply  for  five  months  from  the  time  of  seizure, 
wen*  consumed.  The  hull  of  said  brig  was  injured,  and  her  tackle, 
apparel,  and  fuiniture  were  damaged. 
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That  to  restore  the  said  vessel  to  the  same  order,  and  replace  her  at 
Kabenda,  as  seized,  would  require  at  least  three  months'  time. 

That  these  petitioners  had  to  keep  the  said  vessel  insured  during 
her  seizure,  and  were  also  put  to  very  considerable  costs  and  charges 
in  procuring  evidence  and  counsel  to  repel  the  untrue  charges  afore- 
said, and  to  vindicate  their  rights  in  the  premises,  and  that  petition- 
ers themselves  have  also  been  greatly  harassed,  and  put  to  trouble 
and  anxiety  thereby,  as  well  as  defamed  in  their  good  name  and  rep- 
utation among  their  fellow-citizens,  by  being  subjected  to  the  suspi- 
cion of  having  been  guilty  of  the  odious  and  illegal  crime  of  partici- 
pation in  the  slave  trade. 

That  petitioners,  claiming  to  hold  the  said  Lewis  E.  Simonds  per- 
sonally responsible  for  all  the  foregoing  losses  and  damages,  caused 
him  to  be  sued  therefor,  in  the  district  court  of  the  United  States  for 
the  district  of  Rhode  Island,  on  or  about  the  twenty-fifth  January, 
one  thousand  eight  hundred  and  forty-seven;  and  that  in  the  June 
term  of  the  said  court,  in  the  year  one  thousand  eight  hundred  and 
fifty,  Mr.  Justice  Woodbury  pronounced  the  judgment  of  the  court, 
which  recognized  the  right  of  petitioners  to  the  compensation  de- 
manded, but  held  that  the  cause  of  action  lay  against  the  United 
States,  and  not  against  the  defendant  Simonds,  who  was  only  their 
officer,  and  executed  their  laws  and  orders,  and  that  petitioners  should 
seek  relief  in  Congress,  to  which  judgment  petitioners  beg  to  refer. 

That  accordingly  petitioners  presented  their  claim  to  the  House  of 
Bepresentatives  in  the  year  one  thou»and  eight  hundred  and  fifty- 
two,  and  again  in  the  year  one  thousand  eight  hundred  and  fifty- 
three,  through  the  late  Hon.  Robert  Rantoul,  of  Massachusetts,  and 
the  same  was  referred  to  the  Oommittee  on  Claims,  but  that  no  report 
was  made  or  action  had  upon  it,  so  far  as  petitioners  know,  and  with 
Mr.  Rantoul's  death  the  proceedings  dropped. 

That  petitioners  claim  that  the  United  States,  as  the  aggressors  and 
actors,  by  their  officers  as  aforesaid,  are  liable  to  them  in  the  prem- 
ises for  the  following  damages,  which  petitioners  hereby  claim  of 
and  from  the  United  States,  viz : 

1.  For  the  rate  of  the  charter  party  aforesaid,  from  the 

28th  day  of  May,  1846,  to  the day  of  December, 

same  year,  when  vessel  was  delivered  back  to  petition- 
ers, at  $815  a  month,  the  rate  of  charter  party — say 

six  months  and  a  half $5,397  50 

2.  For  three  months  further,  at  the  same  rate,  the  period 
necessary  to  repair  the  said  vessel  irom  injuries  by  the 

United  States,  and  to  replace  her  at  point  of  seizure....     2,445  00 

3.  For  the  penalty  or  forfeiture,  created  by  non-perform- 
ance of  the  vessers  contract  under  the  charter  party...     2,000  00 

4.  For  injuries  aforesaid  to  the  vessel,  her  hull,  tackle, 
furniture,  use  of  provisions,  &c 1,000  00 

6.  For  insurance  on  the  said  vessel  during  her  seizure 140  OO 

6.  For  costs  and  counsel  of  petitioners  in  the  premises, 

this  sum  being  actual  outlay 976  85 

7.  For  interest  on   these  payments,  commencing  three 
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months  after  restitatiou  of  the  vessel — say  15th  March, 

1847,  until  rendition  of  judgment  of  this  court 

8.  For  the  personal  damages  of  petitioners $10,000  00 

9.  For  expenses  incurred  in  forwarding  witnesses,  and  loss 
of  time  in  seeking  them^  and  attending  the  various  pro- 
ceedings in  this  case 500  00 

That  petitioners  are  the  sole  owners  of  this  claim,  subject  to  the 
commission  of  their  counsel,  and  no  other  parties  are  interested  in  it ; 
and  they  pray  the  certificate  of  this  honorable  court,  in  their  favor 
against  the  United  States,  for  the  foregoing  sums,  t>  be  reduced  into 
an  aggregate  when  complete  by  the  filling  in  of  interest,  or  for  such 
other  sum  as  may  seem  meet  to  justice  and  equity  in  the  premises. 

ELLIOTT  WOODBURY, 
EZRA  FOSTER, 
By  PLATT  &  STEWART, 

Their  Attorneys  tn/act. 
Platt  &  Stewart, 

Attorneys  for  Petitioners, 

City  and  County  of  New  Tori,  ss  : 

Zephaniah  Platt,  of  the  firm  of  Platl  &  Stewart,  attorneys  in  fact 
for  the  petitioners  in  this  case,  being  duly  sworn,  maketh  oath  and 
saith  that  the  facts  stated  in  the  foregoing  petition  are  true,  to  the 
best  of  his  knowledge  and  belief. 

Z.  PLATT. 

Sworn  and  subscribed  this  25th  day  of  July,  1855,  before  me. 

WASHINGTON  R.  NICHOLS, 

Commissioner  of  Deeds. 


IN  THE  COURT  OF  CLAIMS 
ON  THE  PETITION  OP  ELLIOTT  WOODBURY  AND  EZRA  EOSTER. 

Brief  of  the  Solicitor  of  the  United  States. 

This  is  a  claim  founded  on  the  alleged  illegal  seizure  of  the  brig 
'^  Casket/'  on  the  coast  of  Africa,  by  Lieutenant  ISimonds,  command* 
ing  United  States  sloop-of-war  '^  Marion." 

The  only  question  presented  is,  whether  the  government  is  respon- 
sible to  its  citizens  for  the  illegal  acts  of  public  oiScers.  That  it  is 
not  has  been  decided  by  this  court  in  the  case  of  Cassius  M.  Clay,  and 
by  the  Supreme  Court  in  the  case  of  Mitchell  vs.  Harmony,  13  How- 
ard, 137,  and  is  so  laid  down  in  Story  on  Agency  (§§  319,  319a, 
3196,  and  320.)  An  officer,  like  every  agent,  to  bind  his  principal, 
must  act  within  the  scope  of  his  authority,  and  to  pronounce  the  act 
of  an  officer  to  be  illegal,  is  to  declare  it  to  have  been  an  act  not 
within  the  scope  of  his  authority  ;  and  upon  this  it  depends  whether 
he  is  himself  personally  responsible,  or  whether  the  government  is 
responsible.  MitcheU's  case  was  one  in  which  Harmony's  trade  with 
Chihuahua  had  been  interrupted,  and  Mitchell  defended  the  action 
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brought  against  him  by  Harmony,  to  recover  damages  for  losses  he 
had  sustained  in  consequence,  by  contending  that  he  was  authorized 
by  the  laws  of  war  to  make  the  seizure.  But  the  Supreme  Court  held 
that  the  facts  did  not  authorize  the  seizure,  and,  therefore,  that 
Mitchell  was  a  trespasser,  and  bound  to  make  good  the  loss.  If  the 
traffic  had  been  in  fact  illegal,  or  if  it  had  been  a  case  in  which  pri- 
vate property  had  been  taken  for  public  use  or  destroyed  to  prevent 
its  falling  into  the  hands  of  the  enemy,  there  would  have  been  no  per- 
sonal liability  on  the  part  of  Mitchell  in  either  case,  or  of  the  United 
St^ates  in  the  first  instance  ;  because,  in  that  case,  the  property  was  for- 
feited by  the  owner  by  reason  of  his  own  improper  conduct.  In  the 
other  cases  there  would  have  been  no  liability  on  the  part  of  Mitchell, 
but  then  the  government  would  have  been  liable  ;  because,  as  he  acted 
in  official  character,  and  within  the  scope  of  his  authority,  the  case 
would  have  been  the  same  as  that  of  Hodgson  vs.  Dexter,  1  Cranch. 

There  have  been  instances,  it  is  true,  and  Mitchell's  case  is  one  of 
them,  where  Congress  has  indemnified  public  officers  who  have  been 
mulcted  for  illegal  actfl  done  by  them  whilst  in  public  service.  This 
has  been  done,  however,  not  under  the  idea  that  the  government  was 
legally  bound  to  indemnify  either  those  who  had  suffered  by  illegal 
acts  of  its  officers,  or  the  officers  who  have  been  compelled  to  pay  the 
sufferers  for  those  acts.  These  acts  have  been  passed  in  consideration 
of  the  special  circumstances  of  each  case,  and  on  the  production  of 
satisfactory  evidence  that  the  officers  acted  in  good  faith,  with  the 
single  object  of  promoting  the  public  service,  and  committed  the  error 
under  such  circumstances  as  to  excuse  them,  in  a  measure,  for  the 
mistake. 

Under  the  principle  asserted  here,  the  government  would  be  liable 
without  regard  to  such  considerations,  and  it  would  not  devolve  on  the 
ofiScer  himself  or  the  sufferer  to  show  that  the  error  was  one  that  a 
man,  using  ordinary  consideration,  and  acting  for  the  public  benefit 
alone,  might  hare  committed.  The  government  would,  in  all  cases, 
be  responsible  to  the  sufferer  absolutely  on  the  first  instance,  unless 
it  could  establish  collusion  between  the  officer  and  the  claimant. 

There  is  no  difference  between  a  claim  against  the  United  States 
founded  upon  an  injury  committed  by  an  officer  acting  beyond  his 
authority,  and  an  injury  committed  by  any  other  person.  Everything 
done  by  the  officer  beyond  the  letter  of  his  authority  is  done  as  much 
on  his  own  responsibility  as  the  acts  of  any  citizen. 

No  judicial  authority  is  cited  for  the  propositions  of  the  claimant. 
His  counsel,  however^  supposes  that  there  is  some  analogy  between 
the  claims  allowed  against  foreign  governments  and  against  our  own, 
in  some  instances,  perhaps,  by  commissioners  under  treaties,  and  re* 
fers  particularly  to  the  cases  of  barque  Jones,  the  Hermosa,  the  Enter- 
prize,  and  others,  considered  by  the  late  joint  commission  between  the 
United  States  and  Great  Britain,  which  were  claims  made  by  the 
United  States  against  England  on  account  of  injuries  committed  by 
British  officers  against  the  property  of  American  citizens. 

Responsibility  from  a  government  to  an  individual  is  not  varied  by 
the  fact  that  the  individual  is  a  foreigner,  and  that  the  reclamation 
is  made  by  the  agency  of  the  foreign  government  to  which  the  indi- 
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vidual  belongs,  and  which  represents  the  rights  of  its  citizens  or  sub- 
jects against  foreign  governments.  (See  Vattel,  B.  II,  ch.  VI,  §§  71, 
72,  73,  74,  75  )  These  sections  speak  of  the  duties  of  one  government 
to  other  governments  and  their  citizens  in  respect  of  injuries  commit- 
ted by  individuals  under  its  allegiance,  and  fix  a  liability  on  the  gov- 
ernment of  the  aggressor  only  when  that  government  is  itself  in  de- 
fault for  failing  to  deliver  up  or  to  punish,  &c.,  or  when  it  assames 
and  justifies  the  acts  of  its  offending  citizens. 

Of  this  character  were  the  acts  referred  to  in  the  treaties  in  queation, 
not  that  the  nation  who  assumed  the  responsibility  of  these  illegal  acts 
meant  thereby  to  say,  in  all  cases,  that  the  acts  had  been  authorized, 
or  to  admit  the  principle  that  it  was  bound  to  other  governmeata  or 
individuals  for  the  illegal  acts  of  its  citizena  or  officers,  but  only  that, 
in  the  special  cases  provided  for  by  treaty,  it  was  deemed  expedient  to 
do  so,  just  as  it  has  been  deemed  expedient  by  Congress  to  indemnify 
certain  officers,  collectors,  &c.,  for  their  illegal  acts. 

M.  BLAIR. 


IN  THE  COURT  OF  CLAIMS. 

May  31,  1859. 
Elliott  Woodbury  and  Ezra  Foster  vs.  The  United  States. 

LoRiNG,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  are  citizens  of  Beverly,  in  tbe  county  of  Essex  and 
State  of  Massachusetts.  They  allege  in  their  petition  that,  on  the 
6th  of  August,  1856,  the  brig  Casket,  belonging  to  them,  while  on 
the  high  seas,  to  wit,  at  anchor  off  Kabenda,  on  the  coast  of  Africa, 
was  seized  by  Lieutenant  Simonds,  commanding  the  United  States 
sloop-of-war  Marion,  on  the  allegation  that  she  was  engaged  in  the 
alave  trade  ;  that  a  prize  crew  was  put  on  board  of  her^  and  that  she 
was  sent  into  the  port  of  Boston,  in  the  State  of  Massachusetts  ;  that 
she  was  there  libelled  by  the  United  States,  and  her  condemnation 
claimed  on  the  allegation  that  she  was  engaged  in  the  slave  trade  ; 
that  upon  a  hearing  it  was  decreed  ''  that  the  said  vessel  was  inno- 
cent, and  that  the  said  charge  was  void  ;  that  the  said  libel  should  be 
dismissed,  and  that  the  said  brig  and  appurtenances  should  be  deliv- 
ered to  the  claimants  thereof,"  these  petitioners. 

The  petition  then  alleges  various  damages  consequent  upon  and 
following  the  seizure,  according  to  the  specification  in  the  petition 
amounting  to  the  sum  of  $22,459  35. 

^  It  was  contended  for  the  petitioners  that  the  United  States  were 
liable  to  them  for  these  damages,  by  the  law  of  nations  or  analogies 
drawn  from  it ;  and  by  the  municipal  law,  upon  its  rule,  that  a  prin- 
cipal was  liable  for  the  tortious  acts  of  his  agent  while  acting  in  the 
course  of  his  employment  or  in  the  line  of  his  duty. 

Admitting  that  the  decree  of  the  district  court  established  the  fact 
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that  the  seizure  was  tortious,  the  question  raised  in  the  case  is, 
whether  the  government  is  liable  to  its  own  citizens  for  the  misfeas- 
ance or  positive  wrong  of  its  officers. 

For  such  a  liability  by  the  law  of  nations  no  authority  was  adduced 
and  none  are  known.  Treaties  made  with  foreign  nations  were  re- 
ferred to ;  but  treaties  are  contracts,  and  as  such  are  confined  to  their 
parties  and  terms,  and  they  can  furnish  neither  rule  nor  analogy  for 
the  case  at  bar. 

In  the  law  of  agency  and  master  and  servant,  under  the  municipal 
law,  the  principal  is  liable  for  the  misfeasance  of  his  agent  occurring 
in  the  course  of  his  agency^  but  this  rule  is  only  the  application  of  the 
maxim  '*  Quifacitptr  alium/acit  per  «e,"  and  the  rule  stops  with  its 
reaflon  ;  therefore  in  that  law  the  principal  is  never  liable  for  the  un2- 
/tt2  misfeasance  of  his  agent.  In  such  case  the  unlawful  intent,  of 
which  the  unlawful  act  is  but  the  consummation,  is  not  the  principal's^ 
but  the  agent's  only,  and  he  therefore  is  alone  responsible  for  it. 
Hence  the  familiar  instances  of  collisions  at  sea  and  on  land.  If  the 
servant  of  A  drive  his  carriage  against  B's  carriage  carelessly,  A  is 
liable  ;  but  if  the  servant  of  A  drive  his  carriage  against  B*s  carriage 
wilfully,  A  is  not  liable,  but  his  servant  is  alone  responsible.  The 
rule  as  to  misfeasances  or  positive  torts  is  the  same  for  public  agencies 
as  for  those  of  private  individuals. 

But  in  the  theory  of  the  municipal  law  every  unlawful  act  of  a  puih- 
lie  officer  is  held  to  be,  by  a  presumption  of  law,  founded  on  public 
policy,  and  therefore  absolute  and  conclusive — the  result  of  an  original 
unlawful  intent  on  the  part  of  the  officer,  apart  from  and  outside  of 
his  official  authority,  and  belonging  1o  him  personally  and  exclusive- 
ly, and  therefore  the  responsibility  for  the  act  is  his  exclusively.  The 
rule  is  thus  stated  by  Lord  Coke  in  the  ISix  Carpenters'  case,  8  Bep. : 
**  Where  entry  authority  or  license  is  given  to  any  one  by  the  law, 
and  he  does  abuse  it,  he  will  be  a  trespasser  ab  initio;  "  and  he  then 
states  the  reason  of  the  rule  to  be,  ''  that,  in  the  case  of  a  general  au- 
thority or  license  of  the  law,  the  law  adjudges  by  the  subsequent  act 
quo  animo  or  to  what  intent  he  entered ;  for  acta  exteriora  indicant 
tnieriora  eecreta/'  This  has  been  always  and  uniformly  the  rulo  as 
to  public  agencies,  and  applied  to  this  case  it  makes  the  seizure  of  the 
brig  Casket,  in  legal  theory,  the  unofficial  act  of  Lieutenant  Siraonds, 
with  which  the  United  States  had  no  connexion,  and  for  which  or  its 
donsequences  or  incidents  they  are  not  responsible. 

This  rigorous  presumption  of  the  ancient  municipal  law  has  been 
in  many  instances  in  modern  law  and  under  statutes  of  the  United 
States  so  far  mitigated,  in  consideration  of  facts,  as  to  relieve  the  offi- 
cer from  responsibility  on  proof  of  probable  cause ;  but  that  has  no 
reference  to  the  liability  of  his  government,  and  therefore  need  not  be 
considered  here. 

The  case  of  Mitchell  w.  Harmony  (13  How.,  115)  and  Story  on 
Agency  (s.  307)  were  cited  as  authorities  for  the  claim  of  the  petition- 
ers. 

But  the  case  of  Mitchell  vs.  Harmony  only  decides  as  to  the  per- 
sonal liability  of  the  public  officer,  and  that  he  could  not  justify  an 
illegal  act  by  the  order  of  a  superior  officer  which  was  manifestly  ille- 
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gal.  No  question  of  the  liability  of  Ihe  government  was  raised  in 
the  case. 

The  section  cited  from  Story  on  Agency,  and  the  whole  chapter 
from  which  it  is  cited,  refers  only  to  the  liability  of  principals  in  con- 
tracts made  by  their  agents,  and  to  declarations  and  representations 
and  acts  not  tortious  in  contracts,  and  even  as  to  these  it  declares  the 
government  not  liable  unless  it  authorized  the  specific  declaration,  rep- 
resentation, or  act  eflfecting  the  injury.  The  section  has  no  reference  to 
misfeasances  or  torts  ;  and  that  text  book,  in  section  319,  in  the  12th 
chapter,  which  treats  of  torts,  is  direct  and  full  to  the  point  that  the 
government  is  not  liable  for  the  misfeasances  or  tortious  acts  of  its 
officers. 

This  case  is  the  same  in  principle  as  that  of  Cassius  M.  day  vs. 
The  United  States,  heretofore  decided  by  this  court ;  and  for  the  rea- 
sons given  in  that  case  and  for  those  stated  above  we  are  of  opinion 
that  the  United  States  are  not  liable  in  any  degree  ibr  the  seizure  of 
the  Casket  by  Lieutenant  Simonds,  or  for  any  of  the  alleged  conse- 
quences of  that  act,  and  that  the  petitioners  are  not  entitled  to  the 
relief  they  pray  for. 


36th  Oonorhss,  )  HOUSE  OF  REPRESENTATIVES.   (  Rbp.  C.  C. 
l8i  Session.    S  I  No.  216. 


LYDIA  FRAZEB,  ADMINISTRATRIX  OF  JOHN  FRAZEE 

[To  accompany  BUI  H.  B.  0.  0.  Ko.  93.] 


FnmvABT  11,  1860. — ^The  Goxirt  of  Claims  Bnbmitted  the  following  report,  which,  together 
with  the  accompanying  bill,  was  refenred  to  the  Committee  of  Claims. 

Maxcb  1,  1860. — Ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honoToble  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Ocngress  assembled :  . 

The  Conrt  of  Claims  respectfally  presents  the  following  documents 
as  the  report  in  the  case  of 

LTDIA  FRAZEE,  ADMINISTRATRIX  OF  JOHN  FRAZEE. 

vs. 

THE  UNITED  STATES. 

1  •  The  petition  of  the  claimant. 

2.  Documentary  evidence  and  depositions  filed  by  claimant,  trans* 
mitted  to  the  House  of  Representatives. 

3.  Certified  copies  of  letters  from  the  Treasury  Department,  furnished 
by  the  Solicitor,  transmitted  to  the  House  of  Representatives. 

4.  Claimant's  brief. 

5.  United  States  solicitor's  brief. 

6.  Opinion  of  the  court. 

7.  Bill  allowing  claimant  $2,868,  ordered  to  be  reported  to  Congress. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt    a  1  ^^  ^^  ^^^  court,  at  Washington,  this  fifth  day  of  December^ 

LL.    S.J    ^     J^      iggg 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 
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court  of  claims. 
Lydia  Fkazee,  vs.  The  United  States. 

To  the  honorable  Judges  of  the  Court  of  Claims: 

The  petition  of  Lydia  Frazee,  of  the  city  of  New  York,  widow  and 
administratrix  of  John  Frazee,  late  of  said  city,  deceased,  respectfully 
represents :  That  on  the  22d  day  of  July,  1855,  with  the  approbation 
of  the  Treasury  Department,  the  said  John  Frazee  was  appointed 
architect  and  superintendent  of  the  New  York  custom-house,  at  a 
salary  of  seven  dollars  per  day  ;  his  travelling  expenses  on  the  busi- 
ness of  his  office  to  be  paid,  and  an  assistant,  or  draughtsman,  was 
allowed  him,  at  three  dollars  per  day. 

That  when  he  was  thus  appointed  the  massive  foundations  of  the 
custom-house  had  been  laid,  and  raised  even  with  the  ground,  and 
marble  had  been  already  wrought  and  finished  at  the  quarries,  some 
twenty  miles  from  the  city,  under  the  direction  of  the  former  super- 
intendent, and  in  accordance  with  plans  which  he  had  furnished, 
amounting  in  value  to  more  than  fifty  thousand  dollars.  These  plans 
and  drawings  had,  however,  upon  the  resignation  in  May  previous  of 
that  superintendent,  been  taken  away  by  him,  and  he  refused  upon 
application  to  surrender  them,  and  they  never  have  been  surrendered. 
This  great  and  unexpected  difficulty  was,  however,  overcome ;  the 
stone  already  wrought  was  rendered  available,  and  all  the  various 
artizans  engaged  in  the  work  were  fully  and  successfully  employed. 

In  May,  1837,  the  labors  of  the  said  John  Frazee  having  been 
greatly  increased  by  the  resignation  of  his  assistant,  the  commissioners 
decided,  with  the  approbation  of  the  Secretary  of  the  Treasury,  to 
increase  his  pay  to  nine  dollars  per  day,  but  to  withhold  at  the  same 
time  the  allowance  for  his  travelling  expenses.  These  expenses  were 
unavoidable.  Not  a  stone  was  laid  in  the  building  but  in  precise  con- 
formity with  a  plan  previously  furnished  ;  supervision  of  the  work  at 
the  quarries  was  therefore  indispensable,  and  visits  were  made  to  the 
quarries  once  or  twice  a  week,  at  the  cost  of  four  and  five  dollars  each 
•visit,  during  the  whole  period  of  quarrying  the  stone.  This  additional 
compensation  of  the  said  John  Frazee  was  further  affected  by  the 
'sums  he  found  ifc  indispensable  to  pay  from  time  to  time  for  the  aid  of 
assistant  draughtsmen  in  the  progress  of  the  work. 

Under  this  contract  for  the  compensation  of  the  said  John  Frazee 
the  erection  of  the  building  went  on,  and  nothing  occurred  to  affect 
it  or  lessen  its  binding  force  until  the  autumn  of  1840,  when  a  differ- 
,ence  arose  between  Walter  Bowne,  esq.,  one  of  the  commissioners, 
and  the  said  John  Frazee,  concerning  the  manner  and  style  of  finish- 
ing the  interior,  and  the  furniture  for  the  building.  So  much  at 
variance  with  architectural  propriety  and  good  taste,  in  the  opinion 
of  the  said  John  Frazee,  were  the  views  and  plans  of  Mr.  Bowne, 
that  their  adoption  would  have  com promitted  the  professional  character 
of  the  architect ;  the  said  John  Frazee,  therefore,  did  most  strenuously 
oppose  them^  and  was  sustained  in  his  opposition  to  them  by  the 
opinion  of  the  then  collector  and  advisory  commissioner,  Mr.  Uoyt ; 
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ihe  result  nf  which  was  the  delivery  to  the  said  John  Frazee  of  a 
paper,  of  which  the  following  is  a  copy : 

**  liesolvedy  That  the  services  of  the  superintendent  and  architect 
be  dispensed  with  from  and  after  the  5th  December,  1840,  and  that 
his  pay  cease  from  that  date. 

"WALTER  BOWNE, 
^^Commissifmer  and  agent y  Isiew  York. 
"New  Custom-house, 

''November  ^Q,  1840." 

It  was  usual  for  resolutions  relating  to  the  aflfairs  of  the  building  to 
receive  the  signature  and  approval  of  the  advisory  commissioner  ;  but 
both  were  in  this  instance  withheld  by  Mr.  Hoy t,  who  considered  the 
course  of  Mr.  Bowne  unwarrantable  and  without  excuse,  and  who 
remonstrated  against  the  dismissal  of  the  said  John  Frazee  for  a  mere 
difference  of  opinion  with  Mr.  Bowne,  while  so  much  important  work, 
requiring  constant  supervision  of  the  architect,  remained  to  be  done. 

The  whole  matter  was  submitted  to  the  Secretary  of  the  Treasury, 
who  referred  it  to  the  naval  officer  and  surveyor  of  the  customs  at 
New  York.  On  the  2Gth  February,  1841,  Mr.  Coe,  deputy  naval 
officer,  (in  the  absence  of  his  principal,)  and  Mr.  Moore,  surveyor, 
reported  their  opinions  upon  the  matters  in  controversy,  fully  sustain- 
ing all  the  views  pf  the  said  John  Frazee,  and,  amongst  other  things, 
said  : 

**  We  would  most  respectfully  beg  leave  to  state  it  here,  as  our  de- 
liberate opinion,  that  justice  cannot  be  done  to  Mr.  Frazee  without 
allowing  him  his  usual  compensation  during  the  whole  interval  since 
•his  dismissal  on  the  5th  December,  1840,  he  having  been  improperly 
dismissed,  without  cause,"  &c. 

Upon  this  report,  and  in  conformity  with  its  opinion,  the  Secretary, 
on  the  3d  March,  1841,  directed  that  the  said  John  Frazee  should  be 
**  continued"  in  the  situation  of  architect  and  superintendent  until 
the  completion  of  the  building,  and  that  his  plans  and  designs  for 
finishing  the  interior  and  for  the  furniture  should  be  carried  into 
effect. 

Believing,  as  the  said  John  Frazee  did,  that  Mr.  Bowne's  resolu- 
tion of  dismissal  above  referred  to  would  not  be  sanctioned  by  the 
Secretary,  the  said  John  Frazee  continued,  by  the  advice  and  at  the 
request  of  Mr.  Hoyt,  to  attend  daily,  as  usual,  at  the  building,  and 
to  advise  the  workmen  employed  there,  until  he  received  the  Secre- 
tary's letter  continuing  his  services,  as  already  mentioned,  and  by 
virtue  of  which  he  resumed  the  full  discharge  of  his  duties  as  super- 
intendent and  architect. 

On  the  23d  March,  1841,  Mr.  Curtis  succeeded  to  the  coUectorship  of 
the  port  of  New  York  ;  and,  under  the  administration  of  Mr.  Curtis,  the 
8aid  John  Frazee  proceeded  in  the  superintendence  of  the  work  upon 
the  custom-house,  and  the  completion  thereof,  and  the  construction  of 
the  requisite  furniture,  devoting  his  whole  time  and  attention  thereto, 
with  the  full  approbation  and  concurrence  of  the  collector  and  the 
Treasury  Department,  until  the  21st  of  May,  1842,  when  the  work 
was  finished ;  and  during  that  period,  as  well  as  before,  he  made, 
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at  the  request  of  the  collector  and  of  the  other  government  officer» 
in  charge  of  the  work^  various  journeys  to  Washington,  at  his  own 
expense,  to  explain  the  progress  of  the  work  and  the  amount  and 
character  of  the  appropriations  required,  so  as  to  ohtain  such  appro- 
priations from  Congress  ;  which  expenses  he  charged  to  the  govern- 
ment, and  expected  to  receive  when  nis  account  for  services  and  dis- 
bursements was  finally  settled. 

And  the  petitioner  further  shows  that  the  services  rendered  by  the 
said  John  Frazee,  as  herein  stated,  were  arduous  and  difficult,  requir- 
ing his  whole  time  and  attention,  and  a  high  degree  of  professional 
skill ;  that  his  said  duties  were  discharged  with  eminent  fidelity  and 
success^  and  to  the  entire  approbation  of  the  government,  of  which 
the  structure  itself  on  whicn  his  labors  were  expended  affords  the 
highest  and  most  satisfactory  evidence ;  and  that,  m  the  discharge  of 
these  duties,  and  in  consequence  of  the  exposure  incident  thereto,  he 
contracted  a  severe  disease,  from  which,  after  long  suffering,  he  died. 

And  the  petitioner  further  represents  that  at  the  completion  of  the 
custom-house  further  appropriations  were  needed  to  pay  the  amount 
due  said  John  Frazee,  and  other  similar  claims  arising  out  of  the 
work ;  that  the  matter  was  brought  before  Congress,  and  said  John 
Frazee  attended  at  Washington  several  times,  at  very  considerable 
expenditure  of  time  and  money,  to  endeavor  to  procure  the  payment 
due  him  ;  that  after  many  delays  a  clause  was  inserted  in  the  general 
appropriation  bill  passed  by  Congress  in  the  year  1843^  providing  for 
his  payment,  which,  having  passed  the  Senate  upon  report  of  their 
Finance  Committee,  was  rejected,  among  many  other  clauses,  in  the 
House,  though  approved  by  the  Committee  of  Ways  and  Means  ;  and| 
upon  the  Senate  adhering,  was  referred  to  a  committee  of  conference^ 
and  finally  stricken  out,  from  the  necessity  of  a  compromise  which 
would  insure  the  passage  of  the  bill. 

That  afterwards  the  said  Frazee  continued  from  time  to  time,  as 
far  as  his  limited  means  would  allow,  to  press  his  claim  for  payment 
upon  Congress,  there  being  no  appropriation  out  of  which  the  same 
could  be  paid  at  the  treasury.  But,  although  the  validity  of  his 
claim  was  always  acknowledged  by  the  department,  and  no  adverse  ac- 
tion was  had  thereon  in  Congress,  he  never  succeeded  in  obtaining  any 
favorable  action.  The  petitioner  is  now  unable  to  state,  if  it  were  ma- 
terial, the  precise  history  of  these  various  efforts,  but  finds  no  record 
of  congressional  action  in  the  premises,  except  that  in  the  first  session 
of  the  thirtieth  Congress  a  memorial  and  accompanying  documents 
was  presented  in  behalf  of  the  said  Frazee  in  the  House  of  Bepre- 
sentatives,  praying  payment  of  his  said  claim,  and  was  referred  to 
the  Committee  of  Claims  ;  and  that  no  further  action  thereon  appears 
from  the  records,  or  was  had,  so  far  as  the  petitioner  knows  or  is  in- 
formed. And  the  petitioner  states  that  since  the  death  of  her  hus- 
band, which  occurred  on  the  26th  of  February,  1862,  she  has  been  in 
very  limited  circumstances,  and  wholly  unable  hitherto  to  press  said 
claim  upon  the  attention  of  Congress,  even  had  she  been  advised  that 
in  the  existing  condition  of  that  department  of  the  public  business, 
prior  to  the  establishment  of  this  court,  there  would  have  been  any 
reasonable  prospect  of  obtaining  the  action  of  Congress  thereon. 
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And  the  petitioner  further  states  that  there  is  justly  due  to  the 
•estate  of  the  said  John  Frazee  from  the  government  of  the  United 
States,  for  tha  services  and  labor  and  disbursements  above  described, 
and  upon  contract  of  the  government  to  pay  for  the  same,  the  sum  of 
thirty-seven  hundred  and  fifty  dollars  and  thirty-nine  cents,  with  in- 
terest thereon  from  the  21st  day  of  May,  1842,  being  for  four  hun- 
dred and  fifty-six  days'  services  and  expenses,  at  nine  dollars  per 
day^  and  two  hundred  and  seven  dollars  and  thirty»nine  cents  ex- 

Senses  incurred  in  the  journeys  to  Washington,  made,  as  aforesaid, 
uring  the  progress  of  the  work,  after  deducting  the  sum  of  five  hun- 
dred and  sixty-one  dollars  received  on  account ;  and  that  of  the  above 
balance  no  part  has  ever  been  paid. 

And  the  petitioner  farther  shows  to  the  court  that  on  the  10th  day 
of  January,  1856,  she  was  duly  appointed,  by  the  surrogate  of  the 
county  of  New  York,  administratrix  of  said  John  Frazee,  and  there- 
fore claims  that  there  is  justly  and  legally  due  her,  as  such  admin- 
istratrix, from  the  government  of  the  United  States,  upon  the 
<x>ntract  aforesaid,  the  aforementioned  sum,  with  the  interest  thereon, 
and  prays  that  the  same  may  be  allowed  her  by  the  court,  and  a  bill 
reported  for  the  payment  thereof,  as  required  by  law. 
Dated  at  New  Tork^  this  10th  day  of  January,  1856. 

JOHN  J.  LATTINa, 

Counsel  for  daimant. 

State  of  New  York,         >     . 
Ciiy  and  County  of  New  Torh^  \ 

Lydia  Frazee,  of  said  city  the  claimant  above  named,  being 
•duly  sworn,  says  :  That  the  facts  stated  in  the  foregoing  petition  are 
true  to  the  best  of  her  knowledge  and  belief. 

LYDIA  FRAZEE. 

Sworn  this  10th  day  of  January,  A,  D.  1856,  before  me, 

CHARLES  A.  MAY, 
Commissioner  for  the  Court  of  Claims^  N.  Y. 


No.  9. 

The  people  of  the  State  of  New  York  to  Lydia  Frazee^  of  the  city  of 
New  Yorhy  the  uddow  of  John  Frazee^  deceased^  send  greeting : 

Whereas  the  said  John  Frazee  lately  departed  this  life  intestate, 
'being  at  or  immediately  previous  to  his  death  an  inhabitant  of  the 
<x)unty  of  New  York,  by  means  whereof  the  ordering  and  granting 
administration  of  all  and  singular  the  goods,  chattels,  and  credits 
whereof  the  said  intestate  died  possessed  in  the  State  of  New  York, 
and  also  the  auditing,  allowing,  and  final  discharging  the  account 
thereof,  doth  appertain  unto  us,  and  we  being  desirous  that  the  goods, 
chattels,  and  credits  of  the  said  intestate  may  be  well  and  faithfully 
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administered,  applied,  and  disposed  of,  do  grant  unto  you,  the  said 
Lydia  Frazee,  full  power,  by  these  presents,  to  administer  and  faith- 
fully dispose  of  all  and  singular  the  said  goods,  chattels,  and  credits  ;. 
to  ask,  demand,  recover,  and  receive  the  debts  which  unto  the  said 
intestate,  whilst  living,  and  at  the  time  of  his  death,  did  belong  ;  and 
to  pay  the  debts  which  the  said  intestate  did  owe,  as  far  as  such  goods, 
chattels,  and  credits  will  thereunto  extend  and  the  law  requires,  hereby 
requiring  you  to  make,  or  cause  to  be  made,  a  true  and  perfect  inven- 
tory of  all  and  singular  the  goods^  chattels,  and  credits  of  the  said 
intestate,  within  a  reasonable  time,  and  return  a  duplicate  thereof  to 
our  surrogate  of  the  county  of  New  York,  within  three  months  from 
the  date  of  these  i)rosents  ;  and  if  farther  personal  property  or  assets 
of  any  kind  not  mentioned  in  any  inventory  that  shall  have  been  so 
made  shall  come  to  your  possession  or  knowledge,  to  make^  or  cause 
to  be  made,  in  like  manner,  a  true  and  perfect  inventory  thereof,  and 
return  the  same  within  two  months  after  discovery  thereof ;  and  also 
to  render  a  just  and  true  account  of  administration  when  thereunto 
required ;  and  we  do,  by  these  presents,  depute,  constitute,  and  ap- 
point you,  the  said  Lydia  Frazee,  administratrix  of  all  and  singular 
the  goods,  chattels,  and  credits  of  the  said  John  Frazee,  deceased. 

In  testimony  whereof,  we  have  caused  the  seal  of  office  of  the  sur- 
rogate of  said  county  to  be  hereunto  affixed.  Witness  Alexander  W. 
Bradford,  surrogate  of  said  county,  at  the  city  of  New  York,  the  tenth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-six,  and  of  our  independence  the  eightieth. 

A.  W.  BRADFORD, 

Surrogate, 


No.  10. 

United  States  to  John  Frazee^  Dr. 

To  services  rendered  as  architect  and  superintendent  of  the 
building  of  the  New  York  custom-house,  from  the  5th  day 
of  December,  1840,  up  to  the  21st  day  of  May,  1842, 
456  days,  at  $9  per  day $4,104  00- 

To  my  expenses  in  travelling  twice  to  Washington,  and 
boarding  there,  in  the  months  of  April,  May  and  June, 
1842,  for  the  purpose  of  obtaining  an  appropriation  to 
pay  off  the  arrearages  due  for  labor  and  materials  in  the 
finishing  of  the  building 207  39 


(7r. 

By  sundry  articles  made  for  me  at  the  building, 

amountingto |39  00 

By  cash  on  account 522  00 


4,311  39 


561  00- 
3,  750  39 


LYDIA  FRAZEE. 


No.   l.-A. 


Office  of  the  Commissioner  for  building  Custom-House, 

New  York,  May  19,  1837. 

Sir  :  Your  letter  of  29th  ultimo  was  duly  received.  The  commis- 
sioners,  in  consideration  of  the  close  application  and  arduous  duties 
required  of  Mr.  Frazee  in  his  situation  of  superintendent  and  archi- 
tect, do  therefore  recommend  it  to  the  department  to  allow  Mr.  Frazee 
two  dollars  per  day  in  addition  to  the  seven  dollars  now  allowed  him. 
The  commissioners  take  pleasure  in  stating  that  they  have  entire 
confidence  in  the  talents  and  ability  of  Mr.  Frazee  in  carrying  for- 
ward the  building  to  its  completion,  and  to  the  full  satisfaction  of  the 
government. 

It  is  understood  that,  should  Mr.  Frazee  require  aid  to  draw  or 
copy  plans  or  specifications  no  charge  is  to  be  made,  nor  for  expenses 
visiting  the  quarry  or  other  places  where  persons  are  at  work  for  the 
new  custom-house  building. 

Most  respectfully,  your  obedient  servants, 

WALTER  BOWNE, 
DANIEL  JACKSON, 
BENJAMIN  RINOGOLD, 

Commissioners, 
Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 

Approved  by  the  commissioners, 

W.  L.,  Secretary, 
Endorsed  :  This  I  will  admit  if  correctly  copied. 

M.  B. 


No.  2.— B. 

Treasury  Department,  May  24,  1837. 

Gentlemen  :  In  consequence  of  the  recommendations  contained  in 
your  letter  of  the  19th  instant,  in  reference  to  the  application  of  Mr* 
John  Frazee  to  be  allowed  an  increase  of  two  dollars  per  day  to  his 
present  compensation  as  architect  and  superintendent  to  the  new  cus- 
tom-house buildings  and  with  the  understanding  that  he  is  also  to 
discharge  the  duties  assigned  to  a  clerk  heretofore  allowed  him,  the 
proposed  increase  is  authorized. 

I  am,  very  respectfully,  your  obedient  servant, 

LEVI  WOODBURY, 
Seci^etary  of  the  Treasury. 
Messrs.  Walter  Bownb, 
Daniel  Jackson, 
Benjamin  Rinqgold, 

Commissioners y  dtc^  New  York. 

Endorsed  :  This  I  will  admit  if  correctly  copied. 

M.  E 


« 
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No.  3. 


Treasury  Drpartment,  March  3,  1841. 

Sn:  The  department  hayiQ|  called  upon  the  deputy  naval  officer 
at  Kew  York  to  report  their  joint  views  in  regard  to  the  difference  of 
oninion  existing  between  yourself  and  Mr.  Hoyt  respecting  certain 
iBatters  connected  with  the  new  custom-house  building,  they  have 
aoooidingly  complied  with  my  request. 

In  accordance  with  their  recommendations,  I  deem  it  proper  to 
aathorize  Mr.  John  Frazee  to  be  continued  in  the  situation  of  super- 
intendent and  architect  of  the  building,  until  the  custom-house  and 
the  furnishing  of  the  respective  rooms  shall  have  been  completed. 
And  it  is  desirable  that  Mr.  Frazee' s  plans  for  the  interior  arrange- 
ments of  the  building  should  be  carried  into  effect,  so  far  as  regards 
the  arrangement  of  the  fly-doors,  furniture,  and  painting  of  the  iron 

work. 

I  am,  &c.,  &c., 

LEVI  WOODBURY, 
Secretary  of  the  Treasury. 
VfALTEB,  BoWNE,  Esq., 

Commissioner  J  New  York. 

Endorsed :     This  may  be  read  in  evidence. 

M.  B.,  Solicilor. 


No.  4. 

Treasury  Department,  Mardi  3,  1841. 

Sir  :  For  your  information,  I  transmit  herewith  a  copy  of  my  com- 
munication of  this  date  to  Walter  Bowne,  esq.,  commissioner,  &c., 
respecting  yourself  and  other  matters  connected  with  the  new  custom- 
house building. 

I  am,  very  respectfully,  your  obedient  servant, 

LEVI  WOODBURY, 
Secretary  of  the  Treasury. 
John  Frazee,  Esq.^ 

Superintendent  and  Architect  j  <£c..  New  York. 

Endorsed :     I  admit  this  in  evidence. 

M.  BLAIB,  SolicUor. 


No.  6. 
Mr.  Curtis'  statement. 


Collector's  Office,  New  York,  March  7,  1844. 

I  have  read  Mr.  Frazee's  memorial.     To  the  best  of  my  recollection 
he  has  truly  stated  the  conversation  which  passed  between  him  and 
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myself  when  I  entered  apon  the  duties  of  the  office  of  collector  in 
March,  1841. 

I  Avas  not  a  commissioner  for  the  superintendence  of  the  construc- 
tion of  the  new  custom-house,  and  neither  had  nor  professed  to  have 
any  power  or  responsibility  in  respect  to  its  construction,  nor  in  re- 
gard to  the  terms  or  compensation  of  Mr.  Frazee  as  its  architect.  His 
commission  was  from  the  Department  of  the  Treasury,  and  I  men- 
tioned in  one  of  my  letters  to  Mr.  Ewing  what  had  been  paid  by  Mr. 
Frazee,  but  I  received  no  authority  to  make  any  new  arrangement 
touching  his  terms  or  his  compensation,  and  no  notice  was  taken  by 
the  department  of  what  I  communicated. 

In  the  spring  of  1842  Mr.  Frazee  frequently  spoke  to  me  of  the 
trouble  that  existed  from  the  want  of  means  to  pay  the  workmen  em- 
ployed on  the  building  and  others  who  had  claims  for  materials  fur- 
nished. There  was  no  acting  commissioner.  On  several  former  occa- 
sions, in  previous  years,  the  work  on  the  building  had  been  ahead  of 
the  appropriations,  and  the  commissioner  had  sent  Mr.  F.  to  Wash- 
ington to  make  the  necessary  explanations  and  aid  in  obtaining  the 
requisite  appropriations.  I  advised  him  to  go  to  Washington,  as  he 
had  been  on  former  occasions,  and  explain  to  the  department  and 
Congress  the  state  of  the  accounts,  show  what  and  how  much  wsks 
due,  and,  by  application  to  the  Department  of  the  Treasury  and  to 
Congress,  to  do  what  he  could  to  obtain  the  means  to  pay  off  the  ar- 
rears to  laborers  and  others  having  just  claims.  In  accordance  with 
this  advice,  Mr.  F.  went  to  Washington  in  May  or  June,  1842. 

I  believe  Mr.  Frazee's  claim  to  be  jast.  After  seven  years'  superin- 
tendence of  the  great  work  committed  to  his  charge,  Mr.  F.  has  come 
out  of  it  a  very  poor  man.  I  know  he  has  been  skilful,  and  have 
every  reason  to  believe  he  has  been  iistithful  to  the  government. 

He  is  likely  to  be  a  cripple  for  life  from  disease  contracted  by  ex- 
posure of  his  health  while  in  the  discharge  of  his  duty. 

I  hope  he  will  receive  the  compensation  to  which  he  is  entitled. 

Endorsed :     This  may  be  admitted  in  evidence. 

M.  B. 


Nbw  York,  March  6,  1844. 

Sie:  I  received  your  letter  of  the  1st  instant,  in  regard  to  your  con- 
nexion, as  architect  and  superintendent,  with  the  new  custom-house 
in  this  city,  and  you  put  to  me  three  inquiries  in  reference  thereto,  to 
which  I  have  to  say : 

Ifit.  I  was  associated  with  Walter  Bowne,  esq.,  in  its  general 
superintendence  from  March  29,  1838,  to  March  2,  1841,  and  I  recol- 
lect that  we  differed  in  opinion  in  reference  to  several  matters  con- 
nected with  the  subject,  and  among  other  things  I  objected  to  your 
dismissal  as  architect  in  the  fall  of  1840,  or  at  least  I  did  not  approve 
of  that  measure.  I  think  I  wrote  the  Secretary  of  the  Treasury  on 
the  subject  at  the  time  of  it,  and  if  so,  a  copy  of  the  letter,  no  doubt, 
will  be  found  on  file  in  the  custom-house,  and  the  collector,  at  your 
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request,  would  permit  you  to  take  a  copy  for  any  proper  purpose  you 
may  have  in  view. 

2d.  I  wrote  to  the  Secretary  under  the  idea  that  he  would  interfere 
in  a  matter  about  which  there  was  a  difference  of  opinion  between  Mr. 
Bowne  and  myself,  and  therefore  I  recommended  that  you  should 
remain  at  the  building  and  see  that  nothing  was  done  inconsistent 
with  the  general  plan  which  had  been  adopted  for  its  construction, 
until  the  Secretary  should  decide  upon  the  points  upon  which  Mr. 
Bowne  and  myself  differed,  and  you  adopted  my  advice  and  did 
remain  until  the  Secretary  did  order  you  to  be  continued,  which  I 
considered  at  the  time  as  a  decision  on  his  part  that  you  had  not  been 
dismissed  according  to  the  appropriate  forms. 

3d.  In  regard  to  your  visits  to  Washington  on  business  relating  to 
the  new  custom-house,  to  explain  in  reference  to  appropriations  asked 
for,  I  know  that  you  did  so  visit  Washington,  and  I  am  under  the 
impression  it  was  at  the  suggestion  of  the  Secretary,  but  certainly  at 
the  request  of  th^  commissioners  of  the  custom-house,  and  I  have  no 
doubt  your  expenses  were  paid  and  charged  to  construction,  as  I  think 
it  was  a  fair  charge.  The  appropriations  were  large  and  more  than 
was  originally  contemplated,  and  it  was  very  proper  to  ask  for  and 
equally  proper  to  explain  the  causes  for  the  excess,  which  was  next  to 
impossible  to  explain  by  letter. 

I  believe  I  have  in  substance  answered  your  inquiries  and  according 
to  my  best  recollections  on  the  subject.  As  you  are  aware,  I  was  not 
able,  from  my  constant  official  avocations,  to  devote  much  time  to  the 
superintendence  of  the  new  building.  I  had  nothing  to  do  with  the 
disbursements  of  the  money  therefor  or  with  keeping  of  the  accounts. 
This  was  wholly  under  the  responsibility  of  Mr.  Bowne. 
Very  respectfully, 

J.  HOYT. 

John  Frazee,  Esq. , 

New  York. 


To  the  Senate  and  Hov^e  of  Representatives  cf  the  United  States  of 

America  in  Congress  assembled : 

The  memorial  of  John  Frazee,  of  the  city  of  New  York,  late  archi- 
tect and  superintendent  of  the  custom-house  recently  erected  in  that 
city,  respectfully  represents  : 

That  on  the  22d  day  of  July,  1835,  with  the  approbation  of  the 
Treasury  Department,  your  memorialist  was  appointed  architect  and 
superintendent  of  the  New  York  custom-house,  at  a  salary  of  seven 
dollars  per  day,  his  travelling  expenses  on  the  business  of  his  office  to 
he  paid,  and  an  assistant,  or  draughtsman,  was  allowed  him,  at  three 
dollars  per  day : 

That  when  he  was  thus  appointed  the  massive  foundations  of  the 
building  had  been  laid  and  reared  even  with  the  ground,  and  marble 
had  been  already  wrought  and  finished  at  the  quarries,  some  twenty 
miles  from  the  city,  under  the  direction  of  the  former  superintendent, 
and  in  accordance  \^ith  plans  which  he  had  furnished,  amounting  in 
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value  to  more  than  fifty  thousand  dollars.  These  plans  and  drawings 
had,  however,  upon  the  resignation  in  May  previous  of  that  superin- 
tendent, been  taken  away  by  him,  and  he  refused,  upon  application, 
to  surrender  them,  and  they  never  have  been  surrendered.  This  great 
and  wholly  unexpected  difficulty  was,  however,  overcome.  The  building^ 
was  remodelled  ;  plans,  drawings,  and  specifications  were  furnished  ; 
the  stone  already  wrought  was  rendered  available ;  and  all  the  vari- 
ous artizans  engaged  in  the  work  were  fully  and  successfully  em- 
ployed. In  May,  1837,  the  labors  of  your  memorialist  having  been 
greatly  increased  by  the  resignation  of  his  assistant,  the  commis- 
sioners decided,  with  the  approbation  of  the  Secretary  of  the  Treasury, 
to  increase  his  pay  to  nine  dollars  per  day,  but  to  withhold,  at  the 
same  time,  the  allowance  for  his  travelling  expenses.  These  expenses 
were  unavoidable.  Not  a  stone  was  laid  in  the  building  but  in  pre- 
cise conformity  with  a  plan  previously  furnished.  Supervision  of  the 
work  at  the  quarries  was  therefore  indispensable,  and  visits  were 
made  to  the  quarries  once  or  twice  a  week,  at  the  cost  of  four  and  five 
dollars  each  visit,  during  the  whole  period  of  quarrying  the  stone. 
This  additional  compensation  of  your  memorialist  was  further  affected 
by  the  sums  he  found  it  indispensable  to  pay  from  time  to  time  for  thfr 
aid  of  assistant  draughtsmen  in  the  progress  of  the  work. 

Under  this  contract  for  the  compensation  of  your  memorialist  the 
erection  of  the  building  went  on,  and  nothing  occurred  to  affect  it  or 
lessen  its  binding  force  until  the  autumn  of  1840,  when  a  difierence 
arose  between  Walter  Bowne,  esq.,  one  of  the  commissioners,  and 
your  memorialist,  concerning  the  manner  and  style  of  finishing  the 
interior  and  the  furniture  for  the  building.  So  much  at  variance  with 
architectural  propriety  and  good  taste,  in  the  opinion  of  your  memo- 
rialist, were  the  views  and  plans  of  Mr.  Bowne,  that  their  adoption 
would  have  compromitted  the  professional  character  of  the  architect. 
Tour  memorialist,  therefore,  did  most  strenuously  oppose,  and  was 
sustained  in  his  opposition  to  them  by  the  opinion  of  the  then  col- 
lector and  advisory  commissioner,  Mr.  Hoyt,  the  result  of  which  waa 
the  delivery  to  your  memorialist  ot  a  paper,  of  which  the  following- 
is  a  copy : 

"  New  Custom-house,  November  30,  1840. 

"  Resolved,  That  the  services  of  the  superintendent  and  architect 
be  dispensed  with  from  and  after  the  5th  December,  1840,  and  that 
his  pay  cease  from  that  date. 

/'WALTER  BOWNE, 
'*  Commissioner  and  Agent,  New  York/* 

It  was  usual  for  resoltitions  relating  to  the  affairs  of  the  building 
to  receive  the  signature  and  approval  of  the  advisory  commissioner, 
but  both  were  in  this  instance  withheld  by  Mr.  Hoyt,  who  considered 
the  course  of  Mr.  Bowne  unwarrantable  and  without  excuse,  and  who 
remonstrated  against  the  dismissal  of  your  memorialist  for  a  mere^ 
difference  of  opinion  with  Mr.  Bowne  while  so  much  important  work, 
requiring  constant  supervision  of  the  architect,  remained  to  be  done. 

The  whole  matter  was  submitted  to  the  Secretary  of  the  Treasury^ 
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t^Ilo  referred  it  to  the  naval  officer  and  surveyor  of  the  customs  at  New 
York.  On  the  26th  February,  1841,  Mr.  Coe,  deputy  naval  officer, 
{in  the  absence  of  his  principal,)  and  Mr.  Moore,  surveyor,  reported 
their  opinions  upon  the  matters  in  controversy,  fully  sustaining  all 
the  views  of  your  memorialist,  and,  amongst  other  things,  said  : 

^^  We  would  most  respectfully  beg  leave  to  state  it  here,  as  our  de- 
liberate opinion,  that  justice  cannot  be  done  to  Mr.  Frazee  without 
allowing  him  his  usual  compensation  during  the  whole  interval  since 
his  dismissal  on  the  5th  December,  1840,  he  having  been  improperly 
dismissed,  without  cause,"  &c. 

Upon  this  report,  and  in  conformity  with  its  opinions,  the  Secretary, 
•on  the  3d  March,  1841,  directed  that  your  memorialist  should  be 
*^  CONTINUED  "  in  the  situation  of  architect  and  superintendent  until 
the  completion  of  the  building,  and  that  his  plans  and  designs  for 
Mulshing  the  interior  and  for  the  furniture  should  be  carried  into 
-effect. 

Believing,  as  your  memorialist  did,  that  Mr.  Bowne's  resolution  of 
•dismissal  above  referred  to  would  not  be  sanctioned  by  the  Secretary, 
your  memorialist  continued,  by  the  advice  and  at  the  request  of  Mr, 
Hoyt,  to  attend  daily,  as  usual,  at  the  building,  and  to  advise  the 
workmen  employed  there  until  he  received  the  Secretary's  letter  conr 
4inuing  his  services,  as  already  mentioned,  and  by  virtue  of  which  he 
resumed  the  full  discharge  of  his  duties  as  superintendent  and  archi- 
tect. 

On  the  23d  March,  1841,  Mr.  Curtis  succeeded  to  the  coUectorship 
-of  the  port  of  New  York,  and  soon  after  requested  an  interview  with 
your  memorialist ;  it  took  place,  and  then,  and  subsequently,  the  col- 
lector expressed  a  strong  desire  to  hasten  the  completion  of  the  build- 
ing  and  fit  it  for  occupancy  with  the  least  delay  ;  the  buildings  then 
occupied  as  the  custom-house  were  not  only  inconvenient  but  insecure, 
and  the  public  records  were  not  safe  there.  Your  memorialist  was 
asked  when  the  new  building  could  be  completed  and  furnished,  and 
if  it  could  not  be  rendered  habitable  by  August  then  next ;  and,  also 
if  he  could  not  consent  to  lessen  his  compensation  for  the  few  inter- 
vening months.  In  reply,  a  strong  doubt  was  expressed  of  the  possi- 
bility of  finishing  and  furnishing  the  building  by  August ;  and  as  to 
^compensation,  your  memorialist,  among  other  things,  alluded  to  the 
suspension  of  his  pay  in  consequence  of  the  course  pursued  hj  Mr. 
Bowne,  and  said  and  consented,  in  case  he  received  his  back  pay,  to 
render  his  services  gratuitously  until  the  completion  of  the  building 
-08  faced  by  the  collector.  This,  in  truth,  was  the  spirit^  if  not  the 
letter,  of  his  consent  to  serve  gratuitously,  but  the  contingency  upon 
which  this  consent  rested  never  happened  ;  the  building  was  not 
finished  in  August,  1841,  nor  has  your  memorialist  to  this  hour  re- 
•ceived  his  back  pay ;  besides,  your  memorialist  has  reason  to  believe 
that  the  collector  soon  after  communicated  to  the  Treasury  Department 
this  consent  to  serve  gratuitously,  and  that  no  instructions  on  the 
subject  have  ever  been  given,  nor  has  the  receipt  of  it  even  been  ac- 
knowledged by  the  Secretary  of  the  Treasury. 

Soon  after  the  interview  already  mentioned  the  collector,  in  compli- 
ance with  instructions  from  the  treasury,  contracted  with  a  cabinet- 
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maker  of  this  city  for  the  furniture  for  the  building,  which,  by  the 
terms  of  the  contract,  was  to  be  made  after  the  designs  and  under  the 
superrision  of  your  memorialist.  Of  this  furniture  enough  was 
finished  on  the  22d  day  of  February,  1842,  to  enable  the  collector  to 
occupy  it  as  a  custom-house  ;  and  on  the  21st  May,  1842,  the  state  of 
the  entire  building  and  furniture  was  such  as  to  allow  and  justify  your 
memorialist  in  discharging  the  men  employed  and  in  bringing  his 
anxious  and  responsible  laoors  to  a  close,  continued  as  they  daily  and 
exclusively  had  been  from  the  day  of  his  appointment,  in  July,  1835, 
through  a  period  of  six  years  and  ten  months. 

For  his  services  thus  rendered  your  memorialist  claims,  agreeably 
to  his  account  stated  and  hereto  annexed,  the  sum  of  three  thousand 
seven  hundred  and  fifty  dollars  and  thirty-nine  cents  as  the  balance 
now  due  him  under  his  contract. 

It  has  not  been  the  purpose  of  your  memorialist  to  attempt  a  history 
of  the  construction  of  the  edifice,  or  of  all  of  the  many  serious  and 
perplexing  difficulties  which  had  to  be  surmounted  in  its  progress  ;  of 
these,  however,  none  were  more  annoying  than  the  occasional  failures 
of  Congress  to  make  the  usual  annual  and  necessary  appropriations. 
This,  from  time  to  time,  rendered  it  expedient  for  your  memorialist, 
in  the  opinion  of  the  commissioners,  to  go  to  Washington  to  make  the 
requisite  explanations  to  the  department  and  to  the  committees  of  Con- 
gress, and  the  expenses  of  such  journeys  were  allowed  and  paid  him. 
At  the  completion  of  the  building  various  bills  for  labor,  services,  and 
materials,  including  his  own,  were  due,  and  an  appropriation  was 
necessary  for  their  payment,  to  aid  in  obtaining  which  your  memo- 
rialist, by  the  advice  of  the  collector,  went  to  Washington,  and  his 
expenses  for  that  journey  form  part  of  the  balance  which  he  claims. 

An  attempt  had  been  made  by  one  of  the  commissioners  appointed 
to  investigate  the  affairs  of  the  New  York  custom-house  to  impugn 
the  integrity  of  some  of  the  contracts,  and  of  the  parties  to  them,  for 
finishing  and  iurnishine  the  building,  which,  with  other  circum- 
stances, conspired  to  produce  the  reference  of  the  whole  subject  of  ap- 
propriations for  that  building  to  a  select  committee  of  the  House  of 
Bepresentatives.  That  committee  allowed  to  your  memorialist  a  sum, 
which  he  received  and  has  credited  on  his  account  herewith.  Their 
report  is  a  matter  of  record,  and  it  is  not  alluded  to  now  with  the  view 
of  discussing  its  merits,  or  exposing  ito  many  fallacies,  its  unwarrant- 
able inferences,  or  its  false  conclusions,  for  your  memorialist  well 
knows  that  his  claim  reste  and  will  be  determined  upon  ite  own  merits, 
and  not  upon  merits  or  demerits  of  that  report ;  but  he  does  allude  to 
that  report  to  say  that  the  attempt  made  by  it  to  fasten  the  infamous 
charge  of  forgery  upon  him  was  most  signally  defeated,  as  has  been 
also  a  subsequent  similar  attempt  to  produce  his  removal,  on  the  same 
charge,  from  a  subordinate  office  in  the  customs,  (which  his  necessities 
compelled  him  to  ask  and  to  accept,)  as  will  appear  by  the  documents 
hereto  annexed. 

Your  memorialist  has  thus  endeavored  to  present  all  the  material 
facts  relating  to  or  afiecting  the  contract  under  which  his  services  have 
been  rendered  to  the  government,  and  by  which  a  structure  has  been 
reared  second  to  none  on  this  continent,  and  calculated  to  endure  for 


14  LTDIA  FRAZBE. 

Ages.  When  he  first  entered  upon  the  duties  of  his  appoinknent  he 
was  much  embarrassed  ;  the  payment  of  those  debts  and  the  mainten- 
ance and  education  of  a  large  family,  of  twelve  in  number,  have 
absorbed  all  of  his  salary  but  this  small  remnant  of  it.  The  untimely 
occupancy  of  a  room  in  the  building  as  his  office,  and  exposure  to  its 
damps,  has  subjected  him  to  disease,  and  he  has  reason  to  fear  will 
render  him  infirm  for  the  remainder  of  his  days.  This  balance  is  all 
that  remains  to  him  of  the  anxious  labors  and  untiring  efibrta  of  nearly 
£even  years  of  his  life.  Does  not  his  contract  entitle  him  to  demand 
it?  Can  Congress  longer  in  justice  withhold  or  delay  the  payment  of  it? 

JOHNFRAZEE. 
New  York,  Ma^xh  14,  1844. 

City  and  County  of  New  York,  ss  : 

John  Frazee,  of  the  city  of  New  York,  architect  and  sculptor,  being 
•duly  sworn,  deposes  and  says  that  all  the  facts  and  statements  in  the 
above  memorial  to  Congress,  unto  which  his  name  is  subscribed,  are, 
'to  the  best  of  his  knowledge  and  belief,  most  faithfully  and  substan- 
tially true  and  correct. 

JOHN  FRAZEE. 

City  and  County  of  New  York,  as : 

I,  Robert  H.  Morris,  mayor  of  the  city  of  New  York,  do  hereby  cer- 
tify that  on  the  15th  day  of  March,  1844,  before  me,  personally  ap- 
peared John  Frazee,  of  this  city,  sculptor  and  architect,  and  made 
oath  to  the  above  affidavit  by  him  thereunto  subscribed. 

Witness  my  hand  and  seal  this  15th  day  of  March,  1844. 
II.  s.]  ROBERT  H.  MORRIS,  Mayor. 

List  of  documents  accompanying  this  mmiorial. 

Copy  of  letter  from  commissioners  to  the  Secretary,  relative  to  in- 
<;rease  of  pay  of  memorialist,  dated  May  19,  1837,  marked  A. 

Copy  of  Secretary's  letter  to  commissioner,  approving  of  increase 
of  pay,  dated  May  24,  1837,  marked  B. 

Copy  of  deputy  naval  officer  and  surveyor's  report  to  Secretary  on 
the  Bowne  controversy,  dated  February  26, 1841,  marked  C. 

Copy  of  Secretary's  letter  to  Walter  Bowne,  dated  March  3,  1841, 
tnarked  D. 

Copy  of  John  Frazee's  letter  to  Jesse  Hoyt,  late  collector,  dated 
March  1,  1844,  and  Mr.  Hoyt's  answer,  dated  March  6,  marked  E  F. 

Copy  of  Collector  Curtis'  letter  to  John  Frazee,  dated  March  7, 
1844,  marked  G. 

John  Frazee's  account  stated,  balance  $3,750,  marked  H. 

Printed  pamphlet,  entitled  ''Refutation  of  charges  against  John 
Trazee,"  marked  I, 

George  F.  Talman,  successor  to  Walter  Bowne,  commissioner  or 
disbursing  agent,  dated  March,  1844,  marked  J. 

Copy  of  McW.  Francis',  M.  D.,  letter,  dated  March  8,  1844, 
marked  K. 

Transmitted  by  mail  March  15,  1844.  Directed  to  Hon.  Bilas 
Wright,  U.  8.  Senate,  Washington. 
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united  states  of  america. 

Treasury  Department, 

February  2,  1859. 

Pureaant  to  the  act  of  Congress  of  February  22,  1849, 1  hereby  cer- 
tify that  the  annexed  are  true  copies  from  the  records  and  files  of  this 
department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the 
r  -I  seal  of  the  Treasury  Department  to  be  affixed  on  the  day  and 
^  '     'J      year  first  above  written. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 


CusTOM-iiousE,  New  York, 

Fehruarg  26,  1841. 

Sir  :  In  compliance  with  the  request  expressed  in  your  letter  of  22d 
instant,  the  undersigned  have  duly  investigated  the  matter  in  contro- 
versy between  Walter  Bowne  and  Jesse  Hoyt,  esqrs.,  touching  the 
completion  of  the  new  custom-house,  the  manner  of  finishing  certain 
portions  of  the  work,  and  also  the  discharge  of  Mr.  Frazee,  the  archi- 
tect and  superintendent  of  the  building.  We  beg  leave  to  submit  the 
following  views  and  statements  as  the  result  of  our  investigations  : 

1st.  As  relates  to  the  building  being  finished,  we  have  been  satis- 
factorily informed  that  stone-cutters,  masons,  carpenters,  painters, 
iron-workers,  and  laborers  have  been  constantly  at  work  upon  the 
bailding  during  the  present  winter.  We  find  also  that  workmen  in 
most  of  these  several  branches  are  still  engaged  upon  the  building, 
and  that  there  is  more  or  less  work  to  be  done  in  the  several  branches 
above  enumerated  before  the  building  can  be  considered  as  finished. 

2d.  As  relates  to  the  dismissal  of  the  architect  and  superintendent, 
Mr.  Frazee,  it  is  our  most  deliberate  opinion  and  judgment  that  the 
superintendent  of  so  important  a  structure  as  the  new  custom-house 
is  the  last  person  that  should  be  discharged  from  the  work ;  for  we 
hold  that  his  supervision  over  every  part  of  the  work  is  necessary  to 
the  well  finishing  of  the  edifice,  and  also  to  insure  public  confidence 
in  its  perfect  completion. 

The  pay-list  of  the  workmen,  as  we  have  seen,  shows  that  at  the 
time  Mr.  Frazee  was  dismissed,  December  5, 1840,  there  were  up- 
wards of  thirty  workmen  engaged  upon  the  building,  and  that  nearly 
the  same  number  were  continued  upon  the  work  for  several  weeks  after- 
wards, and,  as  has  already  been  stated,  a  number  of  workmen  are  still 
employed  upon  the  building.  Thus  it  appears  that  during  a  period 
of  nearly  two  months  this  important  edifice  has  been  progressing  to- 
wards completion  without  the  superintendence  of  any  person  properly 
qualified  to  direct  the  workmen  in  the  various  and  difficult  branches 
in  which  they  were  engaged.  In  view  of  these  facts  and  considera- 
tions, we  feel  constrained  to  regard  the  resolution  of  Mr.  Bowne,  dis- 
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missing  the  architect  and  superintendent  without  cause  or  provocation^ 
as  an  act  of  gross  injustice  to  one  of  the  first  artists  of  the  age,  as  well 
as  detrimental  to  the  public  interests.  And  as  there  appears  to  be 
much  work  still  to  be  done  upon  the  building  which  requires  the  pro- 
fessional skill  and  superintending  services  of  Mr.  Frazee,  we  would 
recommend  that  he  be  immediately  reinstated.  We  would  also  most 
respectfully  beg  leave  to  state  it  here  as  our  deliberate  opinion  that 
justice  cannot  be  done  Mr.  Frazee  without  allowing  him  his  usual 
compensation,  covering  the  whole  interval  of  time  since  his  dismissal 
on  the  6th  of  December,  1840,  he  having  been  improperly  dismissed, 
without  cause,  and  thereby  unexpectedly  thrown  out  of  employment, 
greatly  prejudicial  to  his  interests. 

3d.  With  regard  to  the  fly-doors  constructed  under  the  direction 
of  Mr.  Bowne  at  the  two  entrances,  we  would  state  that  we  fully  con- 
cur in  opinion  with  Mr.  Hoyt  and  Mr.  Frazee,  that  the  constructing 
of  the  wooden  doors  outside  of  the  iron  ones  greatly  impairs  the  beauty 
and  harmony  of  the  architecture  at  these  entrances  ;  besides,  they  are 
so  ill-constructed  as  entirely  to  defeat  the  objects  for  which  they  were 
designed.  We  would  therefore  recommend  that  they  be  taken  down 
and  the  proper  casements  and  fly-doors  be  constructed  by  the  direc- 
tion and  unaer  the  superintendence  of  Mr.  Frazee. 

4th.  With  respect  to  the  finish  to  be  ^ut  upon  the  iron  work,  we 
would  remark  that  in  our  opinion  there  is  no  other  way  of  giving  to 
it  a  finish  in  suitable  keeping  with  the  other  parts  of  the  Duilding 
but  that  of  bronzing,  and  such  is  the  general  opinion  expressed  here 
by  ail  those  whose  attention  has  been  called  to  the  subject.  And  as 
to  the  most  suitable  time  for  putting  on  the  bronze  finish,  as  well  as 
the  manner  and  style  of  its  execution,  it  should,  we  conceive,  be  left 
entirely  to  the  judgment  of  the  architect. 

6th.  In  reference  to  the  furniture,  we  would  state  that  as  the 
counters  which  are  already  put  up  in  several  of  the  rooms,  however 
objectionable  they  may  be,  are  only  intended  for  temporary  use  until 
suitable  furniture  can  be  made,  we  forbear  making  any  particular 
remarks  on  this  part  of  the  subject ;  we  would  observe,  however,  that 
the  design  and  planning  of  the  new  furniture,  agreeably  to  the 
economy  and  arrangements  which  may  be  suggested  by  the  officers  of 
the  various  departments,  are  things  which  should,  in  our  judgment, 
command  the  taste,  skill,  and  superintendence  of  the  architect  of  the 
edifice ;  and  that  he  also  be  permitted  to  select  the  mechanics  who 
are  to  execute  and  put  up  this  kind  of  work. 

The  foregoing  are  the  conclusions  at  which  we  have  arrived  after 
due  investigation  and  refiection.  All  of  which  is  respectfully  sub- 
mitted. 

With  great  respect,  your  obedient  servant, 

GEORGE  W.  COE, 

Depviy  Naval  Officer. 
ELY  MOORE,  Jr., 

Swrveuar. 

Hon.  Lm  Woodbury, 

Secretary  of  the  Treasury. 
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Tbeasubt  Department,  March  3,  1841. 

Sir  :  For  your  information  I  transmit  herewith  a  copy  of  my  com- 
munication of  this  date  to  Walter  Bowne,  esq.,  commissioner,  &c., 
respecting  yourself  and  other  matters  connected  with  the  new  custom- 
house building. 

I  am,  &c., 

LEVI  WOODBURY, 

Secretary  of  the  Treasury. 
John  Frazbe,  Esq., 

Superintendmt  and  Architect ^  dkc.y  New  York. 


Treasury  Department,  March  3,  1841, 

Sir:  The  department  having  called  upon  the  deputy  naval  officer 
and  surveyor  at  New  York  to  report  their  joint  views  in  regard  to 
the  difference  of  opinion  existing  between  yourself  and  Mr.  Hoyt 
respecting  certain  matters  connected  with  the  new  custom-house  build- 
ing, they  have  accordingly  complied  with  my  request. 

In  accordance  with  their  recommendation,  I  deem  it  proper  to 
authorize  Mr.  John  Frazee  to  be  continued  in  the  situation  of  super- 
intendent and  architect  of  the  building  from  the  date  of  the  passage 
of  the  general  appropriation  bill  until  the  custom-house  and  the  fur- 
niflhing  of  the  respective  rooms  shall  have  been  completed  ;  and  it  is 
desirable  that  Mr.  Frazee's  plans  for  the  interior  arrangements  of  the 
building  should  be  carried  into  effect  so  far  as  regards  the  arrange- 
ment oi  the  fly-doors,  furniture,  and  painting  of  the  iron  work. 

I  am,  &c., 

LEVI  WOODBURY, 

Secretary  of  the  Treasury. 
Walter  Bowne,  Esq., 

Commisaionery  dkc.j  New  York. 


united  states  court  of  claims. 

Lydia  Frazeb  v8.  Thb  United  States. 

Deposiliona  of  witneaaea  produced^  swom^  and  examined  in  the  above 

entitled  cause  on  the  part  of  the  petitioner, 

Dbgembbr  6,  1856. 

The  petitioner  appears,  by  E.  J.  Phelps,  esq.,  her  counsel — no  one 
appearing  on  behalf  of  the  government. 

Stephen  C.  Duryea,  being  sworn  and  examined  on  the  part  of  the 
petitioner,  deposes  and  says  as  follows  : 

My  name  is  Stephen  C.  Duryea ;  I  am  employed  in  the  county 
clerk's  office  of  the  city  of  New  York  ;  I  am  in  my  forty-third  year  ; 
I  have  resided  in  New  York  all  my  life  ;  I  have  no  interest,  direct  or 

Eep.  0.  C.  216 2 
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indirect,  in  the  claim  which  is  the  snhject  of  i^<|Qiry  in  above  action ; 
and  I  am  distantly  related  to  the  petitioner  ;  the  claimant's  father 
and  my  father  were  half  brothers. 

Question.  Were  you  acquainted  with  John  Frazee  in  his  lifetime, 
and  how  long  ? 

Answer.  I  was  acquainted  with  him  during  the  twelve  years  pre- 
ceding his  death. 

Question.  What  was  his  profession  ? 

Answer.  He  was  a  sculptor  and  architect. 

Question.  What,  in  your  judgment,  were  his  qualifications  and 
standing  in  that  profession  ? 

Answer.  As  far  as  I  could  judge,  I  should  think  him  one  of  the 
beet  in  the  country. 

Question.  Did  you  know  of  his  being  employed  as  architect  and 
superintendent  in  the  erection  of  the  New  York  custom-house  ? 

Answer.  I  did. 

Question.  How  early  did  you  know  of  his  being  engaged  upon  the 
custom-house  ? 

Answer.  I  know  of  his  being  so  employed  in  1840,  and  sometime 
earlier. 

Question.  How  late  did  you  know  of  his  being  so  employed? 

Answer.  Until  the  spring  of  1842,  the  early  part  of  the  spring. 

Question.  During  the  time  he  was  so  employed,  what  proportion  of 
his  time  did  he  devote  to  this  business  ? 

Answer.  He  made  it  his  business  to  attend  to  the  erection  of  the 
custom-house ;  he  had  no  other  business  that  I  am  aware  of;  he  gave 
all  the  time  to  it  that  his  health  permitted,  and  I  have  known  him  to 
go  there  in  a  carriage  when  he  was  not  really  well  enough  safely  to 
go  out.  He  was  the  principal  architect  and  superintendent  employed 
on  the  work. 

Question.  Did  you  know  of  his  making  journeys  to  Washington  on 
business  of  the  custom-house  ? 

Answer.  I  did.  I  recollect  of  his  going  twice.  I  cannot  specify 
how  many  times  more. 

Question.  Do  you  know  whether  he  prepared  the  plans  and  draw- 
ings for  the  custom-house  ? 

Answer.  I  know  of  his  being  occupied  in  preparing  plans  and  draw- 
ings for  that  purpose. 

Question.  Do  you  know  of  his  superintending  the  construction  of 
the  furniture  for  the  custom-house  ? 

Answer.  I  went  with  him  on  several  occasions,  and  heard  him  give 
directions  about  the  furniture  for  the  custom-house. 

Question.  Do  you  recollect  of  his  superintending  the  finishing  and 
ornamental  work  for  the  custom-house  ? 

Answer.  I  recollect  going  there  with  him  several  times,  and  know 
of  his  giving  directions  as  to  this  part  of  the  work  ;  on  one  occasion 
*  in  particular,  as  to  the  lettering  over  the  doors. 

Question.  Do  you  know  anything  of  the  compensation  usually  re- 
ceived by  architects  for  professional  services  ? 

Answer.  I  do  not ;  but  I  consider  him  proficient  in  his  profession, 
and  entitled  to  as  much  for  his  services  as  any  other  in  the  profession. 
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QaeBtion.  Can  yon  state  what  induced  the  disease  of  which  Mr. 
Frazee  died  ? 

Answer.  He  was  ill  at  times  daring  his  superinteadence  of  the  cus- 
tom-house. I  was  with  him  often  when  he  was  ill,  and  I  believe  this 
illness  was  occasioned  by  his  exposure  to  dampness  in  the  room  he  oc- 
cupied in  the  basement  of  the  custom-house  while  engaged  there.  I 
do  not  think  he  was  ever  well  afterwards. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  matter 
in  question  ? 

Answer.  Mr.  Frazee  became  very  much  embarrassed  in  his  circum- 
stances, and,  towards  the  close  of  his  life,  destitute,  in  consequence  of 
the  withholding  by  the  government  of  his  compensation ;  his  prop- 
erty, including  some  real  estate  in  this  city^  was  sacrificed  ;  his  health 
was  very  much  impaired  ;  he  was  mentally  a  great  deal  broken  down 
by  the  embarrassment  and  disappointment  thus  occasioned ;  he  left 
nothing  for  his  family  after  his  death.  I  know  nothing  further  as  to 
this  claim  that  I  now  recollect. 

STEPHEN  0.  DURYEA. 

Adjourned  to  February  19,  1857. 

February  19,  186  T. 

The  petitioner  appears,  by  E.  J.  Phelps,  esq.,  her  counsel — no  one 
appearing  on  behalf  of  the  government. 

R.  E.  Launits,  being  sworn  and  examined  on  the  part  of  the  peti- 
tioner, deposes  and  says  as  follows : 

My  name  is  B.  E.  Launitz  ;  I  am  a  sculptor  by  profession  ;  I  have 
resided  in  New  York  for  many  years,  ever  since  1828  ;  I  am  forty  years 
of  age  and  upwards  ;  I  have  no  interest,  direct  or  indirect,  in  the  claim 
which  is  the  subject  of  inquiry  in  above  action,  and  I  am  in  no  way 
related  or  connected  with  the  claimant. 

Question.  Did  you  know  the  late  John  Frazee ;  what  was  his  pro* 
fession,  and  what  were  his  qualifications  and  standing  in  his  pro- 
fession? 

Answer.  I  was  acquainted  with  him  ;  he  was  a  sculptor  and  archi- 
tect of  very  high  accomplishments  and  standing. 

Question.  Did  you  know  of  his  being  engaged  as  architect  and 
superintendent  of  the  New  York  custom-house  when  building,  and 
from  what  time  to  what  time  ? 

Answer.  I  knew  Mr.  Frazee  was  engaged  as  architect  and  superin- 
tendent of  the  custom-house  while  it  was  being  constructed  ;  he  com- 
menced under  his  first  appointment  in  the  year  1836  ;  I  know  the  date 
from  having  been  at  that  time,  and  for  a  few  months  after,  his  partner ; 
he  continued  in  the  work  until  December,  1840,^hen  he  was  discharged 
by  Mr.  Bowne  ;  after  that,  about  the  3d  of  March,  1841,  he  was  reap- 
pointed by  the  Secretary  of  the  Treasury,  and  continued  to  act  as 
superintendent  until  the  building  was  finished,  and  taken  possession 
of  by  the  government,  which  was  in  the  summer  of  1842  ;  he  also 
designed  all  the  fixtures,  railings,  &c. 

Question.    While  Mr.  Frazee  was  so  engaged,  whet  uroportion  of 
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his  time  diH  be  give  to  the  work,  and  how  diligentlj  did  he  apply 
himself  to  it  ? 

Answer.  To  the  hest  of  my  knowledge,  all  the  time — from  morning 
till  night ;  he  had  no  other  business ;  he  superintended  the  whole 
work  ;  he  made  all  the  models  and  drawings  ;  I  have  now  in  my  pos- 
session all  these  original  drawings  ;  I  took  them  of  him  for  a  debt ; 
he  employed  a  young  man  as  draughtsman,  whom  he  paid  out  of  hia 
own  pocket ;  he  made  the  custom-house  his  hobby,  and  spared  no  time 
nor  study,  thinking  it  would  establish  his  reputation. 

Question.  What  were  Mr.  Frazee's  services  worth  by  the  day  while 
he  was  engaged  in  the  work? 

Answer.  Considering  his  reputation  and  his  talents,  I  should  think 
ten  dollars  a  day  would  have  been  a  fair  compensation,  considering  he 
had  constant  employment. 

Question.  What  was  the  effect  on  Mr.  Frazee's  health  by  his  employ* 
ment  on  the  custom-house  ? 

Answer.  The  dampness  of  the  building  was  such  that  he  contracted 
a  chronic  rheumatism,  of  which  he  never  recovered  ;  it  made  a  com- 

Elete  cripple  of  him,  so  that  he  could  not  work  or  write  ;  before  he  died 
e  was  so  reduced  in  circumstances  that  a  subscription  was  raised  for 
him  among  his  brother  artists. 

Question.  Did  you  know  of  Mr.  Frazee,  while  he  was  engaged  on 
the  custom-house,  having  to  visit  the  quarries  from  which  the  marble 
was  obtained  for  the  custom-house,  and  how  often  ? 

Answer.  I  know  that  he  kept  a  horse  and  buggy  for  that  purpose ; 
he  used  to  visit  the  quarries,  but  I  cannot  tell  how  ofben. 

Question.  Do  jou  know  of  his  being  called  on  to  visit  Washington  on 
the  business  of  the  custom-house,  and  how  often,  and  for  how  long 
time? 

Answer.  I  know  he  had  to  go  on  that  business  to  Washington  several 
times  ;  I  cannot  tell  by  what  authority,  nor  how  long  he  remained 
there. 

Question.  What  effect  upon  Mr.  Frazee's  circumstances  did  his 
failure  to  obtain  his  compensation  from  government  produce  ? 

Answer.  He  was  unable  to  pay  the  living  expenses  of  his  family ; 
he  was  always  dependent  upon  his  profession  for  his  support ;  I  used 
to  lend  him  money  ;  he^onoe  offered  me  his  wife's  watch  as  security, 
which  I  declined  to  take. 

ROB'T  E.  LAUNITZ. 

Juirs  29,  1857. 

The  claimant  appeared,  by  E.  J.  Phelps,  esq.,  to  proceed  with  the 
examination. 

Dr.  John  W.  Francis,  a  witness  produced  and  sworn  on  the  part  of 
the  claimant,  testified  as  follows : 

My  name  is  John  W.  Francis  ;  I  am  a  physician  ;  am  upwards  of 
sixty  years  of  age ;  I  have  resided  in  the  city  of  New  York  for  the 
past,  and  for  many  years ;  I  have  no  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  in  above  action,  and  I  am  not  re- 
lated to  the  petitioner. 
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QuestioQ.  Were  yoa  acq^uainted  with  the  late  John  Frazee,  and  how 
long  before  his  death  ? 

Answer.  I  was  acquainted  with  him  for  twenty  years  before  his 
death. 

Question.  What,  in  your  judgment,  were  Mr.  Frazee's  abilities  and 
acquirements  as  an  architect,  and  his  standing  in  that  profession  ? 

Answer.  He  was  considered  a  man  of  great  genius  ;  before  his  con- 
nexion with  the  custom-house  he  had  acquired  a  high  reputation  as 
an  architect  and  sculptor,  particularly  as  a  sculptor  ;  he  was  acknowl- 
edged to  be  a  man  of  great  taste  as  an  architect ;  and  the  examination 
of  the  custom-house  in  New  York  by  enlightened  foreigners,  who  have 
visited  this  place  from  time  to  time,  has  often  led  to  the  remark  that 
the  custom-house  is  the  only  real  fire-proof  building  in  this  city,  and 
is  a  triumph  of  mechanical  skill ;  his  private  character  was  that  of  a 
man  of  great  integrity,  of  temperate  habits,  of  untiring  industry,  and 
of  great  devotion  to  his  professional  calling. 

Question.  Do  you  know  anything  of  his  sertrices  in  the  erection  of 
the  custom-house  ? 

Answer.  I  know  that  he  was  incessantly  occupied  with  it,  late  and 
early,  and  that  all  his  thoughts  seemed  occupied  upon  it. 

Question.  Do  you  know  anything  of  his  last  sickness? 

Answer.  He  suffered  a  great  deal  from  rheumatic  attacks  of  the 
body  and  affections  of  the  chests,  superinduced  by  exposure  to  the 
changes  and  vicissitudes  of  the  seasons,  and  the  dampness  of  the 
custom-house  while  in  the  state  of  erection.  I  believe  the  labors 
upon  that  edifice  shortened  his  life.  He  suffered  considerable  mental 
disappointment  and  distress  from  his  pecuniary  transactions  with  the 
government  and  the  postponement  of  his  claims. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  matter 
in  question  ? 

Answer.  I  am  not  aware  that  I  do. 

JOHN  W.  FRANCIS,  M.  D., 

New  York. 

July,  1,  1857. 

The  claimant  appeared,  by  E.  J.  Phelps,  esq.,  to  proceed  with  the 
examination. 

Jesse  Hoyt,  a  witness  produced  and  sworn  on  the  part  of  the 
claimant,  testified  as  follows  : 

My  name  is  Jesse  Hoyt ;  I  am  a  counsellor  at  law  ;  I  have  resided 
in  New  York  for  many  years  ;  I  am  fifty  years  of  age  and  upwards  ;  I 
have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry  in  above  action,  and  am  not  related  to  or  connected  witi: 
the  petitioner. 

Question.  Were  you  collector  of  the  port  of  New  York,  and  during 
what  time? 

Answer.  I  was,  from  the  29th  of  March,  1838,  to  the  close  of 
February,  1841.  The  new  custom-house,  so  called,  was  in  the  process 
of  erection  during  that  period,  and  I  was  ex  officio  a  commissioner  for 
building  the  new  custom-house. 

Question.  What  do  you  know  of  the  services  of  Mr.  John  Frazee 
as  architect  and  superintendent  of  the  custom-house  ? 
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his  time  diH  be  give  to  the  work^  and  how  diligentlj  did  he  apply 
himself  to  it  ? 

Answer.  To  the  hest  of  my  knowledge,  all  the  time — from  morning 
till  night ;  he  had  no  other  business ;  he  superintended  the  whole 
work  ;  he  made  all  the  models  and  drawings  ;  I  have  now  in  my  po9- 
session  all  these  original  drawings  ;  I  took  them  of  him  for  a  debt ; 
he  employed  a  young  man  as  draughtsman,  whom  he  paid  out  of  his 
own  pocket ;  he  made  the  custom-house  his  hobby,  and  spared  no  time 
nor  study,  thinking  it  would  establish  his  reputation. 

Question.  What  were  Mr.  Frazee's  serrices  worth  by  the  day  while 
he  was  engaged  in  the  work? 

Answer.  Considering  his  reputation  and  his  talents,  I  should  think 
ten  dollars  a  day  would  have  been  a  fair  compensation,  considering  he 
had  constant  employment. 

Question.  What  was  the  effect  on  Mr.  Frazee's  health  by  his  employ- 
ment on  the  custom-house? 

Answer.  The  dampness  of  the  building  was  such  that  he  contracted 
a  chronic  rheumatism,  of  which  he  never  recovered  ;  it  made  a  com- 

Elete  cripple  of  him,  so  that  he  could  not  work  or  write  ;  before  he  died 
e  was  so  reduced  in  circumstances  that  a  subscription  was  raised  for 
him  among  his  brother  artists. 

Question.  Did  you  know  of  Mr.  Frazee,  while  he  was  engaged  on 
the  custom-house,  having  to  visit  the  quarries  from  which  the  marble 
was  obtained  for  the  custom-house,  and  how  often  ? 

Answer.  I  know  that  he  kept  a  horse  and  buggy  for  that  purpose; 
he  used  to  visit  the  quarries,  but  I  cannot  tell  how  often. 

Question.  Do  jou  know  of  his  being  called  on  to  visit  Washington  on 
the  business  of  the  custom-house,  and  how  often,  and  for  how  long 
time? 

Answer.  I  know  he  had  to  go  on  that  business  to  Washington  several 
times ;  I  cannot  tell  by  what  authority,  nor  how  long  he  remained 
there. 

Question.  What  effect  upon  Mr.  Frazee's  circumstances  did  his 
failure  to  obtain  his  compensation  from  government  produce  ? 

Answer.  He  was  unable  to  pay  the  living  expenses  of  his  family ; 
he  was  always  dependent  upon  his  profession  for  his  support ;  I  used 
to  lend  him  money  ;  he^once  offered  me  his  wife's  watch  as  security, 
which  I  declined  to  take. 

ROB'T  E.  LAUNITZ. 

Jums  29,  1857. 

The  claimant  appeared,  by  E.  J.  Phelps,  esq.,  to  proceed  with  the 
examination. 

Dr.  John  W.  Francis,  a  witness  produced  and  sworn  on  the  part  of 
the  claimant,  testified  as  follows  : 

My  name  is  John  W.  Francis  ;  I  am  a  physician  ;  am  upwards  of 
sixty  years  of  age ;  I  have  resided  in  the  city  of  New  York  for  the 
past,  and  for  many  years ;  I  have  no  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  in  above  action,  and  I  am  not  re- 
lated to  the  petitioner. 


k. 
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Questiofi.  Were  yoa  acquainted  with  the  late  John  Frazee^  and  how 
long  before  his  death  ? 

Answer.  I  was  acquainted  with  him  for  twenty  years  before  his 
death. 

Question.  What,  in  your  judgment,  were  Mr.  Frazee's  abilities  and 
acquirements  as  an  architect,  and  his  standing  in  that  profession  ? 

Answer.  He  was  considered  a  man  of  great  genius  ;  before  his  con- 
nexion with  the  custom-house  he  had  acquired  a  high  reputation  as 
an  architect  and  sculptor,  particularly  as  a  sculptor  ;  he  was  acknowl- 
edged to  be  a  man  of  great  taste  as  an  architect ;  and  the  examination 
of  the  custom-house  in  New  York  by  enlightened  foreigners,  who  have 
visited  this  place  from  time  to  time,  has  often  led  to  the  remark  that 
the  custom-house  is  the  only  real  fire-proof  building  in  this  city,  and 
is  a  triumph  of  mechanical  skill ;  his  private  character  was  that  of  a 
man  of  great  integrity,  of  temperate  habits,  of  untiring  industry,  and 
of  great  devotion  to  his  professional  calling. 

Question.  Do  you  know  anything  of  his  services  in  the  erection  of 
the  custom-house  ? 

Answer.  I  know  that  he  was  incessantly  occupied  with  it,  late  and 
early,  and  that  all  his  thoughts  seemed  occupied  upon  it. 

Question.  Do  you  know  anything  of  his  last  sickness? 

Answer.  He  suffered  a  great  deal  from  rheumatic  attacks  of  the 
body  and  affections  of  the  chests,  superinduced  by  exposure  to  the 
changes  and  vicissitudes  of  the  seasons,  and  the  dampness  of  the 
custom-house  while  in  the  state  of  erection.  I  believe  the  labors 
upon  that  edifice  shortened  his  life.  He  suffered  considerable  mental 
disappointment  and  distress  from  his  pecuniary  transactions  with  the 
government  and  the  postponement  of  his  claims. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  matter 
in  question  ? 

Answer.  I  am  not  aware  that  I  do. 

JOHN  W.  FRANCIS,  if.  D., 

New  York. 

July,  1,  1857. 

The  claimant  appeared,  by  E.  J.  Phelps,  esq.,  to  proceed  with  the 
examination. 

Jesse  Hoyt,  a  witness  produced  and  sworn  on  the  part  of  the 
claimant,  testified  as  follows  : 

My  name  is  Jesse  Hoyt ;  I  am  a  counsellor  at  law  ;  I  have  resided 
in  New  York  for  many  years  ;  I  am  fifty  years  of  age  and  upwards  ;  I 
have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry  in  above  action,  and  am  not  related  to  or  connected  witi: 
the  petitioner. 

Question.  Were  you  collector  of  the  port  of  New  York,  and  during 
what  time  ? 

Answer.  I  was,  from  the  29th  of  March,  1838,  to  the  close  of 
February,  1841.  The  new  custom-house,  so  called,  was  in  the  process 
of  erection  during  that  period,  and  I  was  ex  oficio  a  commissioner  for 
building  the  new  custom-house. 

Question.  What  do  you  know  of  the  services  of  Mr.  John  Frazee 
as  architect  and  superintendent  of  the  custom-house  ? 
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Answer.  When  I  went  into  office  Mr.  Frazee  was  occnpied  as 
architect  and  superintendent  of  the  custom-hoase,  and  he  had  been  so 
for  a  long  time  previous  thereto.  He  continued  to  act  in  that  capacity 
until  the  building  was  completed,  with  the  reservation  hereafter  to  be 
mentioned,  that  is  to  say  :  sometime  in  the  beginning  of  December, 
1840,  Mr.  Walter  Bowne,  the  chief  commissioner,  without  consulting 
or  advising  with  the  deponent,  took  upon  himself  the  responsibility 
of  dismissing  Mr.  Frazee  from  the  station  referred  to,  Mr.  Bowne 
assuming  that  the  custom-house  was  finished.  Deponent  was  informed 
of  that  proceeding  by  Mr.  Frazee,  when  deponent  advised  Mr,  Frazee 
to  remain  in  (Tie  building  as  usuaiy  until  deponent  could  make  a  report  to 
Mr,  Woodbury  J  then  Secretary  of  the  Treasury  ^  and  obtain  his  direc- 
tions thereon.  Mr.  Bowne  and  deponent  were  so  far  apart  in  their 
views  upon  the  question,  that  the  Secretary  referred  the  matter,  as 
deponent  is  informed,  to  the  naval  officer  and  surveyor  of  the  port  to 
report  upon  the  difference  of  opinion  that  existed  between  Mr.  Bowne 
and  deponent.  Those  officers  made  their  report  to  the  Secretary, 
confirming  the  views  of  the  deponent,  as  deponent  thinks  ;  whereupon 
the  Secretary  of  the  Treasury  directed  that  Mr.  Frazee  be  continued 
as  architect  and  superintendent ;  and  he  did  so  continue  until  it  was 
conceded  that  the  custom-house  was  completed  by  the  Treasury  De- 
partment. Deponent  on  one  occasion,  and  deponent  thinks  in  March, 
1844,  when  the  subject  was  more  fresh  in  the  mind  of  deponent  than 
it  could  be  at  present,  wrote  a  letter  to  Mr.  Frazee  on  the  subject^  the 
draught  of  which  letter  was  destroyed  by  fire  at  the  office  of  deponent 
some  three  or  four  years  since  ;  but  if  petitioner  should  have  the 
original  letter  as  engrossed,  deponent  would  prefer  that  it  should  be 
attached  to  this  deposition. 

Question.  What,  in  your  opinion,  was  the  ability  and  standing  of 
Mr.  Frazee  in  his  profession,  and  what  the  character  of  his  services 
upon  this  work  ? 

Answer.  Mr.  Frazee  was  a  great  enthusiast  in  his  profession ;  his 
character  as  a  man  of  science  in  that  profession  stood  very  high  ;  he 
was  very  much  devoted  to  the  building  as  a  matter  of  professional 
pride  as  well  as  duty.  Deponent  was  so  much  occupied  by  the  duties 
of  his  office  proper  that  he  had  not  the  opportunity  to  devote  any 
particular  attention  to  the  work  as  it  progressed,  and  he  only  attended 
the  commissioners  when  officially  necessary.  The  financial  accounts 
of  the  commission  were  kept  entirely  under  the  control  of  Mr.  Bowne, 
and  deponent  never  saw  or  examined  them. 

Question.  Do  you  recollect  Mr.  Frazee's  journeys  to  Washington 
on  the  business  of  the  commission  ? 

Answer.  He  made  several  during  the  progress  of  the  work. 

Question.  What,  at  that  time,  was  the  usual  expense  of  a  journey 
to  Washington,  apart  from  the  expense  of  remaining  there? 

Answer.  Deponent  went  to  Washington  but  one  lime  during  the 
whole  time  he  was  in  office.  The  expense  at  that  day  was  about 
thirty  dollars. 

Question.  Do  you  know  of  auy  other  matter  relative  to  the  matter 
in  question  ? 

Answer.  Deponent  thinks  he   might  state  here  that  one  of  the 
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causes  of  differences  of  opinion  between  deponent  and  Mr.  Bowne^ 
his  associate,  was  the  danger  that  woald  arise  to  the  health  of  the 
officers  of  the  customs  who  were  to  occupy  the  building  if  they  took 
possession  at  that  season  of  the  year,  and  in  the  condition  in  which 
the  building  then  was  ;  and  deponent  is  under  the  impression  and  be- 
lief that  the  health  of  Mr.  Frazee  was  very  much  affected  by  being 
almost  constantly  under  the  influence  of  the  atmosphere  of  the  build- 
ing. 

J.  HOYT. 

United  States  of  Ambbioa,  State^  City^  and  Cownty  of  New  Torhy  as : 

On  the  several  days  as  hereinbefore  stated,  before  me,  a  commis- 
sioner of  the  Court  of  Claims,  personally  came  Stephen  C.  Duryea, 
Robert  E.  Launitz,  John  W.  Francis,  and  Jesse  Hoyt^  witnesses  above 
named  for  the  claimant,  and  after  having  been  sworn  severally  to  tell 
the  truth,  the  whole  truths  and  nothing  but  the  truth,  the  questions 
contained  in  their  within  depositions,  respectively,  were  written  down 
in  the  presence  of  and  proposed  to  the  witnesses ;  and  the  answers 
thereto  were  also  written  down  in  presence  of  the  witnesses,  who  sub- 
scribed their  depositions  as  certified  by  me. 

The  said  depositions  of  Stephen  C.  Duryea,  Robert  E.  Launitz, 
John  W.  Francis,  and  Jesse  Hoyt,  were  taken  by  me,  at  the  request 
of  Wakeman,  Latting,  and  Phelps,  counsel  for  claimant,  to  be  used 
in  the  investigation  of  a  claim  against  the  United  States  now  pend- 
ing in  the  Court  of  Claims  in  the  name  of  Lydia  Frazee.  The  gov- 
ernment, as  appears  by  the  notice  and  admission  of  service  herewith, 
was  notified,  but  did  not  attend  or  object. 

JOHN  C.  DEVEREUX, 

Court  of  Olaima  Commissioner. 

COUBT  OF  CLAIMS. 

Lydu  Frazeb  v8.  Thb  Unitbd  States. 

I  hereby  certify  that  the  above  is  a  true  copy  of  depositions  taken 
and  returned  by  me  in  this  case. 

JOHN  0.  DEVEREUX, 
CommissioneTy  dtc. 
Nsw  Yore,  Attgust  7,  185*7. 


COUBT  OF  CLAIMS. 

Ltdia  Frazeb,  claimant,  vs.  Thb  Unitbd  Statbs. 
Notice  of  taking  depositions. 

Sir  :  The  court  having  authorized  the  taking  of  depositions  in  this 
case,  you  are  hereby  notified  that  the  following  witnesses,  namely : 
James  Stone,  George  F,  Talman,  Jesse  Hoyt,  George  W.  Coe,  Ely 
Moore,  Daniel  Jackson,  Alexander  Masterton,  James  Hall,  Robert  E. 
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Launitz,  John  McKeon,  Martin  E.  Thompson,  George  Griswold,  Ste- 
phen S.  Duryea,  John  R.  Place,  Cornelius  B.  Bogardus,  Joseph  Wil- 
son, and  William  L.  Swan,  will  he  examined,  on  behalf  of  the  claim- 
ant above  named,  before  John  C.  Devereux,  esq.,  one  of  the  permanent 
commissioners  of  this  court,  residing  in  the  city  of  New  York,  at  the 
office  of  the  said  commissioner,  Ko.  110  Broadway,  in  the  city  of  New 
York,  on  the  2d  day  of  December,  1856,  at  12  o'clock  at  noon  of  that 
day. 

Yours,  &c., 

JNO.  J,  LATTING, 

Solicitor  far  Claimant. 
Montgomery  Blair,  Esq., 

Solicitor  for  the  United  States. 

New  York,  November  14,  1856. 

I  admit  due  service  of  a  notice,  of  which  the  foregoing  is  a  copy,  at 
Washington  city,  D.  C,  this  15th  day  of  November,  1856. 

M.  BLAIB,  United  States  SolidUyr. 


UNITED  STATES  COURT  Oi^  CLAIMS. 

Ltdia  Frazee  vs.  The  United  States. 

Depositions  of  witnesses  produced y  stvoruj  and  examined  in  the  above 

entitled  cause  on  the  part  of  the  petitioner. 

December  6,  1856. 

The  petitioner  appears,  by  E.  J.  Phelps,  esq.,  her  counsel — no  one 
appearing  on  behalf  of  the  government.  (Adjourned  from  Decem- 
ber 2,  1856.) 

Stephen  C.  Dnryea,  being  sworn  and  examined  on  the  part  of  the 
petitioner,  deposes  and  says  as  follows  : 

My  name  is  Stephen  0,  Duryea ;  I  am  employed  in  the  county 
clerk's  oflSce  of  the  city  of  New  York  ;  I  am  in  my  forty-third  year ; 
I  have  resided  in  New  York  all  my  life  ;  I  have  no  interest,  direct  or 
indirect,  in  the  claim  which  is  the  subject  of  inquiry  in  above  action  ; 
and  I  am  distantly  related  to  the  petitioner  ;  the  claimant's  father  and 
my  father  were  half  brothers. 

Question.  Were  you  acquainted  with  John  Frazee  in  his  lifetime, 
and  how  long? 

Answer.  I  was  acquainted  with  him  during  the  twelve  years  pre- 
ceding his  death. 

Question.  What  was  his  profession? 

Answer.  He  was  a  sculptor  and  architect. 

Question.  What,  in  your  judgment,  were  his  qualifications  and 
standing  in  that  profession  ? 

Answer.  As  far  as  I  could  judge,  I  should  think  him  one  of  the 
best  in  the  country. 

Question.  Did  you  know  of  his  being  employed  as  architect  and  su- 
perintendent in  the  erection  of  the  New  York  custom-house  ? 
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Answer.  I  did. 

Question.  How  early  did  you  know  of  his  being  engaged  upon  the 
custom-house  ? 

Answer.  I  know  of  his  being  so  employed  in  1840,  and  sometime 
earlier. 

Question.  How  late  did  you  know  of  his  being  so  employed  ? 

Answer.  Until  the  spring  of  1842,  the  early  part  of  the  spring. 

Question.  During  the  time  he  was  so  employed,  what  proportion 
of  his  time  did  he  devote  to  this  business  ? 

Answer.  He  made  it  his  business  to  attend  to  the  erection  of  the 
custom-house.  He  had  no  other  business,  that  I  am  aware  of.  He 
gave  all  the  time  to  it  that  his  health  permitted  ;  and  I  have  known 
him  to  go  there  in  a  carriage  when  he  was  not  really  well  enough 
safely  to  go  out.  He  was  the  principal  architect  and  superintendent 
employed  on  the  work. 

Question.  Did  you  know  of  his  making  journeys  to  Washington  on 
business  of  the  custom-house  ? 

Answer.  I  did.  I  recollect  of  his  going  twice.  I  cannot  specify 
how  many  times  more. 

Question.  Do  you  know  whether  he  prepared  the  plans  and  draw- 
ings for  the  custom-house  ? 

Answer.  I  know  of  his  being  occupied  in  preparing  plans  and  draw- 
ings for  that  purpose. 

Question.  Do  you  know  of  his  superintending  the  construction  of 
the  furniture  for  the  custom-house  ? 

Answer.  I  went  with  him  on  several  occasions,  and  heard  him  give 
directions  about  the  furniture  for  the  custom- house. 

Question.  Do  you  recollect  of  his  superintending  the  finishing  and 
ornamental  work  for  the  custom-house  ? 

Answer.  I  recollect  going  there  with  him  several  times,  and  know 
of  his  giving  directions  as  to  this  part  of  the  work,  on  one  occasion  in 
particular,  as  to  the  lettering  over  the  doors. 

Question.  Do  you  know  anything  of  the  compensation  usually  re- 
ceived by  architects  for  professional  services  ? 

Answer.  I  do  not ;  but  I  consider  him  proficient  in  his  profession, 
and  entitled  to  as  much  for  his  services  as  any  other  in  the  profession. 

Question.  Can  you  state  what  induced  the  disease  of  which  Mr. 
Frazee  died  ? 

Answer.  He  was  ill  at  times  during  his  superintendence  of  the  cus- 
tom-house. I  was  with  him  oft^n  when  he  was  ill ;  and  I  believe  this 
illness  was  occasioned  by  his  exposure  to  dampness  in  the  room  he  oc- 
cupied in  the  basement  of  the  custom-house  while  engaged  there.  I 
do  not  think'  he  was  ever  well  afterwards. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  matter 
in  question  ?  . 

Answer.  Mr.  Frazee  became  very  much  embarrassed  in  his  circum- 
stances, and,  towards  the  close  of  his  life,  destitute,  in  consequence  of 
the  withholding  by  the  government  of  his  compensation.  His  prop- 
erty, including  some  real  estate  in  this  city,  was  sacrificed;  his  health 
was  very  much  impaired  ;  he  was  mentally  a  great  deal  broken  down 
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by  the  embarrasBment  and  disappointment  thus  occasioned.    He  left 
nothing  for  his  family  after  his  death. 

I  know  nothing  iiirther  as  to  this  daim  that  I  now  remember. 

STEPHEN  C.  DURYEA. 

Witness : 

JOHN  0.  DEVEREUX, 
Commieswner^  dec. 
Adjourned  to  February  19, 1857. 

Fbbruart  19,  1857. 

The  petitioner  appears,  by  E.  J.  Phelps,  esq.,  her  counsel — no  one 
appearing  on  behalf  of  the  government. 

R.  E.  Launitz,  being  sworn  and  examined  on  the  part  of  the  peti- 
tioner, deposes  and^says  as  follows  : 

My  name  is  R.  E.  Launitz  ;  I  am  a  sculptor  by  profession  ;  I  have 
resided  in  New  York  for  many  years,  ever  since  1828 ;  I  am  forty 
years  of  age  and  upwards  ;  I  have  no  interest,  direct  or  indirect,  in 
the  claim  which  is  the  subject  of  inquiry  in  above  action  ;  and  I  am  in 
no  way  related  or  connected  with  the  claimant. 

Question.  Did  you  know  the  late  John  Frazee  ?  What  was  his  pro- 
fession, and  what  were  his  qualifications  and  standing  in  his  profession? 

Answer.  I  was  acquainted  with  him  ;  he  was  a  sculptor  and  archi- 
tect of  very  high  accomplishments  and  standing. 

Question.  Did  you  know  of  his  being  engaged  as  architect  and  super- 
intendent of  the  New  York  custom-house  when  building ;  and  from 
what  time  to  what  time  ? 

Answer.  J  knew  Mr.  Frazee  was  engaged  as  architect  and  super- 
intendent of  the  custom-house  while  it  was  being  constructed.  He 
commenced  under  his  first  appointment  in  the  year  1836.  I  know  the 
date  from  having  been  at  tnat  time,  and  for  a  few  months  after,  his 
partner.  He  continued  in  the  work  until  December,  1840,  when  he 
was  discharged  by  Mr.  Bowne.     After  that,  about  the  3d  of  March, 

1841,  he  was  reappointed  by  the  Secretary  of  the  Treasury,  and  con- 
tinued to  act  as  superintendent  until  the  building  was  finished  and 
taken  possession  of  by  the  government,  which  was  in  the  summer  of 

1842.  He  also  designed  all  the  fixtures,  railings,  &c. 

Question.  While  Mr.  Frazee  was  so  engaged,  what  proportion  of 
his  time  did  he  give  to  the  work  ;  and  how  diligently  did  he  apply 
himself  to  it? 

Answer.  To  the  best  of  my  knowledge,  all  the  time — ^from  morn- 
ing till  night.  He  had  no  other  business.  He  superintended  the 
whole  work ;  he  made  all  the  models  and  drawings.  I  have  now  in 
my  possession  all  these  original  drawings.  I  took  them  of  him  for  a 
debt.  He  employed  a  young  man  as  draughtsman,  whom  he  paid  out  of 
his  own  pocket.  He  made  the  custom-house  his  hobby,  and  spared  no 
time  nor  study,  thinking  it  would  establish  his  reputation. 

Question.  What  were  Mr.  Frazee' s  services  worth  by  the  day  while 
he  was  engaged  in  the  work? 

Answer.  Considering  his  reputation  and  his  talents,  I  should  think 
ten  dollars  a  day  would  have  been  a  fair  compensation,  considering  he 
had  constant  employment. 
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Question.  What  was  the  effect  on  Mr.  Frazee's  health  hj  his  em- 
ployment on  the  cnstom-house? 

Answer.  The  dampness  of  the  bnilding  was  such  that  he  contracted 
a  chronic  rheumatism,  of  which  he  never  recovered.  It  made  a  com- 
plete cripple  of  him,  so  that  he  could  not  work  or  write.  Before  ho 
aied  he  was  so  reduced  in  circumstances,  that  a  subscription  was  raised 
for  him  among  his  brother  artists. 

Question.  Did  you  know  of  Mr.  Frazee,  while  he  was  engaged  on 
the  custom-house,  having  to  visit  the  quarries  from  which  the  marble 
was  obtained  for  the  custom -house,  and  how  often  ? 

Answer.  I  know  that  he  kept  a  horse  and  buggy  for  that  purpose. 
He  used  to  visit  the  quarries,  but  I  cannot  tell  how  often. 

Question.  Do  you  know  of  his  being  called  on  to  visit  Washington 
on  the  business  of  the  custom-house,  and  how  often,  and  for  how  long 
time  ?  • 

Answer.  I  know  he  had  to  go  on  that  business  to  Washington 
several  times.  I  cannot  tell  by  what  authority,  nor  how  long  he  re- 
mained there. 

Question.  What  effect  upon  Mr.  Frazee's  circumstances  did  his 
failure  to  obtain  his  compensation  from  government  produce  ? 

Answer.  He  was  unable  to  pay  the  living  expenses  of  his  family. 
He  was  always  dependent  upon  his  profession  for  his  support.  I  used 
to  lend  him  money ;  he  once  offered  me  his  wife's  watch  as  security, 
which  I  declined  to  take. 

ROBERT  E.  LAUNITZ. 

Witness :  JOHN  0.  DEVEREUX, 

Commissioner y  &c. 

June  29,  185T. 

The  claimant  appeared,  by  E.  J.  Phelps,  esq.,  to  proceed  with  the 
examination. 

Dr.  John  W.  Francis,  a  witness  produced  and  sworn  on  the  part  of 
the  claimant,  testified  as  follows : 

My  name  is  John  W.  Francis  ;  I  am  a  physician  ;  am  upwards  of 
sixty  years  of  age.  I  have  resided  in  the  city  of  New  York  for  the 
past,  and  for  many  years.  I  have  no  interest,  direct  or  indirect,  in  the 
claim  which  is  the  subject  of  inquiry  in  above  action,  and  I  am  not 
related  to  the  petitioner. 

Question.  Were  you  acquainted  with  the  late  John  Frazee,  and  for 
how  long  before  his  death  ? 

Answer.  I  was  acquainted  with  him  for  twenty  years  before  his 
death.  « 

Question.  What,  in  your  judgment,  were  Mr.  Frazee's  abilities  and 
acquirements  as  an  architect  and  his  standing  in  that  profession  ? 

Answer.  He  was  considered  a  man  of  great  genius.  Before  his  con- 
nexion with  the  custom-house  he  had  acquired  a  high  reputation  as 
an  architect  and  sculptor,  particularly  as  a  sculptor.  He  was  ac- 
knowledged to  be  a  man  of  great  taste  as  an  architect ;   and  the  ex- 


28  LYDIA  FRAZEE. 

amination  of  the  custom-house  iu  New  York,  by  enlightened  foreigners, 
who  have  visited  this  place  from  time  to  time,  has  often  led  to  the  re- 
mark that  the  custom-house  is  the  only  real  fire-proof  building  in 
this  city^  and  is  a  triumph  of  mechanical  skill.  His  private  character 
was  that  of  a  man  of  great  integrity,  of  temperate  habits,  of  untiring 
industry,  and  of  great  devotion  to  his  professional  calling. 

Question.  Do  you  know  anything  of  his  services  in  the  erection  of 
the  custom-house  ? 

Answer.  I  know  that  he  was  incessantly  occupied  with  it  late  and 
early,  and  that  all  his  thoughts  seemed  to  be  occupied  upon  it. 

Question.  Do  you  know  anything  of  his  last  sickness  ? 

Answer.  He  suffered  a  great  deal  from  rheumatic  attacks  of  the 
body  and  affections  of  the  chest,  superinduced  by  closure  to  the 
changes  and  vicissitudes  of  the  season  and  the  dampness  of  the  custom- 
house while  in  the  state  of  erection.  I  believe  the  labors  upon  that 
edifice  shortened  his  life.  He  sufiered  considerable  mental  disappoint- 
ment and  distress  from  his  pecuniary  transactions  with  the  govern- 
ment and  the  postponement  of  his  claims. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  matter 
in  question  ? 

Answer.  I  am  not  aware  that  I  do. 

JOHN  W.  FRANCIS,  M.  2?., 

New  York, 

Witness :  JOHN  0.  DEVEREUX, 

Commisaioner, 

July  1,  1857. 

The  claimant  appeared,  by  E.  J.  Phelps,  esq.,  to  proceed  with  the 
examination. 

Jesse  Hoyt,  a  witness  produced  and  sworn  on  the  part  of  the  claim- 
ant, testified  as  follows : 

My  name  is  Jesse  Hoyt ;  I  am  a  counsellor  at  law  ;  I  have  resided 
in  New  York  for  many  years  ;  I  am  fifty  years  of  age  and  upwards ;  I 
have  no  interest,  direct  or  indirect,  in  the  claim  which  is  the  subject 
of  inquiry  in  above  action  ;  and  am  not  related  to  or  connected  with 
the  petitioner. 

Question.  Were  you  collector  of  the  port  of  New  York,  and  during 
what  time  ? 

Answer.  I  was,  from  the  29th  of  March,  1838,  to  the  close  of  Feb- 
ruary, 1841.  The  new  custom-house,  so-called,  was  in  the  process  of 
erection  during  that  period,  and  I  was  ex  officio  a  commissioner  for 
building  the  new  customhouse. 

Question.  \^hat  do  you  know  of  the  services  of  Mr.  John  Frazee  as 
architect  and  superintendent  of  the  custom-house. 

Answer.  When  I  went  into  office  Mr.  Frazee  was  occupied  as  archi- 
tect and  superintendent  of  the  custom-house,  and  he  had  been  so  for  a 
long  time  previous  thereto.  He  continued  to  act  in  that  capacity 
until  the  building  was  completed,  with  the  reservation  hereafler  to  he 
mentioned,  that  is  to  say :  sometime  in  the  beginning  of  December, 
1840,  Mr.  Walter  Bowne,  the  chief  commissioner,  without  consulting 
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or  advising  with  the  deponent,  took  upon  himself  the  responsibility  of 
dismissing  Mr.  Frazee  from  the  station  referred  to,  Mr.  Bowne  assum- 
ing that  the  custom-house  was  finished.  Deponent  was  informed  of 
that  proceeding  bj  Mr.  Frazee,  when  deponent  advised  Mr.  Frazee  to 
remain  in  the  building  as  usual,  until  deponent  could  make  a  report 
to  Mr.  Woodbury,  then  Secretary  of  the  Treasury,  and  obtain  his 
directions  thereon.  Mr.  Bowne  and  deponent  were  so  far  apart  in 
their  views  upon  the  question,  that  the  Secretary  referred  the  matter, 
as  deponent  is  informed,  to  the  naval  officer  and  surveyor  of  the  port 
to  report  upon  the  difference  of  opinion  that  existed  between  Mr. 
Bowne  and  deponent.  Those  officers  made  their  report  to  the  Secre- 
tary, confirming  the  views  of  the  deponent,  as  deponent  thinks;  where- 
upou  the  Secretary  of  the  Treasury  directed  that  Mr.  Frazee  be  con- 
tinned  as  architect  and  superintendent ;  and  he  did  so  continue  until 
it  was  conceded  that  the  custom-house  was  completed  by  the  Treasury 
Department.  Deponent,  on  one  occasion,  and  deponent  thinks  in 
March,  1844,  when  the  subject  was  more  fresh  in  the  mind  of  de- 
ponent than  it  could  be  at  present,  wrote  a  letter  to  Mr.  Frazee  on  the 
subject,  the  draught  of  which  letter  was  destroyed  by  fire  at  the  office  of 
deponent  some  three  or  four  years  since ;  but  if  the  petitioner  should 
have  the  original  letter  as  engrossed,  deponent  would  prefer  that  it 
should  be  attached  to  this  deposition. 

Question.  What,  in  your  opinion,  was  the  ability  and  standing  of 
Mr.  Frazee  in  his  profession,  and  what  the  character  of  his  services 
upon  this  work. 

Answer.  Mr.  Frazee  was  a  great  enthusiast  in  his  profession,  his 
character  as  a  man  of  science  in  that  profession  stood  very  high  ;  he 
was  very  much  devoted  to  the  building  as  a  matter  of  professional 
pride  as  well  as  duty.  Deponent  was  so  much  occupied  by  the  duties 
of  his  office  proper  that  he  had  not  the  opportunity  to  devote  any 
particular  attention  to  the  work  as  it  progressed,  and  he  only  attended 
the  commissioners  when  officially  necessary.  The  financial  accounts 
of  the  commission  were  kept  entirely  under  the  control  of  Mr.  Bowne, 
and  deponent  never  saw  nor  examined  them. 

Question.  Do  you  recollect  Mr.  Frazee's  journeys  to  Washington 
on  the  business  of  the  commission  ? 

Answer.  He  made  several  during  the  progress  of  the  work. 

Question.  What  at  that  time  was  the  usual  expense  of  a  journey  to 
Washington,  apart  from  the  expense  of  remaining  there  ? 

Answer.  Deponent  went  to  Washington  but  one  time  during  the 
whole  time  he  was  in  office.  The  expense  at  that  day  was  about  thirty 
dollars. 

Question.  Do  you  know  of  any  other  matter  relative  to  the  matter 
in  question  ? 

Answer.  Deponent  thinks  he  might  state  here  that  one  of  the 
causes  of  differences  of  opinion  between  deponent  and  Mr.  Bowne,  his 
associate,  was  the  danger  that  would  arise  to  the  health  of  the  officers 
of  the  customs  who  were  to  occupy  the  building  if  they  took  possession 
at  that  season  of  the  year,  and  in  the  condition  in  which  the  building 
then  was ;  and  deponent  is  under  the  impression  and  belief  that 
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the  health  of  Mr.  Frazee  was  very  much  aflfected  hy  heing  almost  con- 
stantly under  the  influence  of  the  atmosphere  of  the  building. 

J.  flOTT. 

Witness:  J.  0.  DEVEREUX, 

Cammisfionery  dtc. 

United  States  of  America,  } 

State^  Gittfy  and  County  of  New  Tork^  $    * 

On  the  several  days  as  hereinbefore  stated,  before  me,  a  commis- 
sioner of  the  Court  of  Claims,  personally  came  Stephen  C.  Duryea, 
Robert  E.  Launitz,  John  W.  Francis,  and  Jesse  Hoyt,  witnesses  above 
named  for  the  claimant,  and  after  having  been  sworn,  severally,  to 
tell  the  truth,  the  whole  truths  and  nothing  but  the  truth,  the  ques- 
tions contained  in  their  written  depositions^  respectively,  were  written 
down  in  the  presence  of  and  proposed  to  the  witnesses  ;  and  the 
answers  thereto  were  also  written  down  in  presence  of  the  witnesses, 
who  subscribed  their  depositions  as  certified  by  me. 

The  said  depositions  of  Stephen  C.  Duryea,  Robert  E.  Launitz, 
John  W.  Francis,  and  Jesse  Hoyt,  were  taken  by  me  at  the  request 
of  Wakeman,  Latting,  and  Phelps,  counsel  for  claimant,  to  be  used 
in  the  investigation  of  a  claim  against  the  United  States  now  pending 
in  the  Court  of  Claims  in  the  name  of  Lydia  Frazee.  The  govern- 
ment, as  appears  by  the  notice  and  admission  of  service  herewith,  was 
notified,  but  did  not  attend  or  object. 

JOHN  a  DEVEREUX, 

Court  of  Claims  CommiasUmer. 


UNITED  STATES  OF  AMERICA. 


Treasury  Department,  March  18,  1859. 

Pursuant  to  the  act  of  Congress  of  22d  February,  1849,  I  hereby 
certify  that  the  annexed  papers  are  true  copies  of  letters  taken  from 
the  files  and  records  of  this  department. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the 
r  I  seal  of  the  Treasury  Department  to  be  afiSxed,  on  the  day  and 
I-  *    'J  year  first  above  written. 

HOWELL  COBB, 
Secretary  of  the  Treasury. 

A. 

Ofpice  of  the  Commission  for  Building  Custom-house, 

Netv  York,  February  2,  1841. 

Sir  :  Your  letter  of  the  30th  ultimo  is  received.  In  reply,  we  state 
that  the  building  is  entirely  finished  ;  and  with  regard  to  the  furnish- 
ing thereof,  that  the  counters  and  desks  for  the  collector's  and  naval 
officers'  rooms  will  be  done  in  ten  days. 

Since  the  superintendent  has  been  paid  off,  no  work,  except  point- 
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iog  marble  joints,  cleaning  and  scrubbing  down  the  building,  has 
been  done,  except  for  contracts  and  specific  agreements  for  laying 
flagging,  &c.,  which,  obvioasly,  required  no  aid  of  the  superinten- 
dent. 

We  have  not,  in  the  slightest  manner,  made  any  innovations  on 
the  architectural  plans  for  finishing  the  building.  The  difference  of 
opinion  in  furnishing  for  occupancy  is  between  an  architect  and  busi- 
neas  men.  The  architect's  arrangement  would  cause  long  delay  and 
expense  to  a  large  amount,  whust  the  others  will  be  completed  in 
less  than  one  month,  and  at  an  expense  of  less  than  fifteen  thousand 
dollars. 

Bronzing  the  iron  work,  if  considered  necessary^  and  that  the  light 
will  permit,  should  not  be  done  for  a  year  or  two. 

The  entrance  doors  to  this  building  are  constructed  with  an  upper 
stationary  door,  which  shows  a  double  panel  of  the  door  in  all  its 
beauty.  The  fly-doors  are  put  up  in  a  range  with  the  doors  to  open, 
and  do  not  obstruct  the  view  of  them.  These  fly-doors  are  very 
neatly  finished,  and  on  the  same  plan  as  the  banks  lately  put  up  in 
Wall  street.  A  temporary  fly-door  is  contemplated  to  be  put  up  inside 
the  large  room  door  entrance. 

There  only  remains,  to  complete  entirely  this  great  work,  the 
finishing  ot  the  area  on  Nassau  street,  and  the  putting  up  iron  rail- 
ings outside,  which  is  delayed  by  the  winter.  It  will  not,  however, 
require  six  days  to  do  this  work  when  the  ice  disappears.  Our  opinion 
is  that  no  further  service  is  required  of  Mr.  Frazee. 

We  are,  sir,  very  respectfully,  your  obedient  servants, 

WALTER  BOWNE, 

Gommiasumer. 

Hon.  LlfVI  WOODBURT, 

Secretary  of  the  Treasury y  fVaahington. 


Mr.  Hoyt  will  probably  write  to  you  himself. 


W.  B, 


B. 


CusTOM-HOUSB,  Ncw  York,  March  25,  1841. 

Sir  :  There  was  a  long-continued  controversy  between  John  Frazee, 
architect  of  the  custom-house,  and  Walter  Bowne,  esq.,  the  acting 
commissioner.  The  late  Secretary,  after  much  inquiry  and  examina- 
tion, decided  that  Mr.  Frazee  should  go  on  to  finish  the  custom- 
house, and  furnish  it  in  his  own  way  and  without  the  interference  of 
Mr.  Bowne,  who  differs  in  opinion  with  the  architect. 

Mr.  Bowne,  I  am  told,  claims  heavy  compensation  from  the  United 
States  for  his  services ;  and,  to  save  further  expense,  he  ought  to  be 
dismissed,  and  required  to  render  his  account. 

Charles  A.  Davis,  esq.,  of  the  firm  of  Davis,  Brooks  &  Co.,  mer- 
chants of  high  standing,  has  consented,  at  my  request,  to  act  as  com* 
missioner  in  tne  place  of  Mr.  Bowne,  without  compensation. 

Mr.  Frazee,  the  architect,  has  agreed  with  me,  in  case  Mr.  Bowne 
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be  removed,  to  serve  for  nothing  from  and  after  the  first  day  of  May 
next.     I  enclose  his  note  to  me,  making  that  offer. 

Mr.  Rodman,  clerk  in  your  office,  is  acquainted  with  this  whole  sub- 
ject. If  you  wish  to  know  anything  more  of  Mr.  Davis,  you  may 
learn  of  Mr.  Granger  or  Mr.  Webster.  He  is  the  real  Jack  Bouming, 
a  very  distinguished  friend  of  Mr.  Clay,  and  a  high-minded,  honorable 
and  respectable  person. 

Very  respectfully,  yours,  &c., 

EDWARD  CURTIS. 
Hon.  Thomas  Ewing, 

Secretary  of  tJie  Treasury. 

C. 

New  Custom-housb, 

New  York,  March  23,  1841. 

Sir  :  It  is  far  from  my  wishes,  and  ever  has  been,  to  be  the  cause  of 
any  unnecessary  expenditures  upon  this  building  beyond  what  strict 
propriety^  good  taste  and  good  sense  seemed  to  require.  I  have  added 
no  expense  whatever  which  was  not  proper  in  the  carrying  out  and 
completing  this  edifice  agreeably  to  the  designs  and  plans  that  were 
approved  of  and  authorized  by  the  government. 

To  convince  you  that  I  am  desirous  to  give  my  support  to  a  judicious 
economy  with  the  public  treasure,  I  will,  from  and  after  the  first  day 
of  May  next,  render  my  service  upon  the  building,  as  superintendent 
and  architect,  until  every  part  of  the  work  shall  be  completed,  with- 
out charge  or  compensation. 

I  am,  very  truly,  yours, 

JOHN  FRAZEE. 

Edward  Curtis,  Esq., 

Collector  of  the  Customs ,  New  York, 

D. 

Treasury  Department,  AprU  12,  1841. 

Sir:  The  quarterly  account  of  disbursements  for  the  new  custom' 
house,  forwarded  in  your  letter  of  the  Ist  instant,  has,  with  the  ac- 
companying vouchers,  been  referred  to  the  accounting  officers  of  the 
treasury  for  adjustment. 

The  department  having  appointed  George  P.  Tallman,  esq.,  of  New 
York,  commissioner  and  disbursing  agent  for  the  new  custom-house, 
you  are,  consequently,  relieved  from  the  future  discharge  of  those 
duties. 

I  have,  therefore,  respectfully  to  request  you  to  hand  over  to  Mr. 
Tallman  all  books  and  papers  belonging  to  the  office,  together  with 
any  public  funds  remaining  in  your  hands  unexpended. 
I  am,  &c., 

T.  EWING, 
Secretary  of  Treasury. 
Walter  Bownb,  Esq., 

Late  Comm'r  and  Disbursing  AgH.,  dtc,  New  York. 
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U.  8.  COURT  OF  CLAIMS. 


Ltdia  Fbazib^  Admikistkatrix^  v8.Tre  Unttbd  Statbs. 

-Brief  for  the  claimant. 

The  petition  sets  forth  that  John  Frazee,  whom  the  claimant 
Tepresents  as  administratrix,  was  employed  by  the  commissioners  for 
the  erection  of  the  New  York  custom-house,  under  the  authority  of 
the  Secretary  of  the  Treasury,  as  architect  and  superintendent  of  that 
work,  from  July  22,  1835^  to  May  21,  1842,  when  it  was  completal; 
that  his  compensation  (after  May  24,  1837,  when  it  was  increased 
by  the  Secretary  of  the  Treasury,)  was  to  be  nine  dollars  per  diem  ; 
that  he  faithfully  and  ably  performed  the  required  duty  ;  and  that 
the  government  is  still  indebted  to  him  for  four  hundred  and 
€fty-six  days'  services,  and  for  two  hundred  and  seven  dollars  and 
thirty-nine  cents  expenses  incurred  in  travelling  to  Washington  on 
the  necessary  business  of  his  employment,  at  the  request  of  the  com- 
missioners who  had  it  in  charge,  deducting  the  sum  of  five  hundred 
and  sixty-one  dollars  subsequently  received. 

Thus— 456  days,  at  |4 : |4,104  00 

Travelling  expenses 207  39 

4,311  39 
Payment 561  00 

3,760  39 


The  claim  rests  upon  an  express  contract  with  the  government,  en- 
tered into  on  their  part  by  the  proper  officers,  acting  under  legal  au- 
thority, and  fully  performed  on  the  part  of  the  claimant,  resulting  in 
a  benefit  to  the  government  far  exceeding  the  stipulated  compensation. 

If  these  facts  are  established,  there  can  be  no  question  as  to  the 
claimant's  right. 

The  employment  of  Mr.  Frazee  as  early  as  1837,  and  the  compen- 
sation he  was  to  receive,  is  shown  by  the  letter  of  May  19,  1837,  from 
the  commissioners  for  building  the  custom-house  to  the  Secretary  of 
the  Treasury,  and  his  reply,  dated  May  24, 1837,  (Ex.  Nos.  1  and  2.) 
The  commissioners'  letter  speaks  of  ^Hhe  close  application  and  ar- 
duous services  of  Mr.  Frazee  in  his  situation  of  superintendent  and 
architect,"  expresses  ^^entire  confidence  in  his  talents  and  ability  to 
carry  forward  the  building  to  4ts  completion,"  &c.,  and  recommend 
an  increase  of  his  compensation  from  seven  to  nine  dollars  per  diem. 
The  reply  of  the  Secretary  authorizes  the  proposed  increase. 

Also  by  the  letter  of  the  Secretary  of  the  Treasury  to  Walter  Bowne , 
one  of  the  commissioners,  dated  March  3,  1841,  (Bx.  No.  3^)  in  which, 
referring  to  a  difference  between  Mr.  Frazee  and  one  of  the  commis- 
sioners who  had  undertaken  to  dismiss  him,  the  Secretary  directs  that 
he  ''be  continued  in   his  situation  of  superintendent  and  architect 
from  the  date  of  the  passage  of  the  appropriation  bill  of  that  year 

Rep.  C.  C.  216 3 
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nntil  tTie  completion  of  the  toork^*'  and  the  Secretary's  letter  of  the  same 
date  to  Mr.  Frazee,  enclosing  a  copy  of  the  letter  to  Mr.  Bowne. 

Also  by  the  evidence  of  Mr.  Jesse  Hoyt,  who  was  collector  and  one 
of  the  commissioners  for  building  the  custom-honse,  from  1838  to 
1841;  he  proves  Mr.  Frazee's  employment  by  the  commissioners, 
under  the  authority  of  the  Treasury  Department,  from  1838  to  the  com- 
pletion of  the  work ;  explains  the  difficulty  between  Mr.  Frazee  and 
Mr.  Bowne,  and  states  that  the  instructions  of  the  Secretary,  in  the 
letter  of  March  3,  1841,  (Ex.  No.  3,)  were  followed  by  the  commis- 
sioners. 

The  high  abilities  and  eminent  professional  qualifications  of  Mr. 
Frazee,  his  enthusiastic  devotion  to  the  progress  and  success  of  this 
work,  and  his  arduous  and  unintermitting  services  in  it,  to  the  exclu- 
sion of  all  other  occupation,  up  to  its  final  completion  in  1842,  cover- 
ing the  time  now  charged  for,  are  fully  shown  by  the  testimony  of 
Mr.  Hoyt,  that  of  Messrs.  Launitz  and  Duryea,  and  of  Dr.  Francis, 
and  by  the  letter  of  Mr.  Curtis.     (Ex.  No.  5.) 

It  also  appears  that  from  the  exposure  incurred  in  the  discharge  of 
his  duties  upon  the  custom-house,  he  contracted  a  disease  which 
carried  him  to  his  grave,  and  that  his  last  days  were  harassed  and 
embittered  by  pecuniary  embarrassment,  arising  out  of  his  failure  to 
obtain  from  the  government  the  compensation  that  was  due  him. 

The  character  of  the  building  which  Mr.  Frazee  designed  and 
erected,  as  a  pure  architectural  model,  and  admirably  adapted  to  the 
purposes  of  its  construction,  is  forcibly  stated  in  the  evidence  of  Dr. 
Francis.  There  can  be  no  question  that  the  claimant  would  be  en- 
titled to  a  much  larger  sum  than  he  now  asks  if  he  could  recover  upon 
a  quantum  meruit^  unrestricted  by  his  contract. 

The  testimony  of  the  same  witnesses  also  proves  that  in  the  course 
of  his  employment  Mr.  Frazee  made  several  journeys  to  Washing- 
ton, at  the  request  of  the  commissioners,  to  make  the  explanations 
requisite  to  obtain  the  necessary  appropriations  for  the  work^  and  that 
the  cost  of  a  journey  at  that  time,  exclusive  of  expenses  while  at 
Washington,  was  about  thirty  dollars. 

The  account  of  these  items,  as  now  presented,  was  prepared  and 
sworn  to  by  Mr.  Frazee  in  his  lifetime.  Strict  proof  of  them  of  course 
cannot  now  be  given.  It  is  shown,  however,  that  such  expenses 
were  incurred  by  him,  and  that  the  amount  could  not  reasonably  or 
probably  have  been  less  than  the  sum  charged. 

The  failure  of  the  appropriation  for  the  work  was  the  original  cause 
of  the  omission  to  pay  Mr.  Frazee.  An  unfortunate  mistake  caused  his 
claim  to  be  stricken  out  of  the  next  appropriation  bill,  and  a  special 
application  to  Congress  then  became  necessary.  Unfitted  and  unac- 
customed as  Mr.  Frazee  was  for  the  prosecution  of  such  business,  and 
enfeebled  and  broken  by  disease  and  disappointment,  the  slender  means 
within  his  control  were  quite  inadequate  to  obtain  the  jusfc  or  definite 
action  of  Congress  upon  his  case  while  he  lived.  His  widow,  left 
destitute,  is  now  compelled  by  necessity  to  press  it  upon  the  govern- 
ment. 

15.  J.  PHELPS, 
0/ counsel  for  Claimant. 
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in  the  court  of  claims. 

Ltbia  Fbazbb^  Abionisiratrix^  v8.  The  United  States, 
soucnor's  brief  upon  reargument  upon  the  merits. 

Claim  for  services  rendered  by  John  Frazee^  deceased,  as  an  architect 
on  the  New  York  custom-house  between  the  6th  day  of  December y  1840, 
and  the  2l8t  day  of  May,  1842^  466  days,  at  |9  per  day. 

MATERIAL  FACTS  AS  XTNDSESTOOI)  BT  THE  SOLICITOR. 

1.  That  prior  to  the  5th  of  December,  1840,  John  Frazee  had  been 
employed  as  an  architect  npon  the  custom-house  in  New  York,  and 
had  been  paid  for  his  services. 

This  fully  appears  from  the  petition  and  papers  in  the  case,  and  is 
not  questioned. 

2.  That  he  received  on  account  of  his  services,  between  the  3d  of 
March,  1841,  and  the  2l8t  of  May,  1842,  the  sum  of  $561. 

This  is  conceded  in  the  petition  and  the  copy  of  account  furnished, 
found  among  the  papers. 

3.  That  when  first  employed,  prior  to  1840,  his  compensation  was 
fixed  at  $7  per  day,  which  was  increased  on  the  4th  of  May,  1837,  to  $9. 

See  letter  of  Bowne  and  others  of  May  19,  1837,  to  the  Secretary  of 
the  Treasury  soliciting  an  increase  of  two  dollars  a  day  in  addition  to 
the  seven  then  received,  and  his  reply  of  the  24th  authorizing  it. 

4.  That  he  was  discharged  from  employment  by  Commissioner 
Bowne  on  the  6th  of  December,  1840,  because  he  considered  the 
castom-house,  so  far  as  architectural  services  were  concerned,  as  com- 
pleted. 

Launiiz  testifies  that  ''  he  continued  in  the  work  until  December, 
1840,  when  he  was  discharged  by  Mr.  Bowne. '* 

Boyt  testified  that  he  was  employed  until  ^^  sometime  in  the  begin- 
ning of  December,  1840.  Mr.  Walter  Bowne,  the  chief  commissioner, 
without  consulting  or  advising  with  the  deponent,  took  upon  himself 
the  responsibility  of  dismissing  Mr.  Frazee  from  the  station  referred 
to,  Mr.  Bowne  assuming  that  the  custom-house  was  finished." 

6.  He  was  authorized  to  be  reinstated  by  a  letter  from  the  Secretary 
dated  on  the  3d  of  March,  1841. 

Mr.  Woodbury,  in  his  letter  to  Mr.  Bowne,  says :  *^  I  deem  it  pro- 
per to  authorize  Mr.  John  Frazee  to  be  continued  in  the  situation  of 
superintendent  and  architect  of  the  building  from  the  date  of  the  pas- 
sage of  the  general  appropriation  bill  until  the  custom-house  and  the 
firnishing  the  respective  rooms  shall  have  been  completed,  and  it  is 
desirable  that  Mr.  Frazee's  ^lans  for  the  interior  arrangements  of  the 
building  should  be  carried  into  effect  so  far  as  regards  the  arrange- 
ments of  the  fly-doors,  furniture,  and  paintine  of  the  iron  work." 

6.  An  appropriation  bill  passed  on  the  3d  of  March,  1841,  (5.  U.  S. 
L.,  419,)  but  contained  no  appropriation  for  continuing  the  work  on 
the  custom-house  or  purchasing  furniture,  but  provided  |34,321  21 
(pp.  428-9)  to  pay  arrears. 
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7.  There  is  no  evidence  that  Mr.  Bowne  did,  in  fact,  again  employ 
Frazee,  although  authorized  to  do  so,  and  probably  because  there 
^as  no  appropriation  out  of  which  he  could  be  paid. 

From  the  evidence  of  Hoyt,  who  opposed  Bowne's  coorse,  it  would 
•seem  probable  that  Frazee  remained  at  the  custom-house  after  this 
authority  to  Bowne  as  he  had  done  before,  without  employment  by 
Bowne  at  all. 

8.  From  December  6,  1840,  to  March  3,  1841,  Frazee  was  not 
employed  and  did  not  serve  the  government,  and  there  is  no  proof  that 
he  rendered  any  service  after  early  4n  the  spring  of  1842. 

Duryea  swears  he  continued  '^  until  the  spring  of  1842 — ^the  early 
part  of  the  spring." 

Launiiz  testified  that  he  continued  employed  ^^  until  the  building 
was  finished  and  taken  possession  of  by  the  government^  which  was  in 
the  summer  of  1842." 

Neither  of  these  witnesses  fixes  the  exact  time  of  the  termination  of 
Frazee' s  services. 

Frazety  in  a  letter  dated  10th  December,  1840,  (Rep.  Com.  1065, 
p.  23,)  dates  a  letter  from  the  "  New  Custom-house,  New  York," 

9.  Frazee  made  two  journeys  to  Washington  during  the  time  that 
he  was  employed,  but  whether  during  his  first  or  second  employment 
is  not  skown. 

Duryea  says  he  recollects  Frazee's  going  twice  to  Washington,  but 
gives  no  date. 

Launiiz  says  he  knows  ^^  he  had  to  go  to  Washington  several  times. 
He  cannot  tell  by  what  authority  or  how  long  he  remained  there." 

He  gives  no  dates  to  these  journeys. 

10.  There  is  evidence  that  Frazee,  if  at  the  custom-house  after  the 
1st  May,  1841,  did  not  expect  pay,  and  probably  because  there  was  no 
appropriation  to  pay  him,  and  therefore  Bowne  did  not  again  em* 
ploy  him. 

Edward  Curtta^  in  a  letter  of  June  10,  1842,  addressed  to  E.  W. 
Thompson,  chairman,  &c.,  (Rep.  1065,  p.  46,)  says: 

'<  Mr.  Frazee  did  make  a  communication  to  me  that  after  the  Ist  of 
May,  1841,  he  would  serve  gratuitously  until  the  furnishing  and  fin- 
ishing of  the  custom-house  was  completed.  The  communication  was 
made  some  time  in  March,  1841,  and  at  the  same  time  Mr.  F.  stated, 
in  conversation,  ^4f  paid  for  that  time  (a  few  months)  during  which 
Mr.  Bowne  had  kept  him  out  of  his  pay,  he  was  willing  to  serve 
three  or  four  months  for  nothing  fqr  the  sake  of  having  the  furniture 
conform  to  his  ideas  of  propriety,  and  to  have  the  building  finished 
completely  and  properly.  It  was  then  thought  that  everything  could 
be  made  ready  for  occupation  some  time  in  July." 

Curtis f  in  another  letter  to  the  Secretary  of  the  Treasury,  dated  7th 
April,  1841,  (found  in  the  same  report,  pp.  35-6,^  says: 

^^Mr.  Frazee  feels  a  just  pride  as  the  architect  of  the  building,  and 
hence  his  consent  to  superintend  the  completion  of  the  building  and 
the  fitting  up  of  the  furniture  without  compensation  after  the  1st  of 
May." 

11.  Frazee's  services  from  the  3d  of  March,  1841,  to  the  1st  of 
May  next  thereafter  would  be  58  days,  and  at  $9  per  day  would 
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amount  to  $522,  and  his  account  admits  the  payment  in  cash  of  that 
precise  sum. 

He  was  not  entitled  to  pay  from  5th  of  December,  1840,  to  the  3d 
of  March,  1841,  and  after  the  1st  of  May,  1841,  he  was  not  entitled 
to  pay,  because  there  was  no  appropriation^  and  he  proposed  to  do 
what  there  was  for  him  to  do  without  compensation  for  the  reasons 
assigned  in  Curtis'  letter. 

It  follows  that  for  his  services  rendered  under  expectation  of  pay 
he  has  been  fully  paid,  and  in  fact  $39  over,  in  work  performed  by 
government  employes  for  him,  as  appears  in  his  account. 

12.  There  is  no  evidence  showing  that  it  was  a  portion  of  Frazee's 
official  business  to  go  to  Washington. 

His  own  account  states  that  he  was  there  in  the  months  of  April, 
May,  and  June,  1842,  for  the  purpose  of  obtaining  an  appropriation 
to  pay  off  tho  arrears  due  for  labor  and  materials  in  finishing  the 
building,  for  which  ho  charged  $207  39. 

It  IS  not  shown  that  any  law  or  individual  having  legal  authority 
authorized  him  to  engage  in  the  business  of  securing  legislation. 

This  account  shows  on  the  face  of  it  that  he  was  not  employed  in 
superintending  the  construction  of  the  custom-house  in  April  and 
May,  for  which  he  has  made  charge,  because  he  was  absent  on  other 
and  unauthorized  business. 

This  case  seems  to  be  one  of  fact  merely.  No  question  of  law 
arises. 

Frazee  has  been  paid  for  all  the  services  which  he  rendered  the 
United  States.  His  visits  to  Washington  were  unauthorized,  and 
were  probably  for  the  purpose  of  obtaining  appropriation  to  pay  him 
for  services  which  he  had  ffratuitously  rendered. 

There  are  other  causes  shown  in  the  report  of  the  committee  above 
referred  to  and  in  his  own  oath  (at  p.  82)  why  he  did  not  deserve  pay 
for  the  time  after  the  1st  of  May,  1841,  (if  not  before^)  because  he 
most  improperly  involved  the  government,  against  its  intention  and 
willy  in  the  most  extravagant  expenditures^  which  were  deemed  so 
grossly  wrong  as  to  induce  Congress,  at  a  heavy  expense,  to  investigate 
the  matter. 

The  present  solicitor  has  not  felt  at  liberty  to  search  for  and  intro- 
dnoe  new  evidence,  as  the  case  has  been  heretofore  argued  and  sub- 
mitted ;  but  he  submits  that  there  is  abundance  to  show  that  Frazee 
had  no  legal  claim  on  the  government. 

R.  H.  GULLET, 

Solicitor. 

Dated  December  13,  1869. 
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IN  THE  COURT  OF  CLAIMS. 
JUKB  1,  1859. 

JNO.  FRAZEE'S  ADMINISTRATRIX  vs.  THE  UNITED  STATES. 

ScABBUBGH^  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  makes  in  her  petition  the  following  averments : 

1.  That  on  the  23d  day  of  July^  A.  D.  1835,  her  intestate,  with  the 
approbation  of  the  Treasury  Department,  was  appointed  architect  and 
49uperintendent  of  the  New  York  custom-house,  at  a  salary  of  seven 
dmars  per  day^  his  travelling  expenses  on  the  business  of  his  office  to 
be  paid,  and  an  assistant  or  draughtsman  to  be  allowed  him,  sXihrtt 
dollars  per  day, 

2.  That  in  May,  A.  D.  1837,  the  commissioners,  with  the  approba- 
tion of  the  Secretary  of  the  Treasury,  increased  the  decedent's  pay  to 
nine  dollars  per  day^  but  withholding  the  allowance  for  his  travelling 
expenses. 

3.  That  a  difference  having  arisen  between  the  decedent  and  Wal- 
ter Bowne,  one  of  the  commissioners,  concerning  the  manner  and 
style  of  finishing  the  interior  ard  the  furniture  for  the  custom-house, 
a  paper,  of  which  the  following  is  a  copy,  was  delivered  to  the  dece- 
dent: 

^^Besolvedy  That  the  services  of  the  superintendent  and  architect  be 
dispensed  with  from  and  after  the  5th  December,  1840,  and  that  his 
pay  cease  from  that  date. 

«^WALTER  BOWNE, 
*^  Commissioner  and  Agent,  New  York. 
*^Nkw  Custom-housb,  November  30,  1840." 

4.  That  it  was  usual  for  resolutions  relating  to  the  affairs  of  the 
building  to  receive  the  signature  and  approval  of  the  advisory  com- 
missioner ;  but  both  were  withheld  by  Mr.  Hoyt,  the  collector  aod 
associate  commissioner,  who  disapproved  of  the  dismissal  of  the  dece- 
dent. 

5.  That  the  whole  matter  was  submitted  to  the  Secretary  of  the 
Treasury,  who  referred  it  to  the  naval  officer  and  the  surveyor  of  the 
customs  at  New  York. 

6.  That,  upon  the  report  of  the  deputy  naval  officer  and  the  sur- 
veyor of  the  customs,  the  Secretary  of  the  Treasury,  on  the  3d  day  of 
March,  A.  D.  1841,  directed  that  the  decedent  should  be  "continued" 
in  the  situation  of  architect  and  superintendent  until  the  completion 
of  the  building,  and  that  his  plans  and  designs  for  finishing  the  inte- 
rior and  for  the  furniture  should  be  carried  into  effect. 

7.  That  the  decedent,  by  the  advice  and  at  the  request  of  Mr.  Hoyt, 
notwithstanding  Mr.  Bowne's  resolution  of  dismissal,  continued  to 
attend  daily,  as  usual,  at  the  building  and  to  advise  the  workmen 
employed  there,  until  he  received  the  Secretary's  letter  continuing  his 
services,  and  by  virtue  of  which  he  resumed  the  full  discharge  of  his 
duties  as  superintendent  and  architect. 

8.  That  from  the  3d  day  of  March,  A.  D.  1841,  till  the  21st  day  of 
3Iay,  A.  D.  1842,  when  the  work  was  finished,  the  decedent^  with  the 
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dRiU  approbation  and  concurrence  of  the  collector  and  the  Treasury 
Department,  performed  the  duties  of  architect  and  superintendent. 

9.  That  during  the  period  just  mentioned,  as  well  as  before,  the 
decedent  made,  at  the  request  of  the  collector  and  the  other  govern- 
ment officers  in  charge  of  the  work,  various  journeys  to  Washmgton, 
at  his  own  expense,  to  explain  the  progress  of  the  work  and  the 
amount  and  character  of  the  appropriations  required,  so  as  to  obtain 
such  appropriations  from  Congress,  and  that  he  charged  the  expenses 
to  the  government. 

The  petitioner  claims — 
For  the  services  of  her  intestate  as  architect  and  superin- 
tendent of  the  New  York  custom-house  from  the  5tn  day 
of  December,  A.  D.  1840,  to  the  2l8tday  of  May,  A,  D. 

1842,  466  days,  at  |9  per  day $4,104  00 

For  expenses  to  Washington  in  April,  May,  and  June,  A. 

D.  1842,  to  obtain  an  appropriation,  &c 207  39 

Making  an  aggregate  of 4,311  39 

From  which  she  deducts  for  sundry  articles  made 

for  the  decedent  at  the  building |39  00 

.And  cash  on  account 622  00 

561  00 

Making  the  balance  now  claimed 3,750  00 

iirith interest  thereon  from  the  21st  day  of  May,  A.  D.  1842. 

1.  As  to  the  first  averment : 

This  averment  is  undisputed.  It  is  also  sufficiently  established  by 
the  evidence. 

2.  As  to  the  second  averment : 

Walter  Bowne,  Daniel  Jackson,  and  Benjamin  Ringgold,  commis- 
sioners, by  a  letter  to  the  Secretary  of  the  Treasury,  dated  May  19, 
A.  D.  1837,  recommended  that  two  dollars  per  day  be  added  to  the 
fieven  dollars  per  day  then  allowed  him :  provided  that  no  charge 
should  be  made  by  him  for  aid  to  draw  or  copy  plans  or  specifications, 
or  for  expenses  in  visiting  the  quarry  or  other  places  where  persons 
•were  at  work  for  the  new  custom-house  building.  The  Secretary  of 
iihe  Treasury,  by  a  letter  to  the  same  commissioners,  dated  May  24, 
A.  D.  1837,  authorized  '*an  increase  of  two  dollars  per  day  to  his 
present  compensation  as  architect  and  superintendent  to  the  new  cus- 
tom-house buildinff ,  and  with  the  understanding  that  he  is  to  discharge 
'the  duties  assigned  to  a  clerk  heretofore  allowed  him.'' 

3.  As  to  the  third  averment : 

This  averment  is  not  proved  as  made  ;  but  it  sufficiently  appears 
from  the  evidence  that  Mr.  Bowne  did  some  act  which  amounted  to  a 
dismission  of  the  decedent,  so  far  as  he  had  authority  to  dismiss  him. 

4.  As  to  the  fourth  averment : 

It  does  not  appear  from  the  evidence  what  was  the  practice  of  the 
commissioners  in  relation  to  the  discharge  of  their  duties,  or  what 
their  duties  were,  or  with  what  powers  they  were  clothed.  But  it 
^oes  appear  from  the  evidence  that  Mr.  Hoy  t,  the  collector  and  ex-qfficio 
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oommisaioner,  did  not  approve  of  the  dismission  of  the  decedent  by- 
Mr.  Bowne.     (See  Mr.  Hoyt's  deposition.) 

5.  As  to  the  fifth  averment: 

This  averment  is  sustained  by  the  evidence.     (See  the  letter  of  the 
Secretary  of  the  Treasury  to  Mr.  Bowne,  dated  March  3,  A.  D.  1841,. 
and  the  report  of  the  deputy  naval  officer  and  the  surveyor^  dated: 
February  24,  A.  D.  1841.) 

6.  As  to  the  sixth  averment : 

The  Secretary  of  the  Treasury,  in  a  letter  to  Walter  Bowne,  com- 
missioner, &o.,  dated  March  3,  A.  D.  1841,  said:  '^The  department 
having  called  upon  the  deputy  naval  officer  and  surveyor  at  New  York 
to  report  their  joint  views  in  regard  to  the  difference  of  opinion  exist- 
ing between  yourself  and  Mr.  Hoyt  respecting  certain  matters  con- 
nected with  the  new  custom-house  building,  they  have  accordingly^ 
complied  with  my  request. 

'^In  accordance  with  their  recommendation,  I  deem  it  proper  to 
authorize  Mr.  John  Frazee  to  be  continued  in  the  situation  of  super- 
intendent and  architect  of  the  building  from  the  date  of  the  passage- 
of  the  general  appropriation  bill  until  the  custom-house  and  the  fur- 
nishing of  the  respective  rooms  shall  have  been  completed  ;  and  it  is 
desirable  that  Mr.  Frazee's  plans  for  the  interior  arrangement  of  the 
building  should  be  carried  into  effect,  so  far  as  regards  the  arrange- 
ment of  the  fly-doors,  furniture,  and  painting  of  the  iron  work/' 

7.  As  to  the  seventh  averment : 

Mr.  Hoyt  in  his  deposition  states  as  follows  : 

**  When  I  went  into  office  Mr.  Frazee  was  occupied  as  architect  and 
superintendent  of  the  custom-house,  and  he  had  been  so  for  a  long 
time  previous  thereto.  He  continued  to  act  in  that  capacity  until  the 
building  was  completed,  with  the  reservation  hereafter  to  be  mentioned, 
that  is  to  say :  some  time  in  the  beginning  of  December^  1840,  Mr. 
Walter  Bowne,  the  chief  commissioner,  without  consulting  or  advising 
with  the  deponent,  took  upon  himself  the  responsibility  of  dismissing 
Mr.  Frazee  from  the  station  referred  to,  Mr.  Bowne  assuming  that  the 
custom-house  was  finished. .  Deponent  was  informed  of  that  proceed- 
ing by  Mr.  Frazee,  when  deponent  advised  Mr.  Frazee  to  remain  in 
the  building  as  usual  until  deponent  could  make  a  report  to  Mr.  Wood- 
bury, then  Secretary  of  the  Treasury,  and  obtain  his  directions  thereon. 
Mr.  Bowne  and  deponent  were  so  iar  apart  in  their  views  upon  the 
question  that  the  Secretary  referred  the  matter,  as  the  deponent  is 
informed,  to  the  naval  officer  and  surveyor  of  the  port,  to  report  upon 
the  difference  of  opinion  that  existed  between  Mr.  Bowne  and  deponent. 
Those  officers  made  their  report  to  the  Secretary,  confirming  the  views 
of  the  deponent,  as  deponent  thinks.  Whereupon  the  Secretary  of 
the  Treasury  direpted  that  Mr.  Frazee  be  continued  as  architect  and 
superintendent ;  and  he  did  so  continue  until  it  was  conceded  that  the 
custom-house  was  completed  by  the  Treasury  Department.  Deponent, 
on  one  occasion,  and  deponent  thinks  in  March,  1844,  when  the  sub- 
ject was  more  fresh  in  the  mind  of  deponent  than  it  could  be  at  present, 
wrote  a  letter  to  Mr.  Frazee  on  the  subject,  the  draught  of  which  letter 
was  destroyed  by  fire  at  the  office  of  deponent  some  three  or  four  years- 
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since ;  but  if  the  petitioner  slioald  have  the  original  letter,  as  en- 

frossed,  deponent  would  prefer  that  it  should  be  attached  to  this 
eposition." 

There  is  on  file  in  this  case  a  paper  purporting  to  be  a  letter  from 
Mr.  Hoyt  to  Mr.  John  Frazee,  dated  Marcm  6,  A.  D.  1840 ;  but  it  is 
not  annexed  to  Mr.  Hoyt's  deposition,  nor  is  it  otherwise  authenti- 
cated. In  that  paper  is  the  following  statement:  '^  I  wrote  to  the 
Secretary  under  the  idea  that  he  would  interfere  in  a  matter  about 
which  there  was  a  difference  of  opinion  between  Mr.  Bowne  and  myself, 
and  therefore  I  recommended  that  you  should  remain  at  the  building 
and  see  that  nothing  was  don§  inconsistent  with  the  general  plan 
which  had  been  adopted  for  its  construction  until  the  Secretary  should 
decide  upon  the  points  upon  which  Mr.  Bowne  and  myself  differed  ; 
and  you  adopted  my  advice,  and  did  remain  until  the  Secretary  did 
order  you  to  be  continued,  which  I  considered  at  the  time  as  a  decision 
on  his  ^t  that  you  had  not  been  dismissed  according  to  the  appro- 
priate iorms/' 

8.  As  to  the  eighth  averment : 

Stephen  C.  Duryea  testifies  that  he  knows  of  the  decedent's  being 
employed  as  architect  and  superintendent  of  the  New  York  custom- 
house in  1840,  and  some  time  earlier,  and  until  the  spring  of  1842 — 
the  early  part  of  the  spring. 

B.  E.  Lannitz  testifies  as  follows :  '^  I  knew  Mr.  Frazee  was  engaged 
as  architect  and  superintendent  of  the  custom-house  while  it  was  being 
constructed.  He  commenced  under  his  first  appointment  in  the  year 
1836.  I  know  the  date  from  having  been  at  tnat  time,  and  for  a  few 
months  after,  his  partner.  He  continued  in  the  work  until  December, 
1840,  when  he  was  discharged  by  Mr.  Bowne.  After  that,  about  the 
3d  of  March,  1841,  he  was  reappointed  by  the  Secretary  of  the 
Treasury,  and  continued  to  act  as  superintendent  until  the  building 
was  finished  and  taken  possession  of  by  the  government,  which  was  in 
the  summer  of  1842.     He  also  designed  all  the  fixtures,  railings,"  &c. 

In  a  statement  made  by  Mr.  Edward  Curtis,  dated  March  7,  A.  D. 
1844,  which  the  solicitor  has  admitted  in  evidence,  Mr.  Curtis  states 
as  follows :  '^  I  have  read  Mr.  Frazee's  memorial.  To  the  best  of  my 
recollection  he  has  truly  stated  the  conversation  which  passed  between 
him  and  myself  when  I  entered  upon  the  duties  of  the  office  of  collector 
in  March,  1841.'' 

That  part  of  the  decedent's  memorial  to  which  Mr.  Curtis  refers  in 
his  statement  is  as  follows  : 

'^  On  the  23d  March,  1841,  Mr.  Curtis  succeeded  to  the  coUectorship 
of  the  port  of  New  York,  and  soon  after  requested  an  interview  with 
your  memorialist ;  it  took  place,  and  then  and  subsequently  the  col- 
lector expressed  a  strong  desire  to  hasten  the  completion  of  the  build- 
ing and  fit  it  for  occupancy  with  the  least  delay.  The  buildings  then 
occupied  by  the  custom-house  were  not  only  inconvenient  but  insecure, 
and  the  public  records  were  not  safe  there.  Your  memorialist  was 
asked  when  the  new  building  could  be  completed  and  furnished,  and  if 
it  could  not  be  rendered  habitable  by  August  then  next,  and  also  if  he 
could  not  consent  to  lessen  his  compensation  for  the  few  intervening 
months.    In  reply,  a  strong  doubt  was  expressed  of  the  possibility  of 
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finishing  and  furnishing  the  bnilding  by  Angust ;  and  as  to  compen- 
tsation,  your  memorialist,  among  other  things,  alluded  to  the  Buspen- 
sion  of  his  pay  in  conse(][uence  of  the  course  pursued  by  Mr,  Bowne, 
-and  said  and  consented,  in  case  he  received  his  back  pay,  to  render  his 
services  gratuitously  until  the  completion  as  fioced  by  the  collector. 
This,  in  truth,  was  the  spirit^  if  not  the  letter,  of  his  consent  to  serve 
gratuitously.  But  the  contingency  upon  which  this  consent  rested 
never  happened  ;  the  building  was  not  finished  in  August,  1841 ;  nor 
has  your  memorialist  to  this  hour  received  his  back  pay.  Besides, 
your  memorialist  has  reason  to  believe  that  the  collector  soon  after 
communicated  to  the  Treasury  Department  this  consent  to  serve  gratui- 
tously, and  that  no  instructions  on  the  subject  have  ever  been  given, 
nor  has  the  receipt  of  it  ever  been  acknowledged  by  the  Secretory  of 
the  Treasury.'' 

Mr.  Curtis,  in  his  statement  already  noticed,  also  said : 

^^  I  was  not  a  commissioner  for  the  superintendence  of  the  construc- 
tion of  the  new  custom-house,  and  neither  had  nor  professed  to  have 
any  power  or  responsibility  in  respect  to  its  construction,  nor  in  regard 
to  the  terms  or  compensation  of  Mr.  Frazee  as  its  architect.  His  com- 
mission was  from  the  Department  of  the  Treasury,  and  I  mentioned 
in  one  of  my  letters  to  Dr.  Ewing  what  had  been  said  by  Mr.  Frazee, 
but  I  received  no  authority  to  make  any  new  arrangements  touching 
his  terms  or  his  compensation,  and  no  notice  was  taken  by  the  depart- 
ment of  what  I  communicated." 

Mr.  Edward  Ourtis,  in  a  letter  to  the  Secretary  of  the  Treasury, 
dated  March  25,  A.  D.,  1841,  said : 

'^  Mr.  Bowne,  I  am  told,  claims  heavy  compensation  from  the  United 
States  for  his  services,  and,  to  save  further  expense,  he  ought  to  be 
dismissed  and  required  to  render  his  account. 

"  Charles  A.  Davis,  esq.,  of  the  firm  of  Davis,  Brooks  &  Co.,  mer- 
chants of  high  standing,  has  consented,  at  my  request,  to  act  as  com- 
missioner in  the  place  of  Mr.  Bowne  toUhovt  compensation, 

^^  Mr.  Frazee,  the  architect,  has  agreed  with  me,  in  case  Mr.  Bowne 
be  removed,  to  serve  for  nothing  from  and  after  the  first  day  of  Hay 
next.     I  enclose  his  note  to  me  making  that  offer." 

The  decedent,  John  Frazee,  in  a  letter  to  Mr.  Edward  Curtis  dated 
March  23,  A.  D.  1841,  said : 

"  To  convince  you  that  I  am  desirous  to  give  my  support  to  a  judi- 
cious economy  with  the  public  treasure,  I  will,  from  and  after  the  first 
day  of  May  next,  render  my  services  upon  the  building  as  superintend- 
ent and  architect  until  every  part  of  the  work  shall  be  completed 
without  charge  or  compensation." 

The  Secretary  of  the  Treasury,  in  a  letter  to  Walter  Bowne,  dated 
April  12,  A.  D.  1841,  said: 

"The  department  having  appointed  George  F.  Tallman,  esq.,  of 
Uew  York,  commissioner  and  disbursing  agent  for  the  new  custom- 
house, you  are  consequently  relieved  from  the  future  discharge  of 
those  duties." 

The  deputy  naval  officer  and  the  surveyor,  in  their  report  dated 
February  26,  A.  D.  1841,  said: 

"  The  pay  list  of  the  workmen,  as  we  have  seen,  shows  that  at  the 
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time  Mr.  Frazee  was  diBmissed,  December  5, 1840,  there  were  upwards 
of  thirij  workmen  engaged  npon  the  bnilding,  and  that  nearly  the 
same  number  were  continued  upon  the  work  for  several  weeks  after- 
wards ;  andy  as  has  already  been  stated,  a  number  of  workmen  are  still 
employed  upon  the  building.  Thus  it  appears  that  during  a  period 
of  nearly  two  months  this  important  edifice  has  been  progressing  to- 
wards completion  without  the  superintendenoe  of  any  person  properly 
qualified  to  direct  the  workmen  in  the  various  and  difficult  branches 
in  which  they  were  engaged.  In  view  of  these  facts  and  considerations, 
we  feel  constrained  to  regard  the  resolution  of  Mr.  Bowne  dismissing 
the  architect  and  superintendent  without  cause  or  provocation  as  an 
act  of  gross  injustice  to  one  of  the  first  artists  of  the  age,  as  well  as 
detrimental  to  the  public  interests.  And  as  there  appears  to  be  much 
work  still  to  be  done  upon  the  building  which  requires  the  professional 
skill  and  superintending  services  of  Mr.  Frazee.  we  would  recom- 
mend that  he  be  immediately  reinstated.  We  would  also  most 
respectfully  beg  leave  to  state  it  here,  as  our  deliberate  opinion,  that 
justice  cannot  be  done  Mr.  Frazee  without  allowing  him  his  usual 
compensation  during  the  whole  interval  of  time  since  his  dismissal  on 
the  6  th  of  December,  1840,  he  having  been  improperly  dismissed  with- 
out cause,  and  thereby  unexpectedly  thrown  out  of  employment^ 
greatly  prejudicial  to  his  interests." 

9.  As  to  the  ninth  averment : 

Stephen  0.  Duryea  testifies  that  he  recollects  of  the  decedent's 
going  twice  to  Washington  on  business  of  the  custom-house.  He  can 
not  specify  how  many  times  more. 

B.  E.  Lannitz  testifies  that  he  knows  that  the  decedent  had  to  go 
on  the  business  of  the  custom-house  to  Washington  several  times. 
He  cannot  tell  by  what  authority,  nor  how  long  he  remained  there. 

Mr.  Hoyt  testifies  that  the  decedent  made  several  journeys  to 
Washington  on  the  business  of  the  commission  during  the  progress 
of  the  work ;  that  the  expense  at  that  day  was  about  thirty  dollars. 

In  the  paper  purporting  to  be  a  letter  from  Mr.  Hoyt  to  the  dece- 
dent, already  noticed,  there  is  the  following  statement : 

*^In  regard  to  your  visits  to  Washington  on  business  relating  to  the 
new  custom-house,  to  explain  in  reference  to  appropriations  asked  for, 
I  know  that  you  did  so  visit  Washington,  and  1  am  under  the  impres- 
sion it  was  at  the  suggestion  of  the  Secretary,  but  certainly  at  the  re- 
quest of  the  commissioners  of  the  custom-house,  and  I  have  no  doubt 
your  expenses  were  paid  and  charged  to  construction,  as  I  think  it  was 
a  fair  charge.  The  appropriations  were  large  and  more  than  was  origi- 
nally contemplated,  and  it  was  very  proper  to  ask  for  and  equally  proper 
to  explain  the  causes  for  the  excess,  wnich  it  was  next  to  impossible 
to  explain  by  letter.*' 

Mr.  Curtis,  in  his  statement,  says:  ^^In  the  spring  of  1842,  Mr. 
Frazee  frequently  spoke  to  me  of  the  trouble  that  existed  from  the 
want  of  means  to  pay  the  workmen  employed  on  the  building,  and 
others  who  had  claims  for  materials  furnished.  There  was  no  acting 
commissioner.  On  several  former  occasions,  in  previous  years,  the 
work  on  the  building  had  been  ahead  of  the  appropriations,  and  the 
commissioners  had  sent  Mr.  F.  to  Washington  to  make  the  necessary 
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explanations  and  aid  in  obtaining  the  reqnieite  appropriations.  I 
advised  him  to  go  to  Washington,  as  he  had  been  on  former  occasions, 
and  explain  to  the  department  and  Ceneress  the  state  of  the  accounts, 
show  what  and  how  much  was  dne,  and,  by  application  to  the  Treasury 
Department  and  to  Congress,  to  do  what  he  could  to  obtain  the  means 
to  pay  off  the  arrears  to  laborers  and  others  having  just  claims.  In 
accordance  with  this  advice,  Mr.  Frazee  went  to  Washington  in  Hay 
or  June,  1842." 

The  facts  of  this  case  seem  to  us  to  be  as  follows : 

John  Frazee  was  employed  by  proper  authority  as  the  architect  and 
superintendent  of  the  custom-house  in  New  York,  at  a  compensation 
of  nine  doUars  a  day.  On  the  5th  day  of  December,  A.  D.  1840,  he 
was  dismissed  from  that  employment,  and  on  the  3d  day  of  March, 
A.  D.  1841,  he  was  reinstated  in  it.  He  continued  to  perform  the 
duties  of  architect  and  superintendent  from  the  day  last  mentioned 
till  the  completion  of  the  custom-house,  some  time  in  the  spring  or 
summer  of  the  year  1842.  The  precise  time  when  the  custom-house 
was  finished  being  uncertain,  Mr.  Duryea  stating  it  to  be  early  in  the 
spring  and  Mr.  Lannitz  in  the  summer  of  the  year  1842,  we  have 
adopted  the  day  stated  by  the  decedent  on  oath,  first,  because  it  is  so 
stated,  and  second,  because  it  is  about  intermediate  between  the  period 
stated  by  Mr.  Duryea  and  that  stated  by  Mr.  Lannitz. 

The  petitioner  claims  that  the  decedent  was  entitled  to  compensation 
from  the .6th  day  of  December,  A.  D.  1840,  till  the  3d  day  of  March, 
A.  D.  1841,  as  well  as  afterwards ;  but  our  opinion  is  that  he  did  not, 
during  that  interval,  perform  the  duties  of  architect  and  superintend- 
ent. This  is  obvious  from  the  report  of  the  deputy  naval  officer  and 
surveyor. 

On  the  other  hand,  it  is  objected  that  after  the  1st  day  of  May,  A.  D. 
1841,  the  decedent  served  gratuitously.  It  is  plain  that  he  made  an 
offer  to  do  so,  but  it  seems  to  us  to  be  equally  plain  that  his  offer  was 
never  accepted.  Moreover,  the  just  inference  from  the  evidence  is, 
that  if  it  had  been  accepted,  then,  upon  an  arrangement  for  that  pur- 
pose being  formally  made,  two  conditions  would  have  been  annexed : 
first,  that  his  pay  from  December  5,  A.  D.  1840,  till  March  3,  A.  D. 
1841,  should  have  been  made  good  to  him;  and  second,  that  the  work 
should  be  completed  on  or  before  the  1st  day  of  August,  A.  D.  1841. 
Our  opinion  is  that  there  never  was  any  definite  and  binding  arrange- 
ment for  him  to  serve  gratuitously.  The  Secretary  of  the  Treasury 
took  no  notice  of  the  offer  made  by  him  for  this  purpose.  In  this  re- 
spect he  acted  wisely.  If  the  United  States  needed  the  services  of  the 
decedent,  justice,  as  well  as  public  policy,  required  that  they  should 
make  him  a  fair  and  reasonable  compensation  therefor.  If  they  did 
not  need  his  services,  then  he  ought  not  to  have  been  employed. 

Our  opinion  is  that  the  decedent  was  entitled  to  compensation,  at 
the  rate  of  $9  a  day,  from  the  3d  day  of  March,  A.  D.  1841,  till  the 
21st  day  of  May,  A.  D.  1842,  subject  to  a  deduction  of  $522,  the 
amount  found  due  by  the  select  committee,  under  the  act  of  Congress 
approved  May  18,  A.  D.  1842,  (5  Stat,  at  L.,  p.  485,  ch.  29,  No.  179,) 
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end  of  $39  for  articles,  made  for  the  decedent  at  the  cufltom-honBe, 
to  wit: 

For  three  hundred  and  etghty-one  daySj  at  $9  a  day $3,429  00 

jSubject  to  a  deduction  of  the  aggregate  of  the  two  sams  jast 

mentioned 561  00 


Leaving  a  balance  of. 2,868  00 


Oar  opinion  further  is,  that  the  decedent  was  not  entitled  to  com- 
pensation for  his  journeys  and  attendance  at  Washington  in  the  year 
1842. 

We  shall  report  to  Congress  a  bill  in  favor  of  the  petitioner  for  the 
sum  of  two  thousand  eight  hundred  and  sixty-eight  dollars. 


36th  Congress,  >  HOUSE  OF  REPRESENTATIVES.  {  Rbp.  0    C, 
Ut  Session.      S  (    No.   217. 


rufds  l.  baker. 


Pbbruakt    11,    I860. — Reported    from    the  Court    of   Claims;  committed  to  a    Com- 
mittee of  the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  ike  konoraUe  the  Senate  and  House  of  Bepreseniatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

RUFUS  L.  BAKER  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  commissions  and  documents  admitted  as  evidence  in 
the  cause,  transmitted  to  the  Senate. 

3.  Other  documents  withdrawn  from  the  files  of  the  Senate  and 
filed  by  claimant  in  cause,  transmitted  to  the  Senate. 

4.  Deputy  solicitor's  brief. 

6.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r^    o  1     B^^^  o^  s&id  court,  at  Washington,  this  6th  day  of  December,* 

LL.    8.J  ^       JJ       jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims, 


UNPTED  STATES  COURT  OF  CLAIMS* 

BuTUS  L.  Baerr  m.  Thb  United  States. 

To  the  honorable  the  judges  of  the  Court  of  Claims : 

The  petition  of  Ruftis  L.  Baker,  of  Windham,  in  the  State  ot  Con^ 
necticut,  respectfully  showeth :  That  your  petitioner,  in  the  year 
1827,  received  a  brevet  of  major  of  ordnance  in  the  army  of  the 
United  States,  to  rank  from  the  24th  May,  1827.  That  said  brevet 
was  conferred  on  your  petitioner  under  and  by  virtue  of  the  authority 
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conferred  by  the  4th  section  of  an  act  of  Congress  approved  on  the  6th 
day  of  July,  1812,  entitled  ^^An  act  making  further  provision  for  the 
army  of  the  United  States,  and  for  other  purposes,"  (2  Stat,  at  Large, 
785,)  by  which  section  it  is  enacted :  *'  That  the  President  is  hereby 
authorized  to  confer  brevet  rank  on  such  officers  of  the  army  as  shall 
distinguish  themselves  by  gallant  actions  or  meritorious  conduct,  or 
who  shall  have  served  ten  years  in  any  one  grade :  Provided^  That 
nothing  herein  contained  shall  be  so  construed  as  to  entitle  officers  so 
brevetted  to  any  additional  pay  or  emolument^  except  when  com- 
manding separate  posts,  districts,  or  detachments,  when  they  shall  be 
entitled  to  and  receive  the  same  pay  and  emoluments  to  which  officers 
of  the  same  are  now  or  may  hereafter  be  allowed  by  law." 

The  act  of  Congress  of  the  16th  April,  1818,  entitled  '^  An  act  reg- 
ulating the  pay  and  emoluments  of  brevet  officers,"  (3  Stat.,  427,) 
enacts :  ''  That  the  officers  of  the  army  who  have  brevet  commissions 
shall  be  entitled  to  and  receive  the  pay  and  emoluments  of  their 
brevet  rank  when  on  duty  and  having  a  command  according  to  their 
brevet  rankj  and  at  no  other  time." 

Your  petitioner  further  shows  that  he  held  the  said  rank  of  brevet 
major  of  ordnance  from  the  said  24th  May,  1827,  to  the  6th  July, 
1838,  when  he  was  promoted  to  a  majority ;  that  during  all  said 
time  subsequent  to  the  1st  May,  1828,  he  was  in  command  of  the 
arsenal  at  Allegheny  county,  in  the  State  of  Pennsylvania,  which 
was  an  arsenal  of  construction,  and  one  of  the  principal  arsenals  of 
construction  in  the  United  States ;  that  during  said  period,  the 
average  number  of  men  under  his  command  was  equal  to  that  of  a 
major  in  the  line ;  that  during  said  period  the  public  property  in 
his  hands  amounted  to  a  million  and  a  half  of  dollars,  and  the  dis- 
bursements in  a  single  year,  during  said  period,  exceeded  1 100,000  ; 
and  from  the  importance  of  the  works,  the  number  of  men  employed, 
the  responsibilities  of  the  station,  and  the  experience  required  for  the 
discharge  of  the  duties  of  the  post,  the  command  was  one  in  all 
respects  equal  to  the  rank  of  major. 

Your  petitioner  would  further  show  that  in  the  discharge  of  the 
duties  of  his  office,  he  was  compelled,  during  a  portion  of  said  period, 
to  use  his  own  horses^  and  that  he  employed  and  paid  from  his 
private  funds  the  number  of  servants  allowed  to  a  major. 

During  said  period  he  claimed  the  said  compensation,  but  the  same 
was  refused,  until  allowance  was  made  for  a  portion  of  said  period  by 
Mr.  Poinsett,  Secretary  of  War,  from  the  1st  November,  1834,  to  the 
6th  July,  18ri8,  the  grounds  of  which  allowance  are  shown  by  the 
following  communication  from  Mr.  Poinsett : 

^^  War  Dbpartmsnt,  Jan/uary  22,  1838. 

^^  The  principle  upon  which  the  claim  of  Brevet  Major  Baker,  of 
the  ordnance  corps,  for  an  allowance  of  the  pay  and  emoluments  of 
his  brevet  rank,  was  sanctioned  by  this  department,  is  founded  upon 
the  act  of  Congress  of  April  16,  1818,  which  enacts  that  the  officers 
of  the  army  who  have  brevet  commissions  shall  be  entitled  to  and  re- 
ceive the  pay  and  emoluments  of  their  brevet  rank  when  on  duty  and 
having  a  command  according  to  their  brevet  rank,  and  at  no  other 
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time.  It  appears  that  the  command  held  by  Major  Baker  from  the  year 
1828  to  the  present  time  is  one  of  the  first  importance  in  his  corps, 
and  fully  equal,  in  its  numerical  force  and  responsibilities,  to  the 
command  of  a  major  of  ordnance  ;  and,  accordingly,  this  department 
sanctioned  his  application  for  the  pay  and  allowances  of  his  brevet 
rank  from  the  1st  day  of  August^  1837,  but  deemed  it  proper  that  a 
retrospective  allowance,  involving  an  amount  not  included  in  previous 
estimates  and  appropriation^  should  receive  a  legal  sanction. 

''  J.  R.  POINSETT.'' 

And  the  nature  of  the  service  of  your  petitioner  is  shown  by  the 
following  communication  from  Colonel  Bomford,  the  chief  of  the 
Ordnance  department  : 

"  Ordnance  Octicb, 
'*  Washington  J  February  1,  1838. 

'^  Seel  :  It  appears  from  the  records  of  the  office  that  the  number  of 
officers  and  men  composing  your  command  at  the  Allegheny  arsenal, 
during  the  several  years  herein  stated^  was  as  follows : 

"  In  the  year  1828,  62  ;  in  the  year  1829,  83  ;  in  the  year  1830,  61  ; 
in  the  year  1831,  47 ;  in  the  year  1832,  60 ;  in  the  year  1833,  66 ; 
in  the  year  1834,  55  ;  in  the  year  1835,  61 ;  in  the  year  1836,  117 ; 
in  the  year  1837,  145  ;  and  that  a  number,  estimated  at  the  lowest 
at  thirty  men,  and  not  included  in  the  foregoing  reports  to  this  office, 
were  likewise  attached  to  your  command  during  the  years  1830,  1831, 
1832,  1833,  1834,  and  1835,  thus  augmenting  your  command  during 
the  whole  time  to  a  force  exceeding  the  command  of  a  captain.  The 
foregoing  numbers  vary  in  some  respects  from  those  stated  in  my 
letter  to  ihe  Secretary  of  War  of  January  2  last,  owing  to  the  omis- 
sion in  that  letter  of  the  officers  of  your  command. 

"  Very  respectfully,  sir,  your  obedient  servant, 

*'a.  BOMFOBD, 

^^Oolond  of  Ordnance. 

*'  Major  B.  L.  Bakbr." 

"  Ordnancb  Officb, 
**  Washington  J  January  2,  1838. 

**  Sir  :  A  letter  has  been  received  from  Major  Baker,  in  which  he 
requested  this  department  to  state  the  nature  of  his  duties  and  command 
between  April,  1828,  and  the  Ist  August,  1837.  Agreeably  to  his 
request,  I  have  the  honor  to  state  that  his  duties  have  been  very  ardu- 
ous and  generally  the  same  during  the  period  alluded  to  ;  that  the 
number  of  men  of  his  command  varied  at  different  periods  as  the  exi- 
gencies of  the  service  required ;  for  instance,  in  1828  he  commanded 
an  average  number  of  57  men  ;  in  1829,  an  average  number  of  78  ;  in 
1837,  an  average  number  of  141.  During  the  present  year,  the  aye- 
rage  may  be  near  those  in  the  preceding  year  ;  but  the  responsibility 
attached  to  his  command,  which  is  great,  may  be  said  to  have  been 
nearly  the  same  from  1828  to  1837. 

^'  I  have  the  honor  to  be  your  obedient  servant, 

"  G.  BOMFOBD,  Colond  of  Ordnance. 

"  Hon.  J.  R.  PomsBTi,  Secretary  of  War.'' 
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Your  petitioner,  therefore,  claims  that  the  opinion  of  the  officer  in 
command  of  his  corps,  and  the  decision  of  the  Secretary  of  War,  as 
well  as  the  nature  and  character  of  the  services  themselves,  present 
the  strongest  and  most  conclusive  evidence  of  the  nature  of  his  com- 
mand ;  and  that  he  is  entitled  by  law  to  the  pay  and  emoluments  of 
a  major  of  ordnance  from  the  1st  May,  1828,  to  the  Slst  October, 
1834,  payment  from  the  latter  date  to  July  7,  1838,  the  date  of  hie 
promotion,  having  been  made  by  order  of  the  Secretary  pf  War. 

The  following  has  been  the  action  of  Congress  on  this  claim : 

During  the  second  session  of  the  25th  and  26th  Congresses  the  peti- 
tion was  presented  to  the  Senate  and  referred  to  the  Committee  on 
Military  Affairs,  who  were  discharged.  During  the  2d  session  of  the 
30th  Congress  the  Committee  on  Military  Affairs  reported  a  joint 
resolution,  which  passed  the  Senate,  and  in  the  House  of  Representa- 
tives was  reported  upon  favorably  by  the  Committee  on  Military  Affairs, 
referred  to  the  Committee  of  the  Whole  House,  but  was  not  reached 
in  the  order  of  business. 

R.  L.  BAKER,     [l.  s.] 
Late  Lieutenant  Colond  of  Ordnance, 

Witness :  Chas.  Fitch. 

Windham,  Windham  County,  State  op  Connecticut, 

February  19,  A.  D.  1856. 

Personally  appeared  before  me  Rufus  L.  Baker,  signer  of  the  fore- 
going petition,  and  made  oath  that  he  believes  all  the  facts  set  forth 
in  said  petition  to  be  true. 
Before  me. 

CHAS.  FITCH, 

Justice  of  the  Peace. 


IN  THE  COURT  OF  CLAIMS.— No  507. 

Rupus  L.  Baker  vs.  The  United  States. 
Brief  of  the  Defputy  Solicitor  for  the  United  States. 

This  is  a  claim  for  brevet  pay. 

The  petitioner  held,  during  the  whole  or  the  greater  part  of  the  pe- 
riod embraced  by  this  claim,  two  commissions,  by  one  of  which  the  Presi- 
dent did  appoint  him  captain  of  ordnance  in  the  service  of  the  United 
States y  and  by  the  other  did  confer  on  him  the  rank  of  major  by  brevet 
in  the  army  of  the  Unit  d  States. — (See  copies  of  his  commissions.) 

The  act  ^^  regulating  the  pay  and  emoluments  of  brevet  officers," 
approved  April  16,  1818,  enacts  ''that  officers  of  the  army  who  have 
brevet  commissions  shall  be  entitled  to  and  receive  the  pay  and  emolu- 
ment of  their  brevet  rank  when  on  duty  and  having  a  command  ac- 
cording to  their  brevet  rank^  and  at  no  other  time." 
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The  petitioner  alleges  that  he  was  on  duty  and  had  a  command  ac- 
cording to  his  brevet  rank  from  the  1st  of  May,  1828,  to  the  31st  of 
October,  1834  ;  that  during  this  period  he  (Baker)  was  not  permitted 
to  receive  the  pay  of  his  brevet  rank. 

The  command  held  by  the  petitioner  during  the  period  in  question 
was  that  of  Allegheny  arsenal^  a  military  establishment  belonging  to 
the  Ordnance  department,  and  at  which  there  were  employed  during 
the  period  charged  for  a  number  of  men,  varying  from  62  to  83,  some 
of  whom  may  have  been  enlisted  men,  and  others  were  ordinary  hired 
men,  employed  by  the  day  or  month  under  contract. — (Report  of  Ord- 
nance department,  December  12,  1857.) 

For  the  United  States  it  is  contended  that  in  order  to  entitle  the 
petitioner  to  recover  he  must  have  fulfilled  two  conditions  under  the 
act  of  1818 : 

Ist.  He  must  have  been  on  duty  according  to  his  brevet  rank;  and, 

2d.  He  must  have  had  a  command  according  to  his  brevet  rank. 

And  it  is  also  contended  that  he  fulfilled  neither  of  these  conditions . 

0/  ravk  as  distinguished  from  office. 

In  the  military  establishment  officers  generally,  but  not  always,  have 
rank. 

Military  storekeepers  (keepers  of  military  stores)  are  commissioned 
officers,  and  form  part  of  the  military  establishment,  (act  March  2, 
1821,  chap.  13,  sec.  9,  3  Stat.,  615,)  and  are  amenable  to  the  rules 
and  articles  of  war,  (art  36,)  yet  have  no  rank.  Paymasters  in  the 
army  were  without  rank  until  it  was  conferred  upon  them  by  the  act 
of  March  3,  1847,  chap.  61,  sec.  13,  (9  Stat.,  184;)  and  medical  offi- 
cers first  received  rank  by  the  act  of  February  1,  1847,  chap.  8,  sec. 
8,  (9  Stat.,  123.) 

Eank  is  generally  annexed  to  the  office.  The  adjutant  general, 
commissary  general,  paymaster  general,  and  surveyor  general  have 
the  rank  of  colonel ;  the  quartermaster  general  has  the  rank  of  briga- 
dier general.  But  rank  may  depend  upon  the  duties  performed,  as 
under  the  act  of  March  3, 1813,  chap.  52,  sees.  1  and  2,  (2  Stat  ,  819,) 
eight  quartermaster  generals  were  appointed,  of  whom  the  one  **  at- 
tached to  the  principal  army"  w§m  to  rank  as  a  brigadier  general,  the 
others  as  colonels. 

This  distinction  is  presented  by  the  two  commissions  in  this  case:  the 
one  appoints;  the  other  confers  rank. 

Of  brevet  rank  as  distinguished  from  other  rank. 

The  army  of  the  United  States  consists  of  a  fixed  number  of  officers 
and  men  constituting  an  organization,  which  will  be  found  detailed  in 
every  annual  army  register. 

The  number  of  these  officers  cannot  be  increased  without  law  ;  each 
holds  an  office,  and  his  commission  expresses  the  office  which  he  holds. 

To  each  of  these  offices  is  generally  attached  a  certain  rank,  some- 
times expressed  in  the  title  of  the  ofBce,  as  colonel  of  the  engineers ; 
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and  sometimes  8eparatel7  given  by  law,  as  adjutant  general  with 
the  rank  of  colonel. — (Act  of  March  2,  1821,  sec.  6,  3  Stat.,  615,) 

Besides  the  commissions  which  confer  offices,  with  the  rank  attached 
thereto,  the  President  can  confer  upon  such  officers  additional  com- 
missions which  confer  rank  only.  Such  additional  commissions  are 
styled  brevet  commissions.  Thus,  the  late  Adjutant  General  Jones 
held  the  office  of  adjutant  general  with  the  rank  of  colonel,  in  his  own 
department,  attached  thereto,  and  at  the  same  time  he  held  by  brevet 
the  rank  of  major  general  in  the  army. 

These  brevet  commissions  are  not  limited  in  number  by  law,  as  are 
those  commissions  which  confer  places  in  the  organization  of  the  arm;^; 
but  may  be  multiplied  to  any  extent  by  the  jomt  action  of  the  Presi- 
dent and  the  Senate  under  the  acts  of  July  6,  1812,  chap.  137,  sec.  4, 
(2  Stat.,  784,)  and  April  16,  1818,  chap  64,  sec.  2.,  (3  Stat.,  427.) 

A  brevet  commission  is  a  commission  '4n  the  army,"  not  in  any 
particular  regiment  or  corps  of  the  army.  All  brevet  commissions 
are  of  the  same  tenor.  A  captain  of  ordnance,  a  captain  of  engineers, 
a  captain  of  infantry,  and  a  captain  of  cavalry,  if  commissioned  majors 
by  brevet,  receive  the  same  commission — that  of  ^^major  by  brevet  in 
the  army  of  the  United  States."  Their  brevet  commissions  neither 
recognize,  nor  confirm,  nor  create  any  difference  between  them  on 
account  of  their  previous  rank.  By  brevet  they  are  all  majors  and 
majors  only. 

That  brevet  rank  is  army  rank,  as  distinguished  from  rank  in  regi- 
ments or  corps,  is  well  illustrated  by  a  comparison  of  art.  24,  sec.  13, 
and  art.  2,  sec.  14,  of  the  articles  of  war  adopted  by  the  continental 
Congress,  September  20,  1776. — (1  Journals,  489.)  The  first  cited 
article,  speaking  of  rank,  directs  that  officers  having  brevets  take 
place  on  courts-martial  composed  of  different  corps  according  to  their 
brevets.  The  last  cited  article,  speaking  of  courts-martial,  directs 
that  officers  of  different  corps  on  courts-martial  take  the  same  rank 
which  they  hold  in  the  army.  Both  provisions  apply  to  the  same 
state  of  facts,  and  are  necessarily  intended  to  be  the  same  in  sense  ; 
and  the  phrase  rank  in  the  army^  used  in  the  last,  includes  brevet  raikk 
as  used  in  the  first. 

Of  the  incidents  of  brevet  and  other  rank. 

1st.  As  to  dommand. — The  commission  by  which  an  officer  holds  a 
place  or  ^^  is  mustered"  in  his  own  corps  gives  him,  by  its  terms,  the 
right  to  command  in  that  corps  ;  out  of  the  corps  his  rights  are  de- 
fined by  statutes — that  is  to  say,  by  the  62d  article  of  war  as  enacted 
in  ^^  An  act  for  establishing  rules  and  articles  for  the  government  of 
the  armies  of  the  United  States,"  approved  April  10,  1806,  (2  Stat., 
359,)  which  is  in  the  following  words  : 

'^  Art.  62.  If  upon  marches,  guards,  or  in  quarters,  different  corps 
of  the  army  shall  happen  to  join  and  do  duty  together,  the  officer 
highest  in  rank  in  the  line  of  the  army,  marine  corps,  or  militia,  by 
commission,  there  on  duty  or  in  quarters,  shall  command  the  whole, 
and  give  orders  for  what  is  needful  to  the  service,  unless  otherwise 
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specially  directed  by  the  President  of  the  United  States,  according  to 
the  nature  of  the  case." 

A  brevet  commission  entitles  an  officer  to  precedence  and  command 
in  certain  cases  prescribed  by  one  of  the  articles  of  war,  which  is  in 
the  following  words : 

^'  Art.  61.  Officers  having  brevets  or  commissions  of  a  prior  date 
to  those  of  tbe  regiment  in  which  they  serve  may  take  place  in  courta- 
martial,  and  on  detachments,  where  composed  of  different  corps,  ac- 
cording to  the  ranks  given  them  in  their  brevets  or  dates  of  their  for- 
mer commissions ;  but  in  the  regiment,  troop,  or  company  to  which 
sach  officers  belong,  they  shall  do  duty  and  take  ranks,  both  in  courts- 
martial  and  on  detachments,  which  shall  be  composed  of  their  own 
corps,  according  to  the  commissions  by  which  they  are  mustered  in  the 
said  corps." 

In  art.  3,  p.  16,  of  the  edition  of  Army  Regulations,  revised  by 
General  Scott  and  published  by  the  War  Department  in  1825,  is  found 
the  following  construction  of  this  article  : 

'^  18.  The  terms  regiment  and  corps,  as  used  in  the  61st  article  of 
war,  will  be  considered  as  synonymous." — (Decision  of  the  President 
of  the  U.  S.,  announced  in  orders,  July  1,  1816.) 

A  brevet  commission  also  renders  an  officer  eligible,  by  the  assign- 
ment of  the  President,  to  exercise  command  over  permanently  consti- 
tuted bodies  of  troops,  to  the  same  extent  as  if  such  bodies  were  '^  de- 
tachments" within  the  above  cited  articles  of  war.  Thus,  General 
Jesup  being  quartermaster  general  with  the  rank  of  brigadier  gen- 
eral, and  not  as  such  invested  with  the  command  of  troops^  yet  having 
a  brevet  commission  as  major  general,  commanded  as  major  general, 
by  assignment  of  the  President,  a  separate  army  in  Florida. 

2d.  As  to  pay, — A  brevet  commission  does  not  of  itself  entitle  an 
officer  holding  it  to  pay.  It  might  and  probably  would  be  otherwise 
if  the  brevet  commission  conferred  an  office  instead  of  rank  merely. 

The  absence  of  pay  was  formerly  so  prominent  a  characteristic  of 
brevet  rank  that  in  James'  Military  Dictionary,  the  best  extant,  it 
is  made  the  distinguishing  ground  of  his  definition,  as  follows  : 

<^  Brevet  rank  is  a  rank  in  the  army  higher  than  that  for  which  pay 
is  received.  It  gives  precedence  (where  corps  are  brigaded)  according 
to  the  date  of  the  brevet  commission. 

^'  The  brevet  J  a  term  used  to  express  general  promotion,  by  which 
a  given  number  of  officers  are  raised,  from  the  rank  of  captain  up- 
wards, without  any  additional  pay,  until  they  reach  the  rank  of  major 
general,  when,  by  a  late  regulation,  they  become  entitled  to  a  quar- 
terly allowance."— (Edition  of  1816.^ 

I  find  no  act  earlier  than  that  of  July  6, 1812,  (2  Stat.,  T84,)  giving 
brevet  pay.  So  far  as  I  can  learn  from  the  journals  of  the  continental 
Congress,  by  the  aid  of  the  index,  brevet  pay  was  allowed  only  in  ex- 
oeptional  cases,  and  brevets  seem  to  have  been  conferred  simply  at 
honorable  marks  of  distinction,  as  appears  from  the  following  resolu- 
tions, which  are  all  that  are  pointed  out  in  the  index : 

Resolution  of  April  30, 1*778,  (2  Journal,  532,)  providing  that  bre- 
vets shall  give  no  rank  in  the  regiment,  troop,  or  company,  but  only 
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on  detachments  and  courts-martial ;  nor  sball  they  entitle  officers  to 
additional  pay. 

Resolution  of  January  13,  1779,  (3  Journal,  182,)  giving  brevet 
rank  to  French  volunteers  about  to  return  to  France. 

Eesolution  of  February  13,  1779,  (3  Journal,  200,)  to  the  same 
effect. 

.  Resolution  of  September  10,  1783,  (4  Journal,  260,)  informing  the 
paymaster  general  that  brevet  commissions  do  not  entitle  to  pay  or 
emoluments,  unless  the  same  be  expressed  in  the  resolution  granting 
siich  commissions. 

For  pay,  then,  brevet  officers  must  look  to  statutory  provisions  and 
army  regulations  in  accordance  therewith. 

Of  the  stattttes  granting  brevet  pay  and  regulations  auxiliary  thereto. 

The  provision,  act  of  July  6, 1812,  chapter  137,  sec.  4,  (2  Stat.,  784,) 
respecting  brevet  pay  is  as  follows  :  *'  Nothing  herein  contained  shall 
be  so  construed  as  to  entitle  officers  so  brevetted  to  any  additional  pay 
or  emoluments,  except  when  commanding  separate  posts,  districts,  or 
detachments,  when  they  shall  be  entitled  to  and  receive  the  same  pay 
and  emoluments  to  which  officers  of  the  same  grades  are  now  or  here- 
after may  be  allowed  by  law." 

The  provision  in  the  act  of  April  16, 1818,  chap.  64,  sec.  1,  (3  Stat. 
427,)  is  as  follows: 

'^  The  officers  of  the  atmy  who  have  brevet  commissions  shall  be 
entitled  to  and  receive  the  pay  and  emoluments  of  their  brevet  rank 
when  on  duty  and  having  a  command  according  to  their  brevet  rank, 
and  at  no  other  time." 

The  following  regulations  have  been  issued  from  time  to  time  by 
the  President  to  give  effect  to  the  act  of  1818,  and  are  all  that  are 
found  in  the  successive  editions  of  General  Regulations  for  the  Army. 

The  first  is  taken  from  the  edition  of  Army  Regulations  promulgated 
in  1820,  page  125,  but  was  made,  as  the  date  attached  to  it  shows, 
immediately  after  the  passage  of  the  act  in  1818. 

[May  8,  1818.  **  Brevet  officers  shall  receive  the  pay  and  emolu- 
ments of  their  brevet  commissions  when  they  exercise  command  equal 
to  their  brevet  rank ;  for  example,  a  brevet  captain  must  command  a 
company  ;  a  brevet  major  and  a  brevet  lieutenant  colonel,  a  battalion  ; 
.  a  brevet  colonel,  a  regiment ;  a  brevet  brigadier  general,  a  brigade ;  a 
brevet  major  general,  a  division."] 

In  the  regulations  of  1821  the  same  order,  in  the  same  words,  is 
found  in  par.  18  of  art  71. 

In  the  regulations  of  1825  (revised  by  Major  General  Scott)  the 
provision  on  this  subject  is  found  in  article  71^  as  follows  : 

'^  1124.  Brevet  officers  shall  receive  the  pay  and  emoluments  of 
their  brevet  commissions  when  they  exercise  command  equal  to  their 
brevet  rank ;  for  example,  a  brevet  captain  must  command  a  company ; 
a  brevet  major  and  a  orevet  lieutenant  colonel,  a  battalion  ;  a  brevet 
colonel,  a  regiment ;  a  brevet  brigadier  general,  a  brigade ;  a  brevet 
m^or  general,  a  division." 

In  the  edition  of  1834  the  regulation  is  as  follows : 
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*^  Officers  who  have  brevet  commissions  shall  be  entitled  to  receive 
their  brevet  pay  and  emoluments  when  on  duty  under  the  following 
circumstances:  a  brevet  captain  when  commanding  a  company;  a 
brevet  major  when  commanding  two  companies  or  when  acting  as 
major  of  the  regiment ;  a  brevet  lieutenant  colonel  when  commanding 
at  least  four  companies  or  when  acting  as  lieutenant  colonel  of  the 
regiment ;  a  brevet  colonel  when  commanding  nine  comi)anies  of 
artillery  or  ten  of  infantry  or  dragoons,  or  a  mixed  corps  of  ten  com- 
panies, or  when  commanding  a  regiment ;  a  brevet  brigadier  general 
when  commanding  a  brigade  of  not  less  than  two  regiments  or  twenty 
companies ;  a  brevet  major  general  when  commanding  a  division  of 
four  regiments  or  at  least  forty  companies ;  a  brevet  officer  when 
assigned  to  a  particular  duty  or  command  according  to  his  brevet  rank, 
although  such  command  be  not  in  the  line,  provided  his  brevet  allow- 
ances are  recognized  in  the  order  of  assignment." 

*'  To  entitle  officers  to  brevet  allowances  while  acting  as  field  offi- 
cers of  regiments  according  to  their  brevets,  they  must  be  recognized 
at  general  headquarters  as  being  on  such  duty,  and  the  fact  announced 
accordingly  in  general  orders." 

In  the  edition  of  1835  (p.  194)  the  regulation  is  identical  with  that 
just  cited. 

In  the  edition  of  1841  the  regulation  is  as  follows : 

**  1255.  Officers  who  have  brevet  commissions  shall  be  entitled  to 
receive  their  brevet  pay  and  emoluments,  when  on  duty  and  having  a 
oammand  according  to  their  brevet  rank,  as  follows  : 

"  1.  A  brevet  captain,  when  commanding  a  company. 

"2.  A  brevet  major,  when  commanding  two  companies  or  when  on 
duty  as  major  of  the  regiment. 

"  3.  A  brevet  lieutenant  colonel,  when  commanding  at  least  four 
companies  or  when  on  duty  as  lieutenant  colonel  of  the  regiment. 

"  4.  A  brevet  colonel,  when  commanding  a  regiment  or  at  least 
two  companies. 

**  5.  A  brevet  brigadier  general,  when  commanding  a  brigade  of 
not  less  than  two  regiments  or  twenty  companies. 

*'  6.  A  brevet  mcyor  general,  when  commanding  a  division  of  four 
regiments  or  at  least  forty  companies. 

"7.  A  brevet  officer  when  assigned  by  the  special  order  of  the  Sec- 
retary of  War  to  a  particular  duty  and  command  according  to  his 
brevet  rank,  although  such  command  be  not  in  the  line :  provided  his 
brevet  allowances  are  recognized  in  the  order  of  assignment. 

'^  1256.  To  entitle  officers  to  brevet  allowances  while  acting  as  field 
officers  of  regiments,  according  to  their  brevets,  they  must  be  recog- 
nized at  general  headquarters  as  being  on  such  duty,  and  the  fact 
announced  accordingly  m  general  orders." 

Id  the  last  edition  of  regulations,  issued  January  1,  1857,  the 
department  gives  a  construction  to  the  act  of  1818,  by  par.  1176  and 
1177,  in  the  following  words: 

"  1176.  Officers  are  on  duty  and  have  a  command  according  to  their 
brevet  rank  only  when  assigned  to  their  brevet  rank  by  the  President, 
with  the  appropriate  actual  command  composed  of  different  corps,  or 
when  serving  on  detachments  composed  of  different  corps  with  such 
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appropriate  command.  But  in  the  regiment,  troop,  or  company  to 
which  officers  belong,  they  do  duty  and  draw  pay  according  to  the 
commissions  by  which  they  are  mustered  in  their  own  corps. 

^'  11*77.  The  following  are  the  appropriate  commands  to  each  grade : 

'^  For  a  captain^  at  least  a  company. 

''  For  a  major,  at  least  2  companies. 

'^  For  a  lieutenant  colonel,  at  least  4  companies. 

^'  For  a  colonel,  at  least  1  regiment  or  10  companies. 

'*  For  a  brigadier  general,  at  least  2  regiments  or  20  companies. 

^'  For  a  major  general,  at  least  4  regiments  or  40  companies. 

'^  For  a  lieutenant  general,  at  least  8  regiments  or  80  companies.'' 

Of  the  construction  (^  the  act  of  1818. 

The  early  regulations  in  the  foregoing  series  are  often  referred  to  as 
giving  a  construction  to  the  act  of  1818,  and  giving  it  a  construction 
opposed  to  that  for  which  I  contend  in  this  case. 

The  regulations  in  question  may  indicate  the  views  of  the  then 
executive  as  to  the  construction  of  the  statute,  and  may  even  in  form 
seem  to  give  it  a  construction,  but  such  was  not  their  purpose. 

''The  purpose  of  these  regulations,"  [of  1818  and  1820,]  says  Mr. 
Attorney  General  Wirt,  (1  Opinions,  649,)  ''then  is  merely  tosapply 
what  positive  legislation  had  wholly  omitted^  not  to  contradict  it  in 
anything  which  it  had  enacted." 

The  statutes  had  already  designated  the  cases  in  which  brevet  offi- 
cers would  be  on  duty  according  to  their  brevet  rank,  but  no  statute 
had  determined  their  commands.  This  was  to  be  determined  by 
regulations. 

when  then  the  regulations  speak  only  of  certain  commands  neces- 
sary to  entitle  officers  to  brevet  pay,  we  are  not  to  understand  that  no 
other  condition  is  to  be  fulfilled. 

I  am  not  aware  that  the  point  which  1  shall  make  has  ever  been 
expressly  decided  by  the  department.  I  cannot  find  that  it  has  been. 
But  even  if  the  executive  department  had  so  decided,  and  if  the  de- 
cision had  been  acted  upon  ever  since  the  passage  of  the  act,  that  fact 
should  not  be  suffered  to  control  the  judgment  of  this  court.  Upon 
this  point  I  rely  upon  the  following  language  of  the  Supreme  Court 
in  The  United  States  vs.  Freeman,  (3  How.,  664,)  in  regard  to  claims 
for  brevet  pay  under  the  act  of  1818,  and  in  which  the  construction 
which  had  been  given  by  the  executive  departments  to  the  act  of  1818, 
from  its  passage  down  to  the  ye^r  1846,  was  reversed.  The  court 
said :  ''  Though  what  has  been  differently  done  is  binding  upon  the 
government  and  cannot  be  recalled  to  the  pecuniary  disadvantage  of 
any  officer  who  may  have  received  brevet  pay  and  emoluments  not  ac- 
cording to  the  act  of  1818,  no  erroneous  practice  under  it  of  however 
long  standing  can  justify  the  allowance  of  a  daim  ooatested  by  gonem* 
ment  in  a  suit  contrary  to  the  true  meaning  and  intent  of  that  act." 

And  the  rule  is  equally  applicable  to  the  other  side,  for  the  same 
oourt  said,  in  The  united  States  vs,  Dickson,  (16  Peters,  141 :) 

''  The  construction  given  to  the  laws  by  any  department  of  the 
executive  government  is  necessarily  ex  parte  without  the  benefit  of  an 


BUFUS  L.   BAKEB.  11 

opposing  goyernmeDt  in  a  suit  where  the  very  matter  is  in  controversy; 
and  when  the  construction  is  once  given,  there  is  no  opportunity  to 
question  or  revise  it  by  those  who  are  most  interested  in  it  as  officers 
deriving  their  salaiy  and  emoluments  therefrom,  for  they  cannot 
bring  the  case  to  the  test  of  a  judicial  decision.  It  is  only  when  they 
are  sued  by  the  government  for  some  supposed  default  or  balance  that 
they  can  assert  their  rights.  Their  acquiescence^  therefore,  is  almost 
from  a  moral  necessity  when  there  is  no  choice  but  obedience  as  a 
matter  of  policy  or  duty.  But  it  is  not  to  be  forgotten  that  ours  is  a 
government  of  laws  and  not  of  men  ;  and  that  the  judicial  department 
has  imposed  upon  it,  by  the  Constitution,  the  solemn  duty  tj  interpret 
the  laws  in  the  last  resort ;  and  however  disagreeable  that  duty  may 
be,  in  cases  where  its  own  judgment  shall  diner  from  that  of  other 
high  functionaries,  it  is  not  at  liberty  to  surrender  or  to  waive  it. 
The  present  question,  then,  must  be  decided  upon  the  same  principles 
by  wnich  we  ascertain  the  interpretation  of  all  other  laws :  by  the 
intention  of  the  legislature  as  it  is  to  be  deduced  from  the  language 
and  the  apparent  object  of  the  enactment/'  (pp.  161,  162.) 

The  act  of  1818  requires  thai  the  brevet  officer  be  on  duty  according  to 

his  brevet  rank. 

The  claimant  denies  that  this  condition  is  imposed  by  the  act,  and 
contends  that  the  act  requires  the  brevet  officer  to  be  '^on  duty" 
simply,  without  further  qualification.  He  reads  the  act  as  requiring 
that  the  brevet  officer  have  a  command  according  to  his  brevet  rank, 
and  also  that  he  be  on  duty. 

The  answer  to  this  is,  that  all  olGcers  who  have  a  command  are  on 
duty  ;  no  officer  commands  who  is  off  duty  ;  and  therefore  the  con- 
dition that  the  officer  have  a  command  includes  the  condition  that  he 
be  on  duty  ;  so  that  the  construction  contended  for  by  the  claimant 
makes  surplusage  of  the  words  ^^  on  duty,"  and  allows  but  one  condi- 
tion where  the  statute  purports  to  make  two.  This  is  contrary  to  the 
established  rules  of  construction,  and  cannot  be  allowed,  if  it  may  be 
avoided,  by  any  other  reasonable  construction. 

On  the  other  hand,  the  construction  I  contend  for  gives  a  special  * 
effect  to  the  words  in  question.  An  officer  may  be  on  duty  according 
to  his  brevet  rank  and  have  no  command  ;  this  is  the  case  when  he 
sits  on  courts-martial  with  officers  of  other  corps  ;  he  takes  place  ac- 
cording to  his  brevet  rank  under  the  61st  article  of  war,  but  has  .no 
command.  An  officer  may  have  a  command  according  to  his  brevet 
rank  and  not  be  on  duty  according  to  his  brevet  rank  ;  a  major  having 
the  brevet  rank  of  colonel  may,  in  the  absence  of  superior  officers, 
command  his  own  regiment ;  he  has  a  command  according  to  the  rank 
of  a  colonel,  but,  beine  in  his  own  corps  under  the  61st  article  of 
war,  must  do  duty  only  according  to  the  commission  by  which  he  is 
mustered  therein — that  of  major  ;  he  commands  the  regiment  because, 
as  major,  he  is  superior  in  rank  to  every  other  person  in  it ;  not  be- 
cause he  is  doing  duty  in  his  rank  of  colonel. 

Each  of  these  conditions  applies  to  a  state  of  facts  of  frequent  oc- 
currence.   Brevet  officers  are  daily  sitting  upon  courts-martial  com- 


12  RUFUS  L.   BAKER. 

posed  of  officers  of  different  corps  ;  and  brevet  officers  daily  find  them- 
selves in  commands  belonging  to  the  higher  officers  of  their  own 
regiments.  Congress  may  well  be  supposed  to  have  contemplated 
this  notorious  state  of  facts,  and  to  have  intended  to  deny  brevet  pay 
to  any  officer  who  fulfilled  but  one  of  these  conditions,  and  to  give  it 
to  those  only  who  fulfilled  both.  I  maintain  that  Congress  has  used 
apt  words  to  express  that  intention. 

Again,  the  expression  used  in  this  act  is  almost  identical  in  terms, 
and  is  identical  in  sense,  with  the  expression  used  in  the  6l8t  article 
of  war.  When,  in  that  article,  a  captain  is  directed  to  "  do  duty 
and  take  rank  according  to  the  commission  by  which  he  is  mustered," 
no  one  has  ever  doubted  that  the  injunction  is  to  do  duty  as  captain; 
that  the  intent  is  not  simply  to  command  him  to  do  duty,  to  be  busy, 
not  to  be  idle,  but  to  prescribe  the  rank  in  which  he  shall  do  duty. 
The  purpose  of  the  article  is  not  to  guard  against  idleness,  but  to  de- 
termine rank.  So,  in  the  act  of  1818, 1  contend  that  the  same  expres- 
sion is  not  meant  simply  to  prohibit  idle  men — men  not  on  duty — 
from  getting  brevet  pay,  but  to  determine  the  grade  in  which  they 
must  be  serving  in  order  to  entitle  them  to  pay. 

The  petitioner  was  not  on  duty  according  to  his  brevet  rank. 

While  officers  are  serving  in  their  own  regiments  or  corps — in 
which  case,  under  the  61st  article  of  war,  they  "  do  duty  and  take 
rank  *  *  *  according  to  the  commissions  by  which  they  are 
mustered  in  the  said  corps" — such  officers  cannot  fulfil  the  conditions 
imposed  by  the  act  of  April  16,  1818. 

In  other  words :  the  petitioner,  while  doing  duty  and  taking  rank 
according  to  the  commission  of  captain  by  which  he  tvas  mustered  in  the 
ordnance  corps,  could  not  at  the  same  time  be  on  duty  and  having  a 
command  according  to  his  brevet  rank  ofmxjijor  in  the  army. 

To  do  duty  is  to  perform  certain  official  acts  ;  to  exercise  the  func- 
tions of  an  office ;  and  the  acts  which  the  petitioner  did  by  virtue  of 
his  commission  as  captain,  he  could  not  have  done  by  virtue  of  his 
commission  as  major. 

The  petitioner  had  not  a  command  a,coording  to  his  brevet  rank. 

The  second  condition  required  by  the  act  to  entitle  an  officer  to  brevet 
pay  is,  that  he  must  have  had  a  command  according  to  his  brevet 
rank.  The  petitioner  must  show  that  he  had  a  command  according 
to  the  brevet  rank  of  major.  He  shows  that  he  was  in  command  of 
Allegheny  arsenal,  and  produces  written  opinions  of  high  officers  to 
the  effect  that  this  was  equal  to  the  command  of  a  major  of  ordnance. 
Among  these  officers  was  the  Secretary  of  War,  Mr.  Poinsett,  who 
allowed  him  brevet  pay  for  the  same  species  of  service  from  and  after 
the  Ist  of  August,  1837,  but,  while  expressing  the  opinion  that  he 
was  equally  entitled  to  it  for  the  preceding  period,  declined  to  order 
payment. 

in  considering  what  is  the  command  appropriate  to  a  given  rank, 
we  must  look  beyond  the  naked  rank.     Bank  alone  does  not  deter- 
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mine  command  ;  if  it  did,  all  officers  having  the  same  rank  would 
necessarily  have  the  same  appropriate  command.  Bat  this  is  not  the 
case.  A  paymaster  has  the  same  rank  as  a  major  of  infantry,  and  a 
major  of  infantry  has  the  same  rank  as  major  of  engineers  ;  yet  the 
appropriate  command  of  one  of  these  officers  is  not  that  of  another. 
All  have  the  same  rank,  hut  have  not  the  same  command. 

If,  then,  the  act  of  1818  means  to  say  that  an  officer,  heing  hy 
brevet  a  major,  and  having  a  command  according  to  the  rank  of  major, 
shall  he  entitled,  &c.,  &c.^  it  contains  a  latent  ambiguity  ;  for  there 
is  no  command  according  to  the  rank  of  major  qua  major;  or  if 
there  be,  it  is  that  of  a  major  of  infantry,  according  to  the  ruling  of 
the  Supreme  Court  in  the  case  of  Wetmore  V8,  The  United  States, 
(10  Peters,  647.)  In  that  case,  a  paymaster  being  entitled  to  ''the 
pay  and  emoluments  of  major,"  claimed  those  of  major  of  cavalry  ; 
but  the  court  said,  (p.  655,)  ''  when  the  law  speaks  of  a  major ^  the 
term  is  most  naturally  considered  as  having  been  used  in  reference  to 
such  officers  of  that  rank,  and  of  such  regiments,  actually  being  of 
the  army,  or  to  the  army  as  it  exists ;  and  when  it  is  used  without 
regimental  designation  implies  a  body  of  infantry^  this  arm  of  defence 
having  been  the  main  body  of  modern  armies,''  Thus  the  claimant 
coald  derive  no  benefit  from  such  a  construction  of  the  act  as  would 
require  a  command  according  to  ranK  generally,  not  brevet  rank 
specially. 

But  the  act  does  require  a  command  according  to  his  br<vet  rank  ; 
and  what  is  the  effect  of  this  limitation  ^  If  a  soldier  were  asked 
what  is  the  appropriate  command  of  a  colonel  of  infantry,  he  would 
say  a  regiment ;  and  if  he  were  asked  what  is  the  appropriate  com- 
mand ot  the  colonel  of  ordnance,  he  would  say  the  ordnance  corps. 
In  each  case  he  would  look  beyond  the  naked  rank,  and  consider  the 
description  of  force  in  which  the  rank  is  held.  And  so  in  this  case 
must  we.  I  maintain  that  the  difference  between  the  commissions  of 
major  by  brevet  in  the  army  and  major  of  ordnance  is  of  the  same 
nature  as  the  difference  between  the  commission  of  major  of  infantry 
and  major  of  ordnance  ;  and  that  the  condition  of  the  act  of  1818,  re- 
quiring a  command  according  to  brevet  rank,  is  as  specific  as  if  it  had 
required  a  command  in  a  certain  armn  If  this  be  so,  the  petitioner 
gains  nothing  by  his  attempt  to  show  that  his  command  was  that  of  a 
major  of  ordnance,  since  he  does  not  show  that  the  commands  of 
ordnance  officers  and  brevet  officers  are  the  same. 

How^  then,  should  the  appropriate  commands  of  brevet  officers  be 
ascertained  ?  I  answer  by  statute,  if  statutes  had  been  passed ;  and 
as  the  statutes  are  silent,  then  by  the  regulations  of  the  President — the 
commander-in-chief  of  the  army.  That  he  has  authority  to  assign 
duties  to  officers  has  been  held  by  the  Supreme  Court  in  the  case  of 
Gratiot  t;«.  The  United  States,  (4  How.,  80;)  and  in  that  case  the 
court  said  they  had  often  held  that  army  regulations  have  the  force  of 
law.  And  this  mode  of  determining  the  commands  of  brevet  officers 
was  resorted  to  by  the  Supreme  Court  in  the  case  of  United  States  vs. 
Freeman,  (3  Howard,  564,)  where  the  court  held  generally  (p.  566) 
that  officers  were  entitled  to  brevet  pay  when  exercising  command 
according  to  the  provisions  of  the  regulations  in  force  irom  time  to 
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time.  The  case  came  up  on  a  certificate  of  division  from  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts  ;  and  the 
district  court,  in  proceeding,  after  having  received  the  answers  of  the 
Supreme  Court,  ruled  as  follows  :  (United  States  vs.  Freeman,  1  W. 
and  M.,  46.) 

"  The  act  of  April  16, 1818,  ch.  64, 3  Stat.,  427,  on  which  the  claim 
depends,  requires  that  brevet  officers,  in  order  to  receive  pay  as  such, 
must  be  then  on  duty,  and  having  a  command  according  to  their  brevet 
rank,  and  at  no  other  time. 

'*  What,  then,  constitutes  a  command  according  to  their  brevet 
rank? 

**  By  the  Army  Regulations  of  1825,  which  governed  this  question 
till  1836,  (3  How.,  564,)  it  was  provided  that  a  lieutenant  colonel  by 
brevet  must  be  considered  to  exercise  a  command  equal  to  his  brevet 
rank  when  he  commanded  a  battalion. 

<<  We  entertain  an  opinion  that  whatever  meaning  may  at  times  be 
affixed  to  the  word  battalion,  it  must  by  the  spirit  of  this  regulation, 
and  the  laws  connected  with  it,  be  construed  to  mean  here,  at  least, 
two  organized  companies,  with  their  requisite  officers  as  well  as  men. 

**In  1836  a  new  order  was  issued  by  the  War  Department  requir- 
ing a  still  larger  command  for  a  brevet  lieutenant  colonel,  in  order  to 
entitle  him  to  extra  pay,  as  ^  four  companies  instead  of  two,'  or  to 
command  as  lieutenant  colonel  of  a  regiment.  A  like  construction 
must  be  given  to  the  word  company  here,  in  order  to  come  within  the 
spirit  and  reason  of  the  allowance.  It  should  be  an  organized  com- 
pany, and  have  a  suitable  number  of  officers  as  well  as  men." 

Both  the  courts  recognize  the  authority  of  the  department  to  deter- 
mine the  command  of  a  brevet  officer,  and  they  refer  to  the  regulations 
alone  to  determine  the  command  in  the  case  before  them.  Both  courts 
cite  regulations  enlarging  or  varying  the  commands  of  brevet  officers. 
The  regulations  of  1836,  says  the  district  court,  required  a  larger 
command  than  the  regulations  of  1825  for  a  brevet  lieutenant  col- 
onel ;  but  if  commands  of  brevet  officers  are  to  be  determined  by 
reference  to  commands  in  regiments  or  corps,  how  could  the  former  be 
enlarged  or  diminished  without  varying  the  latter  ?  How  could  the 
appropriate  command  of  a  brevet  lieutenant  colonel  be  at  one  time 
two  companies^  and  at  another  four,  when  a  lieutenant  coloners  com- 
mand in  the  line  remained  the  same  at  both  periods  ? 

We  must  look,  then,  to  regulation  alone,  in  the  absence  of  statute, 
to  determine  the  amount  and  description  of  force  which  consti- 
tute the  appropriate  command  of  brevet  officers.  The  regulation 
in  force  during  the  period  covered  by* this  claim  was  that  above  cited 
from  the  edition  of  Army  Regulations  of  1825,  revised  by  Major 
General  Scott,  and  it  determines  the  appropriate  command  of  a  brevet 
major  to  be  a  battalion.  There  is  no  pretence  that  the  petitioner  had 
command  of  a  battalion  ;  all  that  is  shown  is,  that  the  average  num- 
ber of  men  under  his  direction,  from  1828  to  1834,  was  ninety,  ex- 
ceeding the  number  in  a  company,  but  not  equal  to  two  companies, 
still  less  to  a  battalion,  (see  report  from  the  Ordnance  office  of  Feb- 
ruary, 1838  ;)  nor  were  they  organized  as  a  battalion,  nor  could  they 
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have  been,  as  some  were  hired  men  on  daily  wages,  (report  of  Decem- 
ber 12,  1857.) 

Bat  the  claimant  not  only  fails  to  show  not  only  that  he  had  the 
command  presented  for  the  brevet  rank  of  major,  he  fails  even  to  show 
by  competent  evidence  that  the  command  he  had  was  equal  to,  or  ap^ 
propriate  to,  or  according  to,  the  rank  of  major  in  the  ordnance  corps 
or  in  any  corps. 

He  produces  nothing  on  this  point  but  the  certificate  of  Mr.  Becre- 
t«ry  Poinsett,  which  affirms  that  Major  Baker's  command  was  equal 
in  its  importance,  as  well  as  in  its  numerical  force  and  responsibility, 
to  the  command  of  a  major  of  ordnance. 

Importance  and  responsibility  are  subjects  of  opinion  and  judgment. 
They  are  incorporeal  qualities,  and  no  one  will  pretend  that  they 
form  any  part  of  the  elements  of  a  command.  A  company  is  but  a 
captain's  command,  whether  it  guard  the  pass  of  a  Thermopylaa  or 
parade  in  the  park  on  a  gala  day.  The  only  tangible  portion  of  the 
allegation  is  as  to  the  numerical  force  ;  this  force  is  shown  by  evidence, 
not  before  Mr.  Poinsett,  to  have  been  partly  composed  of  hired,  not 
enlisted  men,  and  it  is  a  question  of  law,  not  to  be  determined  by  evi- 
dence, whether  such  hired  men  can  constitute  a  command.  The  case 
above  cited  from  1  W.  &  M.  determines  that  they  cannot.  Moreover, 
the  only  proper  way  to  prove  the  quality  of  numerical  force  would  be 
to  state  what  numerical  force  a  major  of  ordnance  appropriately  com- 
mands, and  then  to  prove  that  the  claimant  commanded  such  a  force. 
Mr.  Poinsett  states  neither  the  appropriate  command  of  a  major  of 
ordnance,  nor  the  actual  command  of  the  claimant.  It  states  only  a 
conclusion  which  is  incapable  of  being  contradicted, 

0/  the  mischiefs  which  the  act  of  1818  was  intended  to  remedy. 

To  attempt  to  regulate  pay  according  to  the  comparative  importance 
of  the  duties  performed  instead  of  the  command  held,  would  introduce 
a  thousand  changing*  elements  into  the  determination  of  the  question^ 
instead  of  the  simple  and  invariable  rule  contemplated  by  the  act  of 
1818 — that  is,  the  description  of  the  military  body  under  the  officer's 
command.  It  would  introduce  a  mode  of  determination  infinitely  less 
liable,  and  much  more  subject  to  abuse,  than  that  which  existed  be- 
fore the  act  of  1818  was  passed,  and  which  on  account  of  the  abuses 
practiced  under  it  was  superseded. 

The  9th  section  of  the  act  of  July  6,  1812,  gave  brevet  pay  to  offi- 
cers commanding  separate  posts,  districts,  or  detachments.  Under 
this  act,  says  Mr.  Attorney  General  Wirt  in  his  opinion  of  December 
29, 1821,  (1  Opinions,  525,)  ^'separate  posts  and  districts  were  created 
and  multiplied  as  if  to  open  a  wide  theatre  for  its  more  extensive 
operation  ;  and  there  were  fnw,  if  any,  brevets  in  the  army  which  did 
not  draw  brevet  pay."  And  so  says  Mr.  Berrien  in  his  opinion  of 
July  18,  1829,  (2  Opinions,  231.)  The  President,  under  the  act  of 
1812,  ''had  thus  the  power,  in  the  arrangement  and  distribution  of 
the  army,  to  increase  the  amount  of  brevet  pay  by  multiplying  the 
number  of  separate  posts.  In  point  of  tiEict,  I  understand  that  shortly 
after  the  termination  of  the  late  war,  this  power  was  freely  resorted 
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to  as  a  means  at  the  disposal  of  the  Executive  by  which  merit  might 
be  rewarded." 

If  this  was  the  mischief  to  be  remedied,  it  requires  no  argament  t-o 
show  that  the  construction  which  the  claimant  seeks  to  place  upon 
the  act  of  1R18  will  not  effect  the  object.  Even  under  the  act  of 
1812  some  limit  was  imposed  on  the  liberality  of  the  Executive,  by 
restricting  the  allowance  of  brevet  pay  to  officers  having  certain  de- 
fined military  commands ;  but  the  construction  contended  for  includes 
all  these  commands,  (because  all  posts,  districts,  and  detachments 
may  be  deemed  important  commands,)  and  it  includes,  besides,  all 
other  employments  which,  in  the  opinion  of  a  liberal  Secretary  of 
War,  may  be  deemed  to  be  commands,  and  to  be  of  a  certain  degree 
of  importance — such  as  the  charge  of  a  survey,  the  construction  of  a 
fort,  or  the  building  of  an  aqueduct.  Officers  so  employed  have  often 
drawn  brevet  pay. 

In  the  foregoing  view  of  the  questions  involved  in  this  case,  I  have 
referred  to  no  decisions  of  the  War  Department  or  opinions  of  the 
Attorneys  General  upon  individual  cases.  The  decisions  of  the  former 
depend  greatly  on  the  notions  of  liberality  entertained  by  the  Secretary 
for  the  time  being,  or  on  the  personal  merits  of  the  claimant ;  and  the 
series  is  therefore  too  contradictory  to  be  cited  here  as  authority ; 
while  the  opiuions  of  the  Attorneys  G-eneral  are  equally  unreliable, 
since  th^y  concern  questions  which,  Mr.  Wirt  said,  (1  Opinions,  647,) 
'^  do  not  depend  on  positive  law  only,  but  call  for  an  intimate  knowl- 
edge of  army  regulations  and  organization,  which  constitutes  no  part 
of  the  service  of  my  profession."  In  regard  to  the  opinions  of  At- 
torneys General^  I  will  only  say  that  I  have  found  no  opinion  wiiich 
acknowledges  any  other  guide  or  rule  in  the  determination  of  ques- 
tions of  Command  than  the  statutes  and  army  regulations. 

J  NO.  D.  McPHERSON, 

Deputy  Solicitor. 


IN  THE  COUBT  OF  CLAIMS. 

JmfB  6,  1869. 

BuFus  L.  Baksr  v8.  The  Unitbd  States. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  the  difference  between  the  pay  and  emoluments 
of  a  captain  of  ordnance  and  those  of  a  major  by  brevet,  from  the  Ist 
of  May,  1528,  to  the  31st  of  October,  1834.  The  amount  claimed  is 
not,  in  terms,  stated  in  the  petition. 

The  claimant  was  commissioned  a  captain  of  ordnance  in  the  service 
of  the  United  States  on  the  1st  of  June,  1832,  to  rank  as  such  from 
the  30th  of  May  of  that  year.  Whilst  he  was  such  captain,  to  wit,  on 
the  Ist  of  September,  1829,  the  rank  of  major  by  brevet  in  the  army 
of  the  United  States  was  conferred  on  him^  to  rank  as  such  from  tho 
21st  of  May,  1827. 


BTTFUa  L    BAKER*  17 

During  the  time  for  which  this  claim  is  made,  viz :  from  the  Ist  of 
Hay,  1828,  to  the  31st  of  Octoher,  1834,  the  claimant  was  a  captain 
of  ordnance,  as  aforesaid,  and  had  the  rank  of  a  major  hy  brevet^  as 
aforesaid. 

The  question  which  this  case  presents  is :  was  the  claimant,  under 
the  circumstances  of  the  case,  entitled  to  the  pay  and  emoluments  of 
a  major  in  the  army  at  any  time  during  the  aforesaid  period  ? 

The  act  of  Congress  of  1818  on  the  subject  is  as  follows : 

''  That  officers  of  the  army  who  have  brevet  commissions  shall  be 
entitled  to  and  receive  the  pay  and  emoluments  of  their  brevet  rank 
when  on  duty,  and  having  a  command  according  to  their  brevet  rank, 
and  at  no  other  time."     (3  Stat,  at  L.,  427.) 

The  following  army  regulation  of  1825,  in  force  during  said  period, 
ifl  $8  follows : 

^'  Brevet  officers  shall  receive  the  pay  and  emoluments  of  their  brevet 
commissions  when  they  exercise  command  equal  to  their  brevet  rank ; 
for  example,  a  brevet  captain  must  command  a  company ;  a  brevet 
major  and  a  brevet  lieutenant  colonel,  a  battalion ;  a  orevet  colonel, 
a  regiment;  a  brevet  brigadier  general,  a  brigade;  a  brevet  major 
general,  a  division."     (S^  3  Howard,  569,  566.) 

The  above  act  of  1818  and  said  army  regulation  of  1825  govern 
this  case.  They  show  that,  to  establish  this  claim,  the  claimant  must 
prove  that  during  the  period  embraced  by  the  claim  he  was  on  duty, 
and  had  the  command  of  a  battalion  in  the  army. 

Now,  what  was  the  command  of  the  claimant  during  said  period  ? 

The  following  letters  are  the  only  evidence  on  the  subject . 

"  Obdnangb  Office, 
"  WaahingUm,  February  %  1838. 

^'  BiR :  It  appears  from  the  records  of  this  office  that  the  number  of 
officers  and  men  composing  your  command  at  the  Allegheny  arsenal, 
during  the  several  years  herein  stated,  was  as  follows,  viz : 

"  In  the  year  1828 62 

1829 83 

1830 61 

1831 47 

1832 50 

1833 55 

1834 55 

1835 61 

1836 117 

1837 146 

<^  And  that  a  number  estimated  at  the  lowest  at  thirty  men,  and 
not  included  in  the  foregoing  reports  to  this  office,  were  likewise  at-  * 
tached  to  your  command  during  the  years  1830,  '31,  '32,  '33,  '34, 
and  '35,  thus  augmenting  your  command  during  the  whole  time  to  a 
force  exceeding  the  command  of  a  captain.  The  foregoing  numbers 
vary  in  some  respects  from  those  stated  in  my  letter  to  the  Secretary 
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of  War  of  the  2d  of  January  last^  owing  to  the  omission  in  that  letter 
of  the  officers  of  your  command. 

'*  Very  respectfully,  &c., 

'*  G.  BOMFORD, 

^^  Gahnd  of  Ordnance. 
'^  Major  R.  L.  Baker." 

**  Obbnancb  OmcRj 
<<  Washington^  December  12,  1857. 

''  Sir:  I  have  to  acknowledge  your  letter  of  the  11th  instant,  in 
relation  to  the  numher  of  men  under  the  command  of  Major  B.  L. 
Baker,  at  Allegheny  arsenal,  in  the  years  1828  to  1837,  both  in- 
clusive, and  in  reply  have  to  state  that  the  number  of  men  reported 
in  the  letter  alluded  to  by  you  from  the  colonel  of  ordnance  to  Major 
Baker,  of  February  1,  1838,  embraced  all  the  persons  under  his 
orders,  hired  as  well  as  enlisted. 

"  Respectfully,  &c., 

'*  H.  K.  CRAIG, 

^^  CoUmd  cf  Ordnance. 
"  John  D.  McPhkrson,  Esq., 

**  DeptUy  Solicitor  Court  of  daimsy  Washington  J** 

All  that  the  letters  show  is,  that  during  the  years  in  question, 
namely,  from  18-S  to  1834,  the  claimant  had  a  command  at  Alle- 
gheny arsenal ;  that  the  highest  number  of  officers  and  men  under 
liis  command  there  in  any  one  of  those  years  was  ninety-one ;  that 
the  number  in  the  other  years  ranged  from  seventy-seven  to  eighty- 
five  ;  that  some  of  the  men  were  enlisted  and  some  hired,  but  how 
many  of  each  kind  is  not  stated. 

There  is  nothing  in  those  facts  to  show  that  the  claidiant  had  the 
command  of  a  battalion  during  any  part  of  said  time. 

A  case  somewhat  similar  to  the  present  one  occurred  in  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts.  The  de- 
fendant, in  a  suit  against  him  by  the  government,  claimed  the  brevet 
pay  of  a  lieutenant  colonel.  The  court,  in  an  opinion  against  the 
claim,  said  :  '^  By  the  army  regulations  of  1826,  which  governed  this 
question  till  1836,  (3  How.,  564,)  it  was  provided  that  a  lieutenant 
colonel  by  brevet  must  be  considered  to  exercise  a  command  equal  to 
his  brevet  rank  when  he  commanded  a  battalion.  We  entertain  an 
opinion  that  whatever  meaning  may,  at  times,  be  affixed  to  the  word 
battalion,  it  must,  by  the  spirit  of  this  regulation  and  the  laws  con- 
nected with  it,  be  construed  to  mean  here^  at  leasts  two  organised 
companies,  with  their  requisite  officers  as  well  as  men.''  (United 
States  vs.  Freeman,  1  Woodbury  and  Minot,  45.) 

The  claimant,  to  show  that  his  command  at  said  arsenal  entitled 
him  to  the  pay  and  emoluments  claimed,  relies  on  a  decision  of  Mr. 
Poinsett,  Secretary  of  War.  That  decision  is  copied  into  the  petition. 
The  main  part  of  it  is  as  follows : 

'^  It  appears  that  the  command  held  by  Major  Baker  from  the  year 
1828  to  the  present  time  is  one  of  the  first  importance  in  his  corps, 
and  fully  equal,  in  its  numerical  force  and  responsibility,  to  the  com- 
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mand  of  a  major  of  ordnance ;  and  accordingly  the  department  sanc- 
tioned his  application  for  the  pay  and  allowances  of  his  hrevet  rank 
from  the  1st  of  Augnst,  ISST,  hut  deemed  it  prober  that  a  retrospect- 
ive allowance,  involving  an  amount  not  included  in  previous  estimates 
and  appropriations,  should  receive  the  sanction  of  Congress." 

We  do  not  know  what  evidence  was  hefore  Mr.  Poinsett,  and,  of 
course,  can  form  no  opinion  as  to  the  correctness  of  his  decision  rela* 
tive  to  the  numerical  force  of  the  claimant's  command.  If,  however, 
the  Secretary  means,  by  the  word  **  responsibility,"  anything  in  ad- 
dition to  numerical  £c>rce,  we  think  that  he  is,  so  far,  mistaken  The 
claimant's  responsibility,  arising  from  the  value  of  public  property  in 
his  charge,  cannot  affect  the  case.  The  act  of  Congress  of  1818,  when 
speaking  of  a  command  according  to  brevet  rank,  means  a  command 
of  men,  not  a  care  of  public  property ;  and  the  army  regulation  of 
1825,  when  speaking  of  a  command  equal  to  brevet  rank,  means  a 
command,  of  men.  And  said  act  and  regulation  both  mean  a  com- 
mand of  men  belonging  to  the  army. 

The  claimant's  brevet  rank  did  not  of  itself  entitle  him  to  the  pay 
and  emoluments  of  a  major.  Notwithstanding  his  brevet  commission, 
he  remained  limited  to  the  command  and  pay  of  a  captain  under  his 
lineal  commission  until  he  should  be  assigned,  by  proper  authority, 
to  the  command  of  a  battalion  in  the  army,  and  until,  m  consequence 
of  such  assignment,  he  should  actually  exercise  that  command,  and 
then  only  for  the  time  of  its  actual  exercise. 

But  there  is  no  evidence  that  the  claimant^  either  with  or  without 
orders,  ever  commanded  a  battalion,  that  is,  at  least  two  organized 
companies.  The  whole  number  of  officers  and  enlisted  men  and  hired 
men  under  him  during  any  of  the  time  aforesaid  did  not  exceed 
ninety- one;  and  for  aught  that  appears,  two-thirds  or  more  of  the 
men  may  have  been  mere  hired  laborers  for  daily  or  monthly  wages. 
It  is  impossible,  therefore,  from  the  evidence,  to  say  that  the  claimant 
had  under  him,  at  any  portion  of  the  time  referred  to,  any  number  of 
enlisted  men  which  it  was  not  his  duty  to  command  as  a  captain  of 
ordnance. 

It  is  olnected  by  the  solicitor  that,  at  all  events,  there  is  no  ground 
for  this  claim,  because  the  claimant  was  acting  in  his  own  corps ;  but 
we  have  not  found  it  necessary  to  examine  that  point. 

It  is  the  opinion  of  the  court  that  the  claimant  has  no  cause  of 
action. 


36th  Congmbs,  )  HOUSE  OF  BEPBESENTATIVES,  J  Rrp.  0.  0. 
l8t  Session,     \  l   No.  218. 


HAERIET  B.   MACOMB,  ADMINISTRATEIX   OF  GENEBAL 

ALEXANDEB  MACOMB,  DECEASED. 


Fkkrvabt  11,  1860. — ^Reported  from  the  Court  of  Claims;  committed  to  a  Committee 

of  the  Whole  House ,  and  oidered  to  be  printed. 


To  the  honorable  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Harriet  B.  Macomb,  administratrix  of 
General  Alexander  Macomb,  deceased,  vs.  The  United  States : 

1.  The  petition  of  the  claimant. 

2.  Documents  filed  as  evidence,  transmitted  to  House  of  Bepresenta- 
tives. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  Court,  adverse  to  the  claim,  delivered  hj  Black- 
ford, J. 

6.  Separate  opinion  hj  Judge  Loring^  concurring. 

By  order  of  the  Court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  Court  at  Washington,  this  6th  day  of  December,  A.  D. 
1859. 

[L.  s.]  SAML.  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims^ 


To  the  honorable  Judges  of  the  United  States  Court  of  Claims: 

The  petition  of  Harriet  B.  Macomb,  widow  and  sole  executrix  of 
General  Alexander  Macomb,  deceased ;  Alexander  S.  Macomb,  Wil- 
liam H.  Macomb,  John  Mason,  and  Catharine,  his  wife ;  Henry  Stan- 
ton, and  Alexandrine,  his  wife ;  John  Macomb,  jr.;  Sarah  Stanton, 
Morris  S.  Miller,  and  Jane  Octavia,  his  wife,  respectfully  shows  that 
your  petitioners,  excepting  said  Harriet  B.  Macomb,  Henry  Stanton, 
John  Mason,  and  Morris  S.  Miller,  are  the  sole  heirs  at  law  and  dis- 
tributees of  General  Alexander  Macomb^  late  commanding  general  of 
the  army  of  the  United  States. 

They  further  show  that  upon  the  reduction  of  the  army  in  1821 
General  Macomb  was  retained  with  the  rank  of  colonel  and  the  brevet 
rank  of  major  general ;  that  in  May,  1821,  he  was  assigned  to  the 
command  of  the  corps  of  engineers,  the  topographical  engineers,  the 
Military  Academy,  and  a  large  force  of  civil  engineers,  artisans,  and 
laborers  employed  upon  different  military  works,  and  held  and  exer- 
cised this  command  from  June  1, 1821,  to  May  23, 1828 ;  that  his^ 
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said  command  consisted  of  four  distinct  corps,  and  numbered  nearly 
five  thousand  men  ;  that  while  the  proper  command  of  a  major  general 
is  a  division,  consisting  of  four  regiments,  it  is  the  rational  and  has 
long  been  the  settled  construction,  and  is  in  accordance  with  the  pre- 
cedents, that  in  case  of  staff  and  engineer  officers  it  is  not  necessary 
that  their  command  should  be  composed  of  troops  organized  into  regi- 
ments and  companies  to  entitle  them  to  the  pay  and  emoluments  of 
the  brevet  rank  ;  that  both  in  number  of  corps,  in  numerical  force,  and 
the  extent  of  territory  embraced  by  it,  the  command  of  General 
Macomb  equalled  that  of  a  major  general,  and  equalled,  if  it  did  not 
exceed,  that  of  any  officer  who  actually  exercised  the  command  and 
received  the  pay  of  major  general  at  that  time ;  that  under  the  act  of 
Congress  of  April  16,  1818,  entitled  '^  An  act  regulating  the  pay  and 
emoluments  of  brevet  officers,"  (section  1,)  General  Macomb  was 
entitled  to  the  full  pay  of  major  general  for  the  period  of  his  aforesaid 
command ;  that  although  the  senior  of  others  who  received  the  same 
brevet  rank,  and  exercising  a  command  equal,  if  not  superior,  to  theirs 
in  importance,  numbers,  and  extent  of  territory,  General  Macomb  was 
the  only  officer  who  received  the  rank  of  brevet  major  general  for  ser- 
Tices  in  the  war  of  1812  who  did  not  also  receive  the  pay  and  emolu- 
ments of  that  rank. 

They  further  show  that  in  1827  General  Macomb  presented  to  the 
Secretary  of  War  a  claim  for  the  difference  between  the  pay  of  briga- 
dier general,  which  had  been  allowed  to  him,  and  that  oi  major  gene- 
ral, from  the  date  of  his  appointment  to  his  aforesaid  command  ;  that 
failing  to  get  the  claim  allowed  by  the  Secretary  of  War  or  Comptroller 
of  the  Treasury,  he  applied  to  Congress  at  the  second  session  of  the 
twenty-second  Congress ;  that  in  1834,  by  a  resolution  of  the  House 
of  Bepresentatives,  it  was  referred  to  the  Secretary  of  War,  who  was 
proceeding  to  act  upon  it  when  the  President  directed  all  accounts  of 
the  kind  to  be  referred  to  Congress ;  that  at  the  second  session  of  the 
twenty-fifth  Congress  said  claim  was  passed  in  the  House  of  Repre- 
sentatives and  rejected  in  the  Senate ;  that  General  Macomb  continued 
to  urge  it  upon  the  War  Department,  without  success,  until  his  death. 

They  further  show  that  no  part  of  the  claim  has  b^n  assigned* 

They  state  the  claim  as  follows,  viz : 

For  difference  between  pay  of  brigadier  and  that  of  major 

general,  from  June  1, 1821,  to  May  23, 1828 $13,573  IT 

Inteiest 

JOHNSON  &  COX,  Attorneys. 


Wab  Depabtmbnt,  September  29,  1836. 

I  have  examined  the  claim  of  General  Macomb,  presented  for  the 
difference  in  pay  between  a  major  general  and  brigadier  general,  as 
herein  set  forth. 

I  do  not  feel  myself  at  liberty  to  act  on  this  subject,  in  consequence 
of  the  general  direction  of  the  President  concerning  the  examination 
of  accounts  of  this  nature. 


HARRIET  B    MACOMB.  3 

Oeneral  Macomb's  claim  certainly  presents  a  very  strong  featare, 
when  the  decision  of  this  department  is  taken  into  view  in  other  cases, 
establishing  the  principle  that  a  command  entitling  to  brevet  pay  and 
allowances  may  be  composed  of  persons  not  soldiers  employed  in  the 
public  service,  and  under  the  general  direction  of  the  head  of  a  bureau, 
and  more  especially  when  taking  into  consideration  the  fact  that  Greneral 
Macomb  was,  by  the  order  of  the  President  issued  17th  of  May,  1821, 
assigned  to  the  command  of  the  Engineer  department  in  his  capacity 
of  major  general  by  brevet,  and  by  no  other  rank,  as  well  as  the  ex- 
tent of  his  command,  it  appears  to  me  that  his  claim  is  equitable. 

LEWIS  CASS. 
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HAEEIET  B.  MACOMB. 


B. 


GmiLAL  Ordxbs. 


AsjuTAiiT  AMD  Iksfbotor  Ginmral's  Ofhcb,  May  17,  1821. 


In  puTBnance  of  the  act  of  Congress,  entitled  *'  An  act  to  redaoe  and  fix  the  military 
peace  establishment  of  the  United  States/'  passed  the  2d  of  March,  1821,  the  President 
has  directed  that  the  following  list  of  officers,  the  following  organization  of  regiments  and 
fommanda^  with  the  following  distribution  of  the  troops,  shall  constitute  the  peace  establish- 
ment of  the  United  States  from  and  after  the  Ist  of  Juno  next. 


ARMY  USX. 


Names  and  rank. 


Jacob  Brown,  major  general 

Edmund  P.  Chdnes,  brig,  general 


Winfield  Scott ....do 


ThoB.  8.  Jesup,  brigadier  general 
and  quartermaster  general ..... 

James  Gadsden,  colonel  and  ad- 
jutantgeneral 

John  E.  Wool,  inspector  general. 

James  Gadsden....  ....do....... 

William  linnard,  quartermaster. 

Henry  Stanton,  quartermaster... 
[For  assistant  quartermasters, 

see  officers  of  the  line.] 

Peter  Fayssoux,  storekeeper  quar- 
termaster's department....... 

Samuel  Perkins,  storekeeper  quar- 
termaster's department 

John  D.  Orr,  storekeeper  quarter- 
master's department 

H.  A.  Fay,  storekeeper  quarter- 
master's department,  proyi- 
sionally  retained... 


suBSumrcB  dipabtmimt. 

Colonel  George  Gibson,  commis- 
sary g^eral  of  subsistence 


[For  assistant  commissaries  of 
subaistence  see  the  subalterns  of 
the  line.] 

FUICBASEKO  DKPABTmHT. 

Callender  Irrlne,  commissary  of 
pnrcbases 

Archibald  Steele,  storekeeper.... 


PAT  DBPABnORT. 


B.  Parker,  paymaster  general . .  • . 


Date  of 
appointment. 


Jan.     24, 1814 
March   9,1814 


March    9,1814 


May       8, 1818 


April  29,1816 

Oct.  1,1820 

May  12,1813 

Biay  IS, 1820 


April    18,1818 


Aug.      8, 1812 


June      1,1821 


Brevet  and  former 
commissions. 


August  16,  1814, 
major  general 
by  brevet 

July  26,  1814, 
major  general 
by  brevet. 


Colonel. 
..--do.. 


Major. 
...-do. 


Bemarks. 


Washington. 


Washington. 
Washington. 


Colonel  of  staff, 
April  29,  1816 


St.  Louis.... 

Detroit 

New  Orleans. 


Albany. 


Washington, 


Brigadier  general 
of  staff,  Novem- 
ber 22,  1814... 


Philadelphia 
do 


Office,  Washington 
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HABBIET  B    MACOMB. 


B — OoDtmued. 


Names  and  rank. 


Thomas  Wright,  paymaster ...... 

Asher  Phillips ...do.. 

A%)hon80  Whetmore.  .do 

Ben.  F.  Lamed  ......do 

Satterlee  Clark do 

Joseph  Woodruff do 

David  Gwynn. ...... .do 

David  S.  Townsend..  .do 

Jacob  W.  Albright... do 

Charles  B.  Tallmadge.do 

Daniel  Randall. do 

Charles  H.Smith do 

Thomas  Biddle do 

Am  xk*  ji aiwias .... .... QO ....  .... 

KEDICAL  DEPA&TMIMT. 

Joseph  Lovell,  surgeon  general.. 
Thomas  Lawson...... .surgeon.. 

Thomas  G.  Mower do.... 

B.  F  Harney do.... 

W.  V.  Wheaton do.... 

W.  S.  Madison.... do.... 

M.  H.  Elliott do 

John  Gale..... .do.... 

Josiah  Everett do 

Edward  Purcell do 

Geo.  W.  Maupin,  assistant  surgeon 

Joseph  Goodhue ...do...... 

James  H.Sargeant......  do 

Sylvester  Day ...do 

WUlUm  Ballard do 

William  Turner do 

Hanson  Catlett do 

Foster  Swift do 

John  Trevitt. do...... 

William  N.Mercer do...... 

T.  I.  C.Monroe.... ....do...... 

Samuel  B.Smith do 

James  Mann do 

J.  Wallace do 

WUUam  Stewart do 

Joseph  Eaton ..do 

B.  Delavan......  ......do...... 

Bobert  Archer ...do...... 

George  C.  Clltherall do 

Squire  Lea.... .do 

Joseph  P.  BusBell do 

Bichard  Weigh tman.... do 

W.  H.  Livingston do 

I.  P.  C.  Macmahon do 

William  Beaumont do , 

Egbert  H.  Bell do 


Date  of 
appointment. 


June 

Aug. 

Oct. 

Nov. 

April 


22,1816 
26,1815 
14, 1815 

24. 1815 

29. 1816 
.do...... 

.do...... 

.do 


July 

March 

July 

Nov. 

Aug. 

Dec. 


9,1816 
27,1818 
21,1818 

24. 1819 

24. 1820 
12, 1820 


Brevet  and  former 
commissions. 


Captain. 
....do.. 
....do.. 

do.. 

Major.. 
....do.. 
....do.. 
....do.. 
Captain, 


Major. . 
•••.do.. 


ApU  18, 1818 
May  21, 1813 
June  30,1814 
Aug.  17,1814 
Sept.  4, 1816 
Oct.  6, 1816 
Oct.  31,1817 
AprU  18,1818 
Jan.  28, 1820 
June  18, 1821 
Nov.  6, 1802 
Feb.  8, 1803 
March  6,1806 
Dec.  9, 1807 
March  24, 1812 
Sept.  29,1812 
Feb.  18, 1813 
Feb.  18,1814 
April  8,1814 
Nov.  22,1814 
April  29,1816 
Nov.  12,1816 
AprU  18,1818 
do 


.do. 
.do. 
.do. 


William  H.  NlcoU do 

Bobert  French do..... 

Chas.  N.  M'Coskry do 

James  Cutbush do..... 


May 

Aug. 
Aug. 
Feb. 
July 
Dec. 
Jan. 


.do 

.do 

15,1818 
10, 1818 
21,1818 

3. 1819 
23,1819 

4, 1819 
28, 1820 


do 

April    12,1820 
do 


May     16, 1820 


Remarks. 


Pensacola.... 

Third  infantry 

Sixth  in&ntiy..... 
Seventh  infiintry .. 
Utica,  New  York.. 
Charleston,  S.  C... 
Detroit,  Mich.  Ter. 
Boston,  Mass...... 

Philadelphia 

New  York... 

Baton  Rouge.  ..... 

Norfolk,  Virginia.. 

St.  Louis • 

St.  Augustine. •••.. 

Washington. ...... 

Seventh  in&ntry . . . 

Green  Bay.... 

Baton  Rouge 

Sackett'  s  Harbor.  . . 

Dead 

Pensacola .... 

Council  BlufiiB 

Fort  Columbus.... 

St.  Peters......... 

Fort  Nelson,  Va... 
Fort  Constitution.. 

Fort  Sullivan 

Pittsburg  Arsoia].. 
Fort  Niagara.  ....  . 

FortWolcott 

Fort  Washington.. 
Fort  Trumbull...  . 
Died  Aug.  18,  182L 
Resig'dJuly  1,1821. 
Arsenal,  Richmond. 

Fort  Mifflin 

Boston  harbor  .... 

Annapolis . 

Fort  McHenry.... 

Fort  Preble 

Detroit 

Fort  Norfolk 

Fort  Johnson,  N.  C. 

Fort  St.  Philip 

Fort  Jackson,  Sav'h. 

Amelia.. ...•• 

Arsenal,  Watervleit. 
Charleston  harbor. 
Mackinac......... 

Resigned  July   16, 

1821. 
Council  Bluffs..... 

Belle  Fontaine  .... 

Dead 

West  Point 


HABBIET  B.  WlCOVB, 


B — Continued. 


Karnes  and  rank. 


Wm.  8.  Conutock,  ass'nt  snrgeon 
Bichard  Randall.. ...... do...... 

Geoige  B.  M'Knight....do...... 

Lyman  Foot....  ...... .do.... .. 

Thomas  P.  Hall do 

8.  H.  littlejohn do 

C.  A.  Finley do 

Chas.  Mendenball......do 

B.  M.  Coleman do...... 

Benjamin  King do 

A.  P.  MerriU do 

H.  F.Hall do 

Prestley  H.  Craig do 

Charles  Sloan do...... 

John  Jackson .....do...... 

John  A.  Brearton......do...... 

Henry  Stevenson. ...••  .do...... 

MordicaHall do 


Date  of 
appointment. 


SHGimia  DSPABTMSHT. 

Owp%qf  Engineert. 

Alexander   Macomb,  chief  en- 
gineer  


Simon  Bernard,  assistant  engineer 

Chas.  Gratiot,  lieutenant  colonel. 
J.  G.  Totten •••. major.... 


Sam.  Babcock ....do 

Sylv.  Thayer captain.. 

B  £.  De  Bnssey do..... 

Fred.  Lewis ...do 

T.  W.  Manrice do 

Hipol.  Dnmas......  ••.. .do..... 

John  L.  Smith.... do 

Hor.  C.  Story 1st  lieutenant. 

George  Blaney do..... 

Thoe.  L  Leslie do 


Wm.  H.  Chase.... do 

Bd.  Delafield...«».  ••••.do..... 

Andrew  Taloott... ...... do 

Wm.  A.  £lia8on...2d  lieutenant. 

Fred'kA.  Underhill do 

Cornelias  A.  Ogden do 

Henry  Brewerton. ....... do..... 

Stephen  Tattle.... do 


And.  J.  Donelson**..  ••••do«.«i 


Oct. 


Oct. 
Dec. 


12,1820 

.do 

13, 1830 

12, 1820 

.do 


June      1, 1821 


.do. 
.do. 


.do , 

.do 

.do 


.do, 
.do. 
.do. 


July 
July 
Oct. 


.do 

1,1821 
16, 1821 
28, 1821 


June      1, 1821 


Not.    16,1816 

March  31, 1819 
Nov.    12,1818 


March  31, 1819 
Oct.      13, 1813 

Feb:       9,1815 

Oct.  1,1817 
Nov.  12,1818 
March  31, 1819 
Aug.  29,1820 
April   15,1818 

Nov.  12,1818 
March  31, 1819 


do 

Aug.  29,1820 
Oct.  10, 1820 
July  1, 1819 
do 


do 

do J 

Aug.     29, 1820 


Oct        1, 1820 


Brevet  and  fonner 
commissions. 


Major  genera]  by 
brevet,  Septem- 
berll,  18U.... 

Brigadier  general 
by  brevet. 


Lieut,  colonel  by 
brevet,  Septem- 
ber 11,  18U. 


Major  by  brevet, 
Feb'ry20, 1815. 

Brevet,  Septem- 
ber 11,  1814. 


Brevet,    Septem- 
ber 17,  1814. 


Brevet,   July    1, 

1820. 
Brevet,    July  1, 

1820. 


Bemarks. 


New  York.— ...•• 
Charleston  harbor. 

Fort  Smith • 

Plattsburg 

Chicago ••••• 

Sackett's  Harbor... 
With  the  7th  inf  y. 
Prairie  duChien... 
With  the  7th  inf  y. 

Baton  Bouge . 

Pensacola 

Green  Bay ..*• 

Fort  Armstrong... 
Baton  Bouge. ....• 

Pensaoola  ......... 

Washington.  ...... 

St.  Marks 


Headquarters,  Waah- 
ington. 


Paymaster,  Washing- 
ton. 
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B — OontinQed. 


Karnes  and  rank. 


Tbpognyhical  Bngmeen, 

John  Andereon major. 

Isaac  Boberdeau do... 

John  J.  Abert..... do... 

Jas.  Kearney...... ...... .do... 

Stephen  H.  Long .do... 

P.  H.  Perranlt do... 


Jbpoffraphical  EngiMtn, 


Hugh  Yonng captain. 

William  Tell  Ponsdn do 

John  Le  Conte.... do.... 

Hartman  Bache do.... 


Date  of 
appointment. 


April  12,1813 
April  29,1813 
Not.  22,1814 
April  29,1816 
do 


Feb.    17,1817 


Feb.  19,1817 
March  6,1817 
April  18,1818 
July    24,1818 


Brevet  and  former 
commiflBions. 


BemarkB. 


HARRIET  B.  MACOMB. 


B — Continned. 


Names  and  rank. 


TIBBtr  BBOmiNT  OF  ASHLLIRT. 

Cbhnel, 
Moses  Porter....... 


ImUmani  Cblonel. 


G.  BomfDrd. 


MctjcT, 


John  B.  Walbach 


OngBttnnSt 


A.  McDowell  . 
J.  B.  Crane... 
A.  8.  Brooks.. 
J.  li.  Eastman 
James  Dalliba 


8.  Chnrchill... 
W.  J.  Worth  .. 
Milo  Mason.... 
Henrj  Whiting 


P.  Whiting. 


Fint  LimUaumlt, 


N.  Baden 

H.  Sannders....... 

P.  Melondj 

R.  M.  Kirby 

J.  A.  Dix 

G.  W.  Gardiner 

C.  8.  Merchant .... 

N.  G.Dana 

«!•  D«  jSiDeel.... .... 

W.  T.  Willard 

Henry  W.  Griswold 

B.  C.  Brent 

W.Smith 

C.  Despenville 

John  C.  Kirk 

J.  Simonson....... 

M.  A.  Patrick 

S.  &  Smith 


Seoond 


Samuel  Cooper.... 
Andrew  Mclntyre. 
H.  Brown  .«•...• , 

Giles  Porter 

George  Webb.... . 
W.B.  Davidson... 
J.  Howard 


Date  of  appoint- 
ment. 


Mar.  12,1812 


Feb.     9. 1815 


April  25, 1818 


April  1,1812 
July  6, 1812 
do 


July  31,1813 
Ang.    5, 1813 

Aug.  15,1813 
Aug.  19,1814 
May  17,1816 
Mar.     3, 1817 

Sept.  10, 1819 


Aug. 
July 
Oct. 
Mar. 


6, 1813 
14, 1814 

24. 1817 

23. 1818 
do 


April 


20, 1818 

do 

do 


Dec. 

Mar. 

June 

Sept. 

Sept. 

Oct. 

Aug. 

NOY. 


.do 

do , 

11,1818 

5,1819 

5,1819 

10, 1819 

30, 1819 

10. 1819 
11,1820 

30. 1820 


Not.  15, 1817 
Feb.  13,1818 
July  24,1818 
do 


do 

Sept    1,1818 
do 


Brevets  and  former  com- 
missions and  batt. 


Brig.  gen.  bvt.,  Sept.  10, 
1813. 


Bvt.,  Dec.  22,  1814,  oni- 
nance. 


Lt.  col.  bvt.,  May  1,1815. 


Maj.  bvt.,  Nov.  13,  1813. 
Maj.  bvt.,  Sept.  11,  1814. 

Maj.  bvt ,  Feb.     9,  1815, 
ordnance. 

Maj.  bvt.,  July  25,  1814. 

Bvt.,  March  17,  1814,  a. 
q.  m. 


A.  C  S. 

Maj.  staff,  April  29,  1816. 

Aid  to  General  Brown. 

A.  C.  B. 

A.  0.  8. 

A  C.  S. 

Bvt.,' Oct.  10,  1814. 


A.  C.  S. 


A.    C*    Da 


Bvt.,  Dec  11, 1815. 
A.  C.  8. 
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B — Continued. 


Names  and  rank. 


C.  Wharton 

D.  Van  Ness..... 
Ben.  Yining..... 
Z.  J.  D.  Eansley  . 
Jnstin  Dimick... 
G.  W.  Whistler.. 

J.  Tyler 

W.  H.  Swift 

A.  Pickevin  ....• 

Ben.  Walker 

G.  D.  Bamsay  ... 
Wm.  T.  W.  Tone 


SSOOND  RBODONT  Of  ASTILURT. 


Oohnd. 


N.  Towson 


LiaUenaU  Cbhnd. 


James  House 


Mutfor, 


Jacob  Hindman. 


CkgAttint, 


Wm.  Gates 

A.  G.  W.  Fanning. 

I.  Roach,  jr.. 

J.  F.  Heilcman  ..., 
George  Talcott. ..  .. 
Charles  J.  Nonrse., 
Frs.  8.  Belton  ..... 
Bd.  A.  Zantzlnger.. 

J.  Mountfort , 

Thomas  C.  Legate.. 


Ihrd  IdeutaumU. 


David  T.  Welch.-.*.. 

EiyahLyon 

E.  Kirby 

J.  W.  Ihompson..... 

Bichard  Bacfae 

Lewis  G.  De  Bussey.. 

Charles  Mellon 

John  S.  Pierce 

Allen  Lowd 

G.  S.  WUkins 

Timothy  Green 

H.  W.  Fitsshugh 

J.  J.  Davis 

Bobert  L.  Armstrong. 

Patrick  H.  Gait 

H.  8.  MaUory 


Date  of  appoint 
ment. 


Oct. 
Mar. 
July 


28,1818 
S, 1819 
1, 1819 

do 

do 


.do. 
.do. 
.do. 


Aug. 
Dec. 
July 
July 


13,1819 

31,1819 

1, 1820 

12, 1820 


June    1, 1821 


Mar.    3, 1813 


June  26, 1813 


Mar. 

Mar. 

AprU 

May 

Aug. 

June 

July 

L/6C. 

Aug. 
May 


April 

Jan. 

May 

May 
June 
April 


3, 1813 
13, 1813 
13, 1813 
6, 1813 
5,1813 
17,1816 
81,1817 
12,1818 
11,1819 
13, 1820 


13, 1830 
1, 1817 
1,1817 
21,1817 
15, 1817 
20,1818 
do 


.do. 
.do. 
.do. 


July 
8ept. 
May 


.do 

.do 

.do 

2, 1818 

26. 1818 

31. 1819 


Brevets  and  former  com- 
missions and  batt. 


Col.  bvt.,  Blay  17,  1815. 


Maj.  bvt.,  Aug.  15,  1814. 


Ordnance. 

Maj.  staff.  Sept.  14,  1814. 
Maj.  staff,  Oct.  18,  1814. 
Bvt.,  Aug.  15,  1814. 
Bvt.,  Sept.  11,  1814. 


Capt.  bvt.,  June  20, 1814. 

A.  C.  S. 

Aid  to  General  Brown. 

Bvt. ,  Apr.  17, 1813,  a.c.  s. 

A.  C.  S« 

A.  C.  B. 

A..  C  D. 
A.  C.  8. 


HABBIET  B.   MACOMB. 
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B — Continued. 


Names  and  mnk. 


Date  of  appoint- 
ment. 


W.  Wells..., 
C.  M.  Eakln. 


Seeond  lAaitmcmU, 


W.  E.  Williams , 

Samuel  Binggold  . . .  . , 

Ed.  Harding 

Joseph  Strong  .' , 

James  Oreen , 

Abm.  C.  Fowler  -..., 

Martin  Thomas , 

Jacob  A.  Damest...., 

Henry  Gilbert 

Lemuel  Gates 

Tliomas  P.  Bidgelej.. 

James  W.  Webb 

John  B.  Bowes. ...... 

James  A.  Chambers  ., 

W.  C.  DeHart , 

Daniel  D.  Tompkins.. 
William  P.  Buchanan. 
Joshua  Bamej....... 

Jno.  M.  Swift 


THUID  BIODflNT  OF  ARTILLSRT. 


OoiUmd, 


Walker  E.  Armistead. 


lAeuUnand  Cdonel, 

G.  E.  Mitchell,  (resigned  June  31,  1821).... 
W.  Lindsay 


MojoT, 


James  Bankhead. 


Cc^ptaxM, 


William  Wilson, 
Boger  Jones.... 


8.  B.  Archer..... 
Thomas  Stockton 
Henry  K.  Craig.. 
William  Laval  .. 
Mann  P.  Lomax  . 
George  N.  Morris 
BufuB  L.  Baker  .. 
Felix  Ansart..... 


>•• 


Fini  lAaUaianU. 


8.  Spotts 


iEkieas  Mackay  .. 
Joseph  P.  Taylor. 


Aug.  28, 1819 
May   13,1820 


June 
July 


30, 1818 
24, 1818 
.do 


Sept. 
Mar. 
Mar. 
July 


.do 

11,1818 
3,1819 

31, 1819 
1,1819 

do 


Aug. 


13, 1819 

.do 

.do , 


Oct. 
July 


10, 1819 
1, 1820 
.do 


.do. 
.do. 
.do. 
.do. 


Nov.  12,1818 


Mar.     3, 1813 


Aug.  15,1813 


May     3, 1808 
July     6, 1812 

do 


Sept.  10, 1812 
Dec.  23,1813 
Feb.  15,18U 
Nov.  17, 1814 
Jan.  15,1817 
May  21,1817 
Nov.  28, 1819 


May   22,1814 

Dec.     1,1816 
Nov.  24, 1817 


Brevets  and  former  com- 
missions and  batt. 


A.  C  8. 
A.  C  8. 


A.  Q.  M. 


Col.  bvt,  May  5,  1814. 


Maj.  bvt.,  May  3, 1818. 
Lt.  col.  bvt.,  Sept.  17, '14, 
col.  stafif,  Aug.  10,  '18. 
April  27,  1813,  ordnance. 
AprU  15,  1814. 

Maj.  bvt.,  Nov.  7,  1814. 


Capt.  bvt.,  Jan.  8,  1815, 

a  c  s 
Bvt.,  Maich  12,  1813. 
A.  c.  8.  bvt.,  July  15, 1814. 
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HARRIET  B.  MACOMB. 


B — OontinQed. 


Names  and  rank. 


I.  L.  Gardner 

Thomas  Childs 

G.  M.  Thruston 

W.  L.  Booth 

Thomas  J.  Baird 

Upton  S.  Frazer 

Thomas  W.  Lendrum. 
James  Spencer....... 

I.  A.  Adams......... 

J.  W.  Phillips 

Henry  F.  Evans 

J.  A.  Webber 

R.  B.Lee 

F.  L.  Griffith 

John  Hills 


Second  lAeuUnanU, 


Samnel  McKenzie... 
Geoiig^e  W.  Corprew, 
Williams.  Newton., 

Joseph  Hopkins 

I.  F.  Hamtramck. ... 

JohnL'Eogle 

J.  M.  Edwards 

A.  Brockenbrongh... 
L.  A.  BJgail.....  ... 

John  Smith 

Alexander  Stewart . , 

H.  Gamer 

Thomas  E.  Sudler... 
William  H.  Bell.... 
Francis  N.  Barbarin. 

H.  J.  Feltus 

Rawlins  Lowndes  ... 
W.  H.  Kerr 


Date  of  appoint- 
ment. 


April 


20, 1818 

do 

do 


rOUaXH  BBQIMBNT  OP  ASHLLRBT. 

OoUmd, 
John  R.  Fenwick 

William  Macrea • 

Abram  Eostis......  •• 

E.  Hnmphrers...... 

John  A.  Bnid 

B.  K.  Pierce 

M.  M.  Payne 

John  B.  Bell 

Jer.  D.  Hayden 


April 

June 

Oct. 

May 

June 

July 

Aug. 

Aug. 

Oct. 


25, 1818 

2. 1818 

20. 1818 
30,1819 
26,1819 

31. 1819 

4. 1819 
8,1819 

31,1819 
do 


Nov. 
uec. 


July 


28, 1819 
31,1819 


24,1818 

.do 

.do 


Mar. 
July 


3, 1819 

1, 1819 

do , 


Aug. 

Aug. 

uec. 

Jan. 

July 


.do 

.do 

4, 1819 
18,1819 

4. 1819 
28,1820 

1. 1820 
.do 


Oct. 


.do 

.do 

.do 

27, 1820 


June    1, 1821 


April  19, 1814 


Mar.  15,1810 


Jan.  9, 1809 

July  6, 1812 

Oct.  1, 1813 

Mar.  2, 1814 

Oct.  10,1814 

Feb.  9,1815 


Brevets  and  former  com- 
missions and  batt. 


A.  Q.  M. 

A.  C  o. 


A.  C.  S. 
A..  U.  S. 
A.  C  S. 


A.  C  n. 


A.  G.  8. 


Bvt.,  March  18,  1813. 


Bvt,  July  10,  1812. 


Lt   coL   bvt.,  Sept   10, 
1813. 


Maj.  bvt.,  Bee.  28,  1814. 
Maj.  bvt.,  Oct  31,  1814. 


Bvt.,  March  IS,  1813. 


HABBIET  B    MACOMB. 
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B — Continned. 


Names  and  rank. 


William  Wade 

William  F.  Hobart. 
John  Elrving. ...... 

Abm.  L.  Sands..... 


Firtt  LiadmimU. 


L.  Whiting 

SI.  Waahbum 

M.  8.  Maflsey  .... ...... ...... ... 

William  L.  McClintock 

0.  8.  Drane 

John  Monroe ...•••• 

Jac.  Schmuck......  ...•• 

J.  Bipley 

HughK.  Mead 

J.  Parkhont,  (died  July  6,  1821). 

James  Monroe 

J.  D.  Graham 

J.  R.  Vinton 

W.  G  McNeill 

T.  I.  Gardner 

John  Symington. ..., 

1.  M.  Washington 

W.  Wright 


Second  LmUaumtt* 


Joseph  N.  Chamben 

Charles  Ward 

Henry  A.  Thompson 

William  Tamball 

Ethan  C.  Sickles 

James  S.  Hepburn 

Joseph  D.  Rupp , 

James  R.  Blaney 

George  C.  Hutter 

E.  G.  W.  Butler 

J.  H.  Winder 

8.  B.  Dupenbury 

W.  a  Maitland 

Edwin  B.  Alberti 

John  T.  Davidson,  (dead). 

H.  P.  Welch 

P.  Morrison , 

Charles  Thomas 


Ordnance  Storduepen. 


William  W.  Paine. 

J.  Snowden 

Jacint  Laval 

A.  Giles 

Thomas  Harrison. , 

H.  McCall 

D.  Hopkins 

J.  Whistler 

H.  Johnson 


Date  of  appoint- 
ment. 


Feb.  9, 1816 
Jan.  1, 1817 
April  25, 1818 
Sept.  17, 1818 


June 

Jan. 

Aug. 

Sept. 

Nov. 

April 


16, 

29, 
15, 
20, 
do. 


1814 
1817 
1817 
1817 
1817 
1818 


July 

Dec 

Sept. 

Sept. 

Dec. 

Dec. 

May 

May 

Aug. 


July 
Oct. 
July 


do. 
do. 

1, 
31, 

30, 

31, 

17, 
23, 
23, 


1818 
1818 
1819 
1819 
1819 
1819 
1820 
1820 
1820 


24, 1818 
1,1818 
1,1819 

do 

■do , 


Jan. 
July 


.do 

.do 

.do 

28, 1820 

1, 1820 

.do 


July 
Oct. 


June 


do 

.do 

12, 1820 
27, 1820 

do 

.do 

1,1821 


Brevets  and  former  com- 
missions and  batt. 


Ordnance. 


A.  C.  S. 
A.  C.  S. 

Bvt.,  25  July,  1814. 
A.  C.  S. 


A.  C.  S. 


Station. 


Richmond. 
West  Point. 
Harper's  Ferry. 
New  York. 
Schuylkill. 
Charleston. 
Baltimore. 
Belle  Fontaine. 
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HABBIET  B.  MACOMB. 


B — Oontinaed. 


Names  and  rank. 


FIB8T  INFANTRT. 


Cblond. 


T.  Chambers. 


LieuUnanI  OoUmel, 


R.  Bailer. 
Z.  Taylor. 


Major. 


R.  Whartenby- 


OapOtuu. 


S.  W.  Kearney.. 
John  Jones...., 
W.  C.  Beard.... 
James  H.  Gale. , 
Richard  E.  Call. 
W.  V.  Cobbs.-. 

G.  Loomis , 

T.  P.  Smith  . ... 
Truman  Cross . . 


S.  H.  Webb 

Wm.  H.  Ker 

R.  D.  Richardson 


Finl  iMuUsMBnU, 


Garston  Powell ... 
George  C.  Spencer, 
E.  A.  Hitchcock  .. 
Wm.  S.  Uamey... 
W.  R.  Jouett.... . 
Samuel  L.  Isett... 
Thoe.  Barker  ...•• 
Const.  Heroe  .•••. 

E.  Davis ;... 

Alfred  Mitchell .., 


StamA  iMiamamU, 


E.  J.  Lambert . . 
W.  Malcolm.... 
J.  Mackeniie ... 
Jasper  Strong.. • 
John  Tucker.... 
Ths.  J.  Ayres... 
Mart.  Burke.... 
Samuel  li'Ree.. 
William  Day.... 
Ths.  P.  Gywnne, 


8.  Culbertson. 


Date  of  appoint- 
ment. 


Not.  10,1818 


April  20, 1819 


AprU  13, 1817 


April 

July 

May 

July 

July 

Mar. 

April 

April 

Sept. 

July 
Dec. 
Aug. 


1, 1813 
29,1813 

1,1817 
31,1817 

1,1818 
31,1819 

7,1819 
25, 1819 
27,1819 

9, 1820 
1, 1820 
6,1813 


July  1 
Oct.  1 
Oct  31 
Jan.  7 
Mar.  31 
Sept.  27 
July  23 
Sept.  3 
Oct.  3 
Dec     1 


,1818 
,1818 
,1818 
,1819 
,1819 
,1819 
,1820 
,1820 
,1820 
,1820 


Mar. 
July 


10, 1819 
1,1819 

.do , 

.do , 


Dea 

Jan. 


4, 1819 
28, 1820 
.do 


July 
Oct. 
Dec 


1, 1820 
27, 1820 
12, 1820 


Brevets  and  former  com- 
missionB. 


Bvt ,  May  1,  1814. 


A.Q.M. 

Bvt ,  Aug.  20, 1814. 

Bvt ,  Nov.  7, 1814. 


A.  q.  m.  major  stafif,  Oct. 
17, 1820. 


A.C.S. 


A.C.& 


HARBIET  B.  MACOMB. 
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B — Continued. 


Names  and  rank. 


SECOND  INFAMTRT. 


OoIomI, 


Hugh  Brady. 


LieulenarU  OdUmel, 


W.  lawrenoe 


Major, 


£co8  Cutler 


CapUdm. 


Alex.  R.  Thouipfion 
Newman  S.  Clark .. 

£.  Boardman 

J.  H.  Ballard 

T.  J.  Beall- 

W.  Hoffman 

J.  H.Wilklns 

G.  Dearborn. ...... 

T.  Staniford 

Daniel  Curtis 


FtrU  lAiaUmanU. 


B.  A.  Boynton... 
Owen  Ransom.., 
James  Toung.... 
S.  B.  Griswold... 
Walter  Bicker,  jr. 
R.  M.  Harrison  .. 
C.F.Morton.... 
8eth  Johnson.... 
Joshua  B.  Brant.. 

Johnditz 

£.  K.  Bamum . .. 


Stoond  lieulmmiM. 


Henry  Smith 

M.  F.  Van  De  Venter,  (died  August  27), 
BdwinV.  Sumner.. ..•.,....■... ,....., 

Edmund  B  Qriswold •...., 

Samuel  K  Russel.... 

David  Brooks 

Carlos  A.  Waite 

George  P.  Undsay 

J.  B.  Pendleton.......... ...... ....... 

J.  8.  Gallagher 

A  Morton.  •••. 


Affib*. 


B.  Gray. 


Date  of  appoint- 
ment. 


July    0, 1812 


May     8, 1818 


Feb.  10,1818 


May 

Oct. 

Mar. 

April 

Sept 

May 

Aug. 

Sep^. 

Mar. 

Oct 


1,1814 

1,18U 

31,1817 

22. 1817 

26. 1818 
1,1819 

28,1819 

30,1819 

1, 1820 

17, 1820 


Nov. 
April 
June 
Sept 


25. 1813 
19, 18U 

30. 1814 
1, 1814 

.do 


Nov. 
Mar. 
May 

Dec. 
Dec. 
Dec. 


June 
July 
Mar. 
Aug. 


1, 1817 

31,1819 

1,1819 

1,1819 

31,1819 

30, 1819 


17,1816 
22, 1822 
3, 1319 
13, 1819 
do 


Jan. 


July 
July 
Oct 
July 


28, 1820 
do 

1, 1820 
12, 1820 

4. 1820 

1. 1821 


Brevets  and  former  com* 
missions. 


Bvt.,  Sept  15, 1814. 


Bfrt.,  May  1, 1814. 


Bvt.,  July  25,1814. 
Bvt ,  Aug.  1. 1813. 

Bvt,  Mar.  17, 1814. 


A.  C.  S. 


A.  Q.  M. 


A.q.m.bvt,  Sept  17,1814. 
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HARRIET  B.  MACOMB. 


B — Continued. 


Names  and  rank. 


THIBD  nrrAKTET. 


CdUmd. 


N.  Pinkney, 


iMutmumt  OoUmd. 


John  M'Neal,  jr. 


Major, 


D.  Baker. 


CfapCotfM. 


C.  Larrabee.... 

William  Whistler.... 
Stephen  W.  Kearney. 
B.  Watson 

Hez.  Bradley 

John  Green. ..... .... 

W.  C.  Beard 

J.  Garland 

W.  Browning........ 

B.  Humphrey 

K.  B.  Mason 

J.S.Nelson 


Fiini  lAjeuUnantM. 


William  G.  Belknap. 

John  B.Clark 

£d.  £.  Brooks 

Andrew  Lewis 

T.  J.  Harrison 

R.  C.  Pomeroy 

James  Dean. 

A.  Musser , 

Hor.  Webster 

Henry  H.  Loring  ... 


Second  lAaOenaniB, 


Samuel  W.Hnnt-., 

H.  N.  Baker , 

J.  W.  Webb 

J.  C.  Hay  ward 

B.  Walker 

A.  Wood  ward. ...., 

J.  M.  Tufts 

L.  N.  Morris....... 

Stewart  Cowan  .... 

William  Tolson.... 

James  B.  Allen  .... 

Edwin  A.  Caldwell. 

Otis  Wheeler 

H.  Bainbrldge...., 


Date  of  appoint- 
ment. 


May   13,1820 


Feb.  24,1818 


June    1, 1819 


Sept. 

Dec. 

April 

Aug. 

April 

Sept. 

May 

May 

Nov. 

Dec 

July 

Aug. 


Aug. 

May 

June 

Feb. 

April 

Sept 

Oct. 

June 

April 

Oct. 


12,1812 

31. 1812 
1,1813 

13. 1813 

19. 1814 
25, 1814 

1, 1817 
7,1817 
1, 1817 

24. 1818 
31,1819 

13. 1819 


19,1814 
7, 1817 

1. 1817 
10, 1818 
20, 1818 

1. 1818 
31,1818 

1. 1819 

6. 1820 
17, 1820 


Feb. 
Aug. 


3, 1819 
13, 1819 
.do 


Jan. 
Dec. 
May 
July 


28, 1820 

11. 1819 

17. 1820 
1, 1820 

.do 


July 

Oct. 

jily 


12, 1820 

do 

27, 1820 

■do 

1, 1821 
•do 


Breyets  aad  former  com- 
missions. 


Col.  bvt,  July  26, 1814. 


Bvi.,  Aug.  9,1812. 


Maj.bvt.,  Aug.9,1812. 


Bvt.,  Oct  31, 1814. 


Brt,  April  30,1813. 


A*  \jm  Da 


A.C.8. 


HABRIET  B.  MACOMB. 
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B — Continued. 


Names  and  rank. 


SuOen. 


J.  Dean,  Oreen  Bay.. 
H.  Whiting,  Chicago. 


rOUBTH  ISFAirTBY. 


CoUmdt. 


D.  K  Clinch. 
B.  Butler.... 


Lieutenani  (hlcnd. 


G.  M.  Brooke, 


Major, 


J.  B.  Maney. 


d^ptoiM. 


J.  H.  Vo«e 

SaundeTB  Donoho . 
James  H.  Hook... 
J.  S.  M'Intosh.... 
James  M.  OlasBell, 
Francis  L.  Dade.. . 

Philip  Wager 

R.  Humphrey..... 

Hen.  Wilson 

R.  M.  Sands 

F.  W.  Brady 


FirU  Lieutenants. 


H.  R.  Dulany 

William  Lear 

Jer.  Yancey. 

G.  W.  Allen 

J.  Page.  .: 

Lee  Slaughter. 

E.  Webb 

William  M.  Graham, 
Edw.  Alexander.... , 
Tbo6.  Johnston  ..... 


Second  LieiUenanta, 


Jos.  B.  Shaw , 

W.  H.  Mann 

B.  B.  A.  Tate 

Arthur  W.  Thornton. 
John  J.  Jackson..... 

George  Mounts 

J.  B.  Triplet 

William  Martin..... 

T.  Bork 

Edward  N.  Dulany .. 


Date  of  appoint- 
ment. 


June    1, 1821 


Mar.     1, 1819 


May     5, 1813 


July 


Mar. 

Feb. 

Feb. 

May 

Dec. 

ApHl 

April 

a/6C. 


Feb. 
Feb. 
Dec. 
Jan. 


6, 1812 
do 

20,1813 
8,1817 
10,1818 
24,1818 
8, 1818 
24,1818 
20,1819 
30,1819 
31,1820 


10,1818 

24,1818 

1,1818 

1,1819 

do 


April 

July 

Aug. 

Aug. 

Dec. 


30. 1819 
31,1819 
11,1819 

20. 1820 
31, 1820 


Nov. 

Feb. 

Mar. 

Nov. 

Dec. 

Jan. 

Oct. 


12,1818 
3,1819 
3,1819 

30. 1819 
1,1819 

28. 1820 
27, 1820 
.do 


.do. 
.do. 


Rep.  a  C.  218 2 


Brevets  and  former  com- 
missions. 


Col.  staff,  Mar.  6, 1814. 


Col.  bvt.,  Sept.  17,1814. 


Maj.bvt.,Aug.4,1814. 


Maj.8ta^,May22,181P. 


A.  0.  S. 
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B — Continued. 


Names  and  rank. 


StUler. 


W.  M.  Read. 


FIFTH   INFAKTRY. 


CoUmel. 


Joaiah  SnelllDg 


lAeuienant  Coiondt. 


W.  Morgan 

Henry  Leavenworth, 


Major. 


J.  £.  Dinkins. 


CapUoM. 


J.  H.  Vofle 

8   Burbank 

George  Bender 
John  Bliss  .... 
M.  Marston.... 
Ben.  Watson .. 
J.  Fowlejr.... 
David  Perry.  ,. 
Bennet  Biley  .. 
M.  J.  McGee  ... 
Charles  L.  Can 
T.  F.  Hunt .... 


^9L  LieuUnanU, 


J.  Plympton  ... 
8.  B  Griswold. 

D.  Wilcox 

Rt.  A.  M'Cabe 
Nathan  Clark.. 

T.  Hunt 

J.  M'nvaln..-- 

H.  Scott 

O.  Lowe 

F.B.  Green.... 
£.  K.  Bamom. 


Second  LieuUnanU. 


8.  S.  Stacy 

C.  Burbridge  .... 
J.  C.  Russell .... 

C.  C.  Hobart 

Jos.  M.  Baxley .. 

D.  Tyler 

A.  Pickerin...... 

B.  Gorham 

W.  B.  Crugei*.... 
Phineas  Andrews 
W.  Alexander.... 
8.  M.  Capron.,.. 


Date  of  appoint- 
ment. 


June    1, 1819 


Feb.   10,1818 


May     8, 1818 


July 

Mar. 

May 

May 

June 

Aug. 

June 

Sept. 

Aug. 

July 

Dec. 

May 


July 

Kept. 

Oct. 

Oct. 

Mar. 

July 

April 

Nov. 

Mar. 

Mar. 

Dec. 


July 

June 

July 

Oct 

Aug. 

July 

Aug. 

July 

July 

Oct. 


July 


6,1812 
13,1813 
13,1813 
13,1813 
26,1813 
15, 1813 
10,1814 
1,1814 
6,1818 
10,1815 
31,1818 
20, 1820 


31,1813 

1  1814 

2, 1814 

16,1816 

17,1817 

1,1817 

30,1819 

2, 1819 

15, 1820 

27. 1820 

31, 1820 


22,1817 
16,1818 
24,1818 

8,1818 
13,1819 

1,1819 
13,1819 

1, 1820 
12,1820 
27, 1820 
do 

1,1821 


Brevets  and  former  com- 
missions. 


Col.  bvt.,  July  25, 1814. 


Bvt.,Mayl5,1814. 


Maj.  bvt,  July  25, 1814. 
A.aM. 

Maj.  bvt,  Aug.  15, 1814. 
Maj.  bvt,  July  25, 1814. 


A.  Q.  M. 


Bvt.,  May  1,1814. 
A.  C.  S. 
A.  C.  o. 


A.  (/*  o. 
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B — Continued. 


Karnes  and  rank. 


SvOert. 


L.  Learned,  Si.  Peter's 

6.  Gooding,  Prairie  du  Chien. 


SIXTH  INFAHTRT. 


OoUmdt, 


H.  Atkinson  ....  , 
Duncan  L.  Clinch, 


LieutenarU  Colonds, 


H.  Leavenworth . . . . . 
Willoughby  Morgan, 


Major. 


Alex.  CummingB. 


Chptaint. 


W.  S.  Foster 

Dan.  Ketchum..... 

Th.  Hamilton 

W.  Martin 

Matthew  J.  Magee. 

William  Haile 

J.  M'Gunnegle  .... 
William  Armstrong 

B.  Riley 

James  S.  Gray..... 
Ephtaim  Shay  lor  .. 


Finl  LiadenanU, 


J.  Clark,  jr 

John  Gaott.... 

Gab.  l<ieid 

C.  Pentland 

Thos.  W.  Kavanaugh 

L.  P^mer 

Jacob  Brown  ...... .. 

8amuel  Shannon 

Hen.  Taylor 

Zalmon  C.  Palmer.... 


Second  LiaUaianU. 


W.  D.  McCray 

Jos.  Buckley 

William  N.  Wickliflfe , 

John  Duncan. 

Jno.  Bradley •-.  .< 

N.  L  Cruger • 

Thos.  Noel 

W.  W.  Morris 

Wharton  Bector 

Rd.  Wells,  (resigned  Dec.  1,  1821) 
Joe.  Buckley...... 


SuOer. 
Jno.  0.  Fallan,  Council  Bluft. 


Date  of  appoint- 
ment. 


April  20, 1819 


Not.  10, 1818 


April  20, 1819 


Mar. 

Sept. 

Feb. 

Mar. 

Feb. 

ICay 

July 

July 

Aug. 

Nov. 

April 


Sept. 

April 

April 

July 

Nov. 


13, 1813 
30,1813 
21,18U 
17,  ISU 
10,1816 
U,  1818 
12, 1818 
31,1818 
6, 1818 

10. 1818 

30. 1819 


1,18U 
5,1818 
16, 1818 
31,1818 
10, 1818 
do , 


Aug. 
Feb. 
Mar. 


18,1819 

23, 1820 

1, 1820 

.do , 


Feb. 

Aug. 

Sept. 

Dec. 

Jan. 

July 


3,1819 
13,1819 

20. 1819 
4,1819 

28. 1820 
1,1820 

do , 


July 
Oct. 
June 


j\o 

12, 1820 

27, 1828 

1, 1821 


Brevets  and  former  com- 
missions. 


Maj.  bvt.,  Aug.  16, 1814. 
Maj.bvt.,  July  26,1814. 


A.aM. 


A.C.S. 


A.  C  5. 
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B — Oontinned. 


Names  and  rank. 


gSVENTH  iNFAinST. 


OoUmd, 


Matthew  Arbuckle . 


LiiuUnant  CoUmd, 


William  lindsay. 
Z.  Taylor 


Major, 


A.  B.  WooUey, 


OaptaxM. 


WlUUm  Bradford  , 

D.  E.  Twiggs 

W.  Davenport 

B.  D.  Richardson, 

J.  8.  Allison 

George  Birch 

B.  B.  Hyde 

Nath.  Young 

O.  Leftwich 

T.  Cross 

Daniel  E.  Burch... 


Fvnl  lAeulmanU, 


H.  Berryman *.. 

O.  Murdock 

J.  Wheelock 

Jno.  Phllbrick 

N.  G.  WUkin^on 

A.  M.  Houston 

William  N.  Bronaugh, 
BichardWash 

B.  L.  E.  Bonneville... 
J.  B.Hobklrk 


Swmd  iMutmanU, 


Pierce  Butler 

John  Stewart —  < 

James  Dawson .  ••••  •-• 

W.  S.  Ck>lquhoun 

W.  W.  Outlaw 

John  McCauley,  (dead). 

Korman  Holmes 

Edgar  8.  Hawkins 

R.  D.  A.  Wade 

Robert  Boss 

James  Dawson 


Sutkn. 


John  Kicks,  Arkansas. . 
W.  Kendall,  Bed  Blver 


Date  of  appoint- 
ment. 


Mar.  16,1820 


Mar.  12,1813 


Feb.     9, 1815 


July 

July 

Sept. 

Aug. 

June 

Aug. 

Oct 

Jan. 

June 

Sept 

June 


Dec. 

Jan. 

Mar. 

April 

May 

Aug. 

Dec. 

June 

July 

Oct 


6, 1812 

6,1812 
28, 1812 

5,1813 
25, 18U 
31,1816 
31,1818 

1,1819 
15,1819 

20. 1819 

30. 1820 


81. 1818 
31,1819 

19. 1819 
11,1819 
31,1819 

31. 1819 
31,1819 

30. 1820 
9, 1820 

31, 1820 


Aug.  13,1819 
do 


do 

Dec.  4, 1819 
do 


Jan.  28,1820 

do 

July     1, 1820 
Oct.    27,1820 

do 

June    1, 1821 


Brevets  and  former  com- 
missions. 


Major  bvt.,  Aug.  20, 1814. 
Major  bvt ,  Sept  21, 1814. 


A.  C.  S. 


A.  G*  S» 
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The  Board  of  General  Officers  beg  leave  to  recommend,  that  in  case  Brevet  Brigadier 
General  Atkinson  should  elect  to  take  a  regiment  of  infantry,  (say  the  6th,)  Ck)lonel  D.  L. 
Clinch  be,  in  that  case,  arranged  to  the  4th  in&ntry ,  Colonei  R.  Batler  as  lieatenant  colonel 
of  the  Ist  infontry,  Lieutenant  Colonel  Tkylor  as  major  of  the  7th  infantry,  Major  Woolley 
to  the  4th  artillery,  as  captain,  in  the  plaoe  of  Captain  Sands ;  the  latter  transferred  to  the 
Ist  infiintry,  in  the  place  of  Captain  Cobbs,  to  be  left  out. 

JAO.  BROWN. 

Cnr  OF  Washihoton,  May  14, 1821. 

The  fmiT  regiments  of  artillery — 

Thhiy-tix  companies  of  fity-fiot  non-commissioned  officers,  artificers,  musicians,  and 

privates 1,980 

Enlisted  men  for  ordnance  duties 66 

The  9eom  regiments  of  infantry — 

Seventy  companies  oi  fifty -one  non-commissioned  officers,  musicians,  and  privates....     3, 670 
And  the  non-commissioned  staff.. 86 

Making  a  total  of 6,642 

To  be  distributed  as  follows : 

FIBST  REGIMENT  OF  ARTILLERY. 

Colonel  Porter,  Boston. 
Lieutenant  Colonel  Bomford,  Ordnance. 
Major  Walbach,  Portsmouth. 
Brevet  Major  Dalliba,  Ordnance. 

Fort  SttUivan,  Maine. — Captain  Mason  ;  First  lieutenants  Dana  and  Brent ;  Second  lieu- 
tenants Walker  and  Tone. 

Ibrt  Preble,  Maine. — Captain  Brooks ;  Fir^jt  lieutenants  Simonson  and  Patrick  ;  Second 
Lieutenants  Ramsay  and  Davidson.  . 

Fort  Qnutitutum,  New  Eampihxre. — Captain  F.  Whiting  ;  First  Lieutenants  Merchant  and 
Orlswold  ;  Second  Lieutenants  Howard  and  Van  Ness. 

Harbor  of  Botton,  MaseaekueeUM. — Captains  Eastman  and  H.  Whiting  ;  First  Lieutenants 
Dix,  Willard,  Smith,  and  Smith ;  Second  Lieutenants  Mclntire,  Kinsley,  Dimick,  and  Swift. 

Fart  WdkoU,  Rhode  Idand. — Captain  Crane  ;  First  Lieutenants  Baden  and  Abeel ;  Second 
Lieutenants  Wharton  and  Pickevln. 

Fori  TrumbuU,  Connsdieut. — Captain  McDowell ;  First  Lieutenants  Saunders  and  Kirby ; 
Second  Lieutenants  Brown  and  Yining. 

Harhor  qf  New  York. — Captains  Churchill  and  Worth  ;  First  Lieutenants  Melendy,  Gardi- 
ner, Dispinville,  and  Kirk  ;  Second  Lieutenants  Cooper,  Porter,  Webb,  and  Whistler. 

SECOND  REGIMENT  OF  ARTILLERY. 

Colonel  Towson,  Fort  McHcnry. 
Lieutenant  Colonel  House,  Detroit. 
Major  Hindeman,  Fort  Mifflin. 
Captain  Talcott,  Ordnance. 

Fori  Mifflin,  Fmniy/vanta.— <:;aptain  Roach  ;  First  lieutenants  Kirby  and  Wilkins ;  Second 
lieutenants  Fowler  and  Thomas. 

Fmt  McBenry,  Maryland. — Captain  Belton ;  First  lieutenants  Fitzhugh  and  Mallory; 
Second  lieutenants  Ringgold  and  Dnmest. 

Wed  PonU,  New  York. — Captain  Fanning  ;  First  lieutenants  Bache  and  Gait ;  Second 
lieutenants  Green  and  Gilbert. 

Areenalf  Watervleii^  New  York. — Captain  Gates;  First  lieutenants  Welsh  and  Lowd; 
Second  Lieutenants  Strong  and  De  Hart. 

Platttbury,  New  York. — Captain  Zantzinger;  First  lieutenants  Thompson  and  Eakin; 
Second  lieutenants  Williams  and  Bowes. 

Fori  Niagara,  New  I^ib.— Captain  Heilman  ;  First  lieutenants  De  Russey  and  Green ; 
Second  lieutenants  Harding  and  Gates. 

Pitttburgf  Pennsyhama  —Captain  Nourse ;  First  lieutenants  Armstrong  and  Wells ;  Second 
lieutenants  Ridgeley  and  Buchanan. 

DdroU,  Miehiffan  Territory, — Captain  Mountfort;  First  lieutenants  Mellon  and  Davis; 
Second  lieutenants  Webb  and  Tomkins. 
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Madanaef  Mkihigan  Tariiory. — Captain  Legate ;  First  Lieatenante  Lyon  and  Keroe ;  Second 
lieutenants  Cliambeni  and  Barney. 


THIRD  REGIMENT  OF  ARTILLERY/ 

Colonel  Armistead,  Fort  Washington. 
Lieutenant  Colonel  Mitchell,  Fort  Norfolk. 
Major  Bankheady  Charleston. 
Captain  Archer,  Ordnance. 

AimapoUSf  Maryland — Captain  Jones ;  First  Lieutenants  Lendrum  and  Lee  ;  Second  Lieu- 
tenants Hopkins  and  Stewart. 

Fort  WMuifftoriy  Potomac — Captain  Ansart ;  First  Lieutenants  Childs  and  Boothe ;  Sec- 
ond Lieutenants  Hamtramck  and  J.  Smith. 

Biehmond,  Virffmia — Captain  Baker;  First  Lieutenants  Baird  and  Hill ;  Second  Lieutenants 
Bell  and  Barbarin. 

Norfolk  Hofhor,  Virginia — ^Captains  Stockton  and  Lomax;  First  Lieutenants  Mackay,  Fra- 
ser,  Spencer,  and  Adams ;  Second  lieutenants  Corprew,  Brokenbrough,  Garner,  and  Kerr. 

i\}ri  Johtaon^  SmithtriUe,  N,  C. — Captain  Wilson  ;  First  lieutenants  Spotts  and  Thurston ; 
Second  lieutenants  McKenzie  and  Feltus. 

Charletton  Harbor  ^  8.  C. — Captains  La  vail  and  Morris ;  First  Lieutenants  Taylor,  J.  L. 
Gardner,  Evans,  and  Griffith ;  Second  Lieutenants  Newton,  L'Engle,  Edwards,  and  Lowndes. 

Artmalf  Augutta^  Gtorgia — Captain  Craig ;  First  Lieutenants  Philips  and  Webber ;  Second 
lieutenants  Bigail  and  Sudler. 

FOURTH  REGIMENT  OF  ARTILLERY. 

Colonel  Fenwick,  Pensaoola. 
lieutenant  Colonel  Mac  Rea,  New  Orleans. 
Major  Eustis,  St.  Augustine. 
Captain  Wade,  Ordnance. 

Fort  JadaoHt  Savannah,  Georgia — Captain  Erving;  First  lieutenants  S3rmington  and 
Wright ;  Second  Lieutenants  Thomas  and  Maitland. 

Fermmiiina,  AmeUa  lUand — Captain  Payne ;  First  Lieutenants  J.  Monroe  and  Washington  ; 
Second  Lieutenants  Hepburn  and  Morrison. 

Si,  Avgustinc,  EaA  Florida — Captains  Bell  and  Hobart ;  First  Lieutenants  Washburn, 
Brane,  B^pley,  and  T.  J.  Gardner ;  Second  Lieutenants  Sickels,  Rupp,  Alberti,  and  Da- 
yidson.  • 

St.  Marks,  fhrida — Captains  Burd  and  Sands ;  First  Lieutenants  McCIintock,  Pankhurst, 
James  Monroe,  and  Vinton ;  Second  Lieutenants  Blaney,  Hutter,  Winder,  and  Dusenbuiy. 

PeMoeola,  Florida— -OApteAns  Pierce  and  Hayden  :  First  Lieutenants  L.  Whiting,  Massay, 
J.  D.  Graham,  and  McNeil ;  Second  Lieutenants  Jos.  Chambers,  Thompson,  Turnbull,  and 
Butler. 

Fort  St.  Philip,  Louisiana — ^Captun  E.  Humphrey ;  First  Lieutenants  Schmuck  and  Mead; 
Second  lieutenants  Ward  and  Welch. 

First  regiment  of  infantry,  Batod  Rouge. 

Second  regiment  of  infantry,  Sackett's  Harbor. 

Third  regiment  of  infantry.  Green  Bay  and  Chicago;  at  Green  Bay  eight,  and  at  Chicago 
two  companies. 

Fourth  regiment  of  infantry,  Pensacola. 

Fifth  regiment  of  infantry,  St.  Peter's,  Prairie  du  Chien,  and  Fort  Armstrong ;  at  8t. 
Peter's  seven,  at  Prairie  du  Chien  two,  and  at  Fort  Armstrong  one  company. 

Sixth  regiment  of  infiantry,  Council  Bluffs. 

Seventh  regiment  of  infantry,  Arkansas  and  Red  livers ;  six  companies  on  Red  river,  four 
on  the  Arkansas. 

And  the  President  further  directs,  until  otherwise  ordered,  that  the  immediate  command 
of  all  the  troops,  as  above  distributed,  west  of  a  line  drawn  from  the  southernmost  point  of 
East  Florida  to  the  northwest  extremity  of  Lake  Superior,  be  assigned  to  Brevet  Major 
General  Gaines  ;  and  that  the  command  of  the  troops  east  of  such  line  be  assigned  to  Brevet 
Major  General  Scott  The  whole  of  Tennessee  and  Kentucky  being  considered  in  the  west- 
em  department. 

The  headquarters  of  Major  General  Brown  will  be  in  the  District  of  Columbia ;  the  head- 
quarters of  Uie  western  department  will  be  at  Louisville,  Kentucky  ;  and  the  headquarters 
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of  the  eastern  department  vill  be  at  Goyemor's  Island,  New  York,  when  the  generals  are 
not  on  visits  of  inspection  and  tonrs  of  duty. 

All  oflScers  incladed  in  the  above  list,  and  not  on  special  duty,  will  forthwith  join  their 
respective  regiments  and  commands. 

Officers  who  are  designated  as  assistant  quartermasters  and  assistant  commissaries  of  sub- 
sistence, will  forthwith  report,  by  letter,  to  those  departments  for  specific  instructions. 

Special  orders  having  been  given  to  local  commanders,  for  consolidating  and  reducing 
the  troops,  preparatory  to  this  arrangement,  all  supernumerary  non-commissioned  officers, 
artificers,  musicians,  and  privates,  if  any  such  remain  in  service,  will  be  discharged  at  their 
respective  posts  as  soon  as  practicable. 

All  officers  whose  names  are  not  included  in  the  above  list  must  consider  themselves  dis- 
banded on  the  first  of  June  next,  except  quartermasters,  commissaries,  and  storekeepers 
charged  with  the  safe  keeping  of  public  property,  who  will  remain  in  servioe  until  specially 
relieved  from  their  accountability. 

It  is  deemed  inexpedient  to  continue  arrests  or  proceedings  of  courts-martial  which  may 
have  been  instituted  on  officers  not  retained  in  the  army.  All  such  officers  will  be  released 
from  arrest  and  discharged  from  further  duty. 

All  deserters  from  the  army  of  the  United  States,  previous  to  the  date  of  this  order,  may 
peaceably  and  safely  return  to  their  homes,  without  being  subject  to  punishment  or  trial, 
on  account  of  such  desertion.  No  reward  or  expenses  will  be  allowed  for  apprehending 
any  soldier  who  deserted  prior  to  this  order. 

All  soldiers  in  confinement  by  sentence  of  courts-martial,  will  be  dismissed  the  service 
with  disgrace. 

The  regulations  relative  to  transfers  is  so  far  suspended  that  officers  may  be  taken  from 
one  regiment  or  corps  and  arranged  to  another,  the  more  perfectly  to  complete  the  organi- 
zation, without  consulting  the  individuals  interested,  until  the  first  of  January  next. 
By  order:  D.  PARKER, 

A^jvtatU  and  Intpedcr  OmeraL 

Note  —In  arranging  the  lieutenants  of  artillery  to  the  most  convenient  stations  for 
immediate  duty,  attention  has  not  been  paid  in  all  cases  by  the  board  of  officers  to  equal 
promotion,  which  must  be  a  subject  of  future  orders. 


E. 

Headquarters  of  the  Armt, 
Washington,  April  26,  1837. 

Sir  :  I  have  presented  my  claim  to  the  Secretary  of  War,  for  the 
difference  between  the  pay  and  emoluments  of  brigadier  general  and 
major  general  by  brevet,  during  the  time  I  was  in  command  of  the 
engineer  department,  viz.:  from  the  Ist  of  June,  1821,  to  the  23d  of 
May,  1828,  which  claim  was  before  Congress  and  returned  by  the 
House  of  Kepresentatives,  with  the  declaration  that  it  was  in  the  power 
of  the  executive  officers  of  the  War  Department  and  the  accounting 
ofBcers  of  the  Treasury  to  decide  on  the  account,  and  directed  it  to  be 
referred  to  the  Secretary  of  War,  to  be  adjusted  on  the  same  principles 
that  o^licers  under  similar  circumstances  had  been  settled  with. 

The  Secretary  of  War  has  requested  me  to  furnish  him  with  evi- 
dences of  officers  under  similar  circumstances  having  been  settled  with, 
and  I  have  to  request  that  you  will  be  good  enough  to  state  the  cir« 
cumstances  under  which  the  accounts  of  the  following  officers,  for 
brevet  pay,  were  settled ;  all  of  which  I  consider  to  be  similar  cases 
to  mine. 

1st.  Major  Totten,  of  the  corps  of  engineers,  having  the  brevet  rank 
of  lieutenant  colonel,  was  allowed  the  pay  of  lieutenant  colo.nel  by 
President  Monroe,  because  he  was  president  of  the  Board  of  Engineers, 
baying  under  his  command  two  or  more  majors  as  members  of  that 
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board,  from  Igt  of  May,  1819,  to  Slat  of  October,  1822.  Afterwards 
the  brevet  pay  as  lieutenant  colonel  was  continued  to  him,  and  now 
as  brevet  colonel,  because  he  has  under  his  command  a  force  in  officers, 
mechanics,  and  laborers,  deemed  equal  to  the  command  of  a  colonel, 
and  that  allowance  is  continued. 

2d  case.  Captain  De  Bussy,  of  the  corps  of  engineers,  major  by  bre- 
vet, received,  while  superintending  the  fortifications  in  the  harbor  of 
New  York,  the  pay  and  allowance  of  a  major  from  Ist  October  to  Slst 
December,  1825,  because  he  had  under  his  comniand  a  numerical  force 
of  officers,  mechanics,  and  laborers,  equal  to  the  command  of  a  major, 
allowed  by  the  decision  of  the  Secretary  of  War,  Mr.  Barbour,  8th 
January,  1827,  and  continued. 

3d  case.  Topographical  Engineer  Brevet  Major  Abert,  lieutenant 
colonel  by  brevet,  being  in  charge  of  the  Topographical  Bureau,  was 
allowed  by  the  decision  of  Mr.  Secretary  of  War  Barbour,  his  brevet 
pay  as  lieutenant  colonel,  because  he  had  charge  of  that  bureau  and 
the  command  of  all  the  officers  of  Topographical  Engineers  and  their 
assistants. 

These  cases  I  deem  sufficient  to  establish  the  fact  that  officers  under 
similar  circumstances  with  me,  as  a  brevet  officer,  have  received  their 
full  allowance  of  brevet  pay  and  emoluments,  and  are  precedents  for 
establishing  my  claim.  I  could  cite  other  cases,  but  I  presume  these 
three  will  be  sufficient  to  satisfy  the  Secretary  of  War,  who  desired  to 
know  what  precedents  or  similar  cases  there  were  to  justify  the  settle- 
ment of  my  account. 

If  this  statement  be  found  correct  as  to  the  brevet  officers  mentioned 
in  the  three  cases  above,  you  will  oblige  me  to  state  on  this  paper,  or 
on  any  other,  that  the  facts  accord  with  the  accounts  of  those  officers, 
as  settled  in  the  Second  Auditor's  office. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient 
servant 

ALEXANDEB  MACOMB, 

Major  Genend. 

Jambs  E akin,  Esq. , 
Acting  Second  Auditor  of  the  Treasury. 


Trbasurt  Dbpartmsnt, 
Second  Compirdler* e  Office^  April  29,  1837. 

I  have  seen  the  original  papers  in  the  three  cases  before  referred  to, 
and  on  examination  find  that  the  facts  in  each  case  are  correctly 
stated  by  General  Macomb. 

ALBION  K.  PABBIS. 


P. 

Headquarters  of  the  Arbit, 

Washington^  June,  1837- 

General  Macomb  begs  leave  to  lay  before  the  Secretary  of  War  the 
following  points  to  justify  the  settlement  of  his  claim  for  his  brevet 
pay,  which  now  is  before  the  Secretary  of  War  for  hij9  decision : 
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1.  It  is  proved  that  General  Macomb  was  assigned  to  the  command 
of  the  engineer  department  by  the  President  of  the  United  States  in 
his  capacity  of  major  general,  having  under  him  the  corps  of  engi- 
neers, the  corps  of  topographical  engineers,  the  Military  Academy,  and 
the  civil  engineers.  This  command  was  equal  to  that  of  any  other 
brevet  major  general's  in  the  army,  both  in  importance  and  numer* 
ically.— (See  General  Order  ITth  May,  1821.) 

2.  Brevet  Major  Generals  Gains,  Scott,  and  Bipley^  all  received  the 
full  amount  of  their  brevet  pay,  and  General  Macomb,  who  received 
his  brevet  rank  for  services  in  the  war  under  circumstances  similar  to 
theirs,  is  the  only  officer  with  the  brevet  rank  of  major  general  who 
has  not  received  his  full  pay  as  such. 

3.  A  resolution  of  the  House  of  Bepresentatives  was  passed  on 
General  Macomb's  presenting  his  claim  before  the  Military  Committee, 
stating  that  it  was  competent  to  the  Secretary  of  War  and  the  account- 
ing officers  to  decide  on  the  claim,  and  referred  it  back  to  the  Secretary 
of  WoTy  to  be  settled  on  the  same  principles  that  officers  similarly  sittiated 
were  settled  with. — (See  Besolution  of  the  House  of  Bepresentatives.) 

4.  Officers  similarly  situated  had  their  accounts  of  a  similar  charac- 
ter adjusted  before  General  Macomb's  was  presented,  and  since  similar 
accounts  have  been  settled  by  the  decision  of  tbe  Secretary  of  War, 
viz. :  Colonels  Totten  and  Thayer,  of  the  engineers,  Lieutenant  Colo- 
nel Bomford,  of  the  artillery,  while  at  the  nead  of  the  ordnance  de- 
partment, before  the  present  department  was  organized,  was  a  lieu- 
tenant colonel  of  artillery,  and  received  his  brevet  pay  as  full  colonel, 
his  command  consisting  of  artillery  officers  acting  in  the  ordnance 
and  mechanics  and  laborers.  Lieutenant  Colonel  Abert,  of  the  topo« 
graphical,  Majors  De  Bussy  and  Smith,  of  the  corps  of  engineers. 
All  these  officers  had  commands  similar  to  that  of  General  Macomb, 
and  most  of  them — indeed,  all  of  them,  were  under  his  immediate 
command,  except  Colonel  Bomford.  There  was  also  Brigadier  General 
Barnard  under  his  command. 

5.  The  justice,  equity,  aqd  legality  of  the  claim  have  never  been 
denied ;  but  as  the  command  was  not  in  the  line  of  the  army  it  has 
made  the  difficulty  with  the  accounting  officers,  as  provision  by  regu- 
lation has  alone  been  made  for  commanders  in  the  line,  while  officers 
out  of  the  line,  however  distinguished  by  the  rewards  of  brevets  con- 
ferred, have  to  look  to  the  justice  of  the  Secretary  of  War  to  decide 
on  their  cases,  and  separately  to  authorize  the  settlement  of  their 
claims. 

The  law  says,  when  a  brevet  officer  has  a  command  ^^ according'*  to 
his  brevet  rank  he  shall  be  entitled  to  his  brevet  pay.  The  word 
^^acoording"  admits  of  great  latitude  of  interpretation,  and  is  indefi- 
nite,  so  that  the  Secretary  of  War  is  at  liberty  to  decide  according  to 
the  resolution  of  the  House  of  Bepresentatives,  and,  in  the  case  of 
Major  General  Macomb,  direct  the  adjustment  of  his  accounts  on  the 
same  principles  as  other  officers'  accounts  under  similar  circumstances 
have  been  adjusted  and  settled. 

ALEXANDEB  MACOMB, 

Major  General, 
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TWENTY-THIRD  CONGRESS-FIRST  SESSION. 
congress  of  the  united  states. 

In  the  House  of  Representatives. — January  8,  1834. 

Mr.  Richard  M.  Johnson,  for  the  Committee  on  Military  Affairs^ 

made  the  following 

REPORT. 

The  Commiiiee  on  MUiiary  AffairSy  to  tvTiom  was  referred  the  petition 

of  General  Alexander  Macomb,  report: 

That  the  petitioner  claims  certain  allowances  of  pay  under  his  brevet 
rank  as  major  general,  which  have  never  been  allowed  to  him,  but 
which,  he  alleges,  have  been  allowed  to  others  under  similar  circum- 
stances, upon  a  fair  construction  of  the  laws  regulating  such  matters. 
The  committee  do  not  conceive  it  to  belong  to  them  to  undertake  to 
give  a  construction  to  the  laws  on  the  subject  of  pay  under  brevet 
rank ;  that  belongs  to  the  accounting  and  executive  officers  of  the 
War  Department ;  and,  if  General  Macomb  is  entitled  to.  relief  under 
those  laws,  it  is  competent  for  the  Secretary  of  War  to  grant  him  such 
relief  as  others  have  received  under  similar  circumstances.  The  com- 
mittee ask  leave  to  be  discharged  from  the  further  consideration  of  the 
subject ;  and  that  the  petition  and  papers  be  referred  to  the  Secretary 
of  War  for  adjustment  upon  the  same  principles  that  have  regulated 
similar  allowances  to  others — therefore, 

Resolved,  That  the  committee  be  discharged  from  the  further  con- 
sideration of  the  subject,  and  that  all  the  papers  be  referred  to  the 
Secretary  of  War. 

This  report  and  resolution  was  read  and  adopted  by  the  House  of 
Representatives. 

Attest : 

W.  S.  FRANKLIN, 
Clerk  of  the  House  ofBepreserUatives. 
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D. 

Statement  showing  the  number  of  persons  employed  under  the  direction  of  the 
Engineer  Department  on  the  several  fortifications  and  objects  of  internal  im- 
provement. 
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STATEMENT— ContiQued. 
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On  the  reduction  of  the  army  in  1821,  General  Macomb  was  re- 
tained with  the  rank  of  colonel  and  the  brevet  rank  of  major  general. 
In  May,  1821,  he  was  assigned  to  the  command  of  the  corps  of  engi- 
neers— the  Topographical  Engineers — the  Military  Academy,  and  a 
large  force  of  civil  engineers,  artisans  and  laborers,  employed  upon 
different  military  works,  and  held  and  exercised  this  command  from 
June  1,  1821,  until  May  3,  1828.     His  command  consisted  of  four 
distinct  corps,  and  numbered  nearly  5,000  men  ;    while  the  proper 
command  of  a  major  general  is  a  division,  consisting  of  four  regi- 
ments.    It  is  the  rational,  and  has  long  been  the  settled  construction, 
and  is  in  accordance  with   the  precedents,  that  in  case  of  staff  and 
engineer  officers,  it  is  not  necessary  that  their  command  should   be 
composed  of  troops  organized  into  regiments  and  companies^  to  entitle 
them  to  the  pay  and  emoluments  of  the  brevet  rank;  that  both  in 
number  of  corps,  in  numerical  force^  and  in  the  extent  of  territory 
embraced  by  it,  the  command  of  General  Macomb  equalled  that  of  a 
major  general,  and  equalled,  if  it  did  not  exceed,  that  of  any  officer 
who  actually  exercised  the  command  and  received  the  pay  of  a  major 
general  at  that  time ;  that  under  the  act  of  Congress  of  April  16, 
1818,  entitled  '^  An  act  regulating  the  pay  and  emoluments  of  brevet 
officers,"  section  1^  General  Macomb  was  entitled  to  the  full  pay  of  a 
major  general  for  the  period  of  his  aforesaid  command ;  that  although 
the  senior  of  others  who  received  the  same  brevet  rank,  and  exer- 
cising a  command  equal,  if  not  superior  to  theirs  in  importance,  num- 
bers, and  extent  of  territory.  General  Macomb  was  the  only  officer  who 
received  the  rank  of  brevet  major  general  for  services  in  the  war  of 
1812  who  did  not  also  receive  the  pay  and  emoluments  of  that  rank ; 
that  in  1827  General  Macomb  presented  to  the  Secretary  of  War  a 
claim  for  the  difference  between  the  pay  of  brigadier  general,  which 
had  been  allowed  him,  and  that  of  major  general,  from  the  date  of 
his  appointment  to  his  aforesaid  command ;  that  failing  to  get  the 
claim  allowed  by  the  Secretary  of  War  or  Comptroller  of  the  Trea- 
sury, he  applied  to  Congress  at  the  2d  session  of  the  twenty-second 
Congress ;  that  in  1834,  by  a  resolution  of  the  House  of  Bepresenta- 
tives,  it  was  referred  to  the  Secretary  of  War,  who  was  proceeding  to 
act  upon  it,  when  the  President  directed  all  accounts  of  the  kind  to  be 
referred  to  Congress ;  that  at  the  2d  session  of  the  twenty-fifth  Con- 
gress said  claim  was  passed  in  the  House  of  Representatives,  and  re- 
jected in  the  Senate ;  that  General  Macomb  continued  to  urge  it  upon 
the  War  Department,  without  success,  until  his  death. 

Amount,  |13,673  17. 
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IN  THE  COURT  OF  CLAIMS. 

No.  507. — RuFUS  L.  Baker  vs.  The  Unit^  States. 
Adopted  in  the  case  of  Harriet  B.  Macomb. 

BRIEF  OP  THE  DEPUTY  SOLICITOR  FOR  THE  UNITED  STATES. 

This  is  a  claim  for  brevet  pay. 

The  petitioner  held,  during  the  whole  or  the  greater  part  of  the  pe- 
riod embraced  by  this  claim,  two  commissions,  by  one  of  which  the 
President  did  appoifd  him  captain  of  ordnance  in  the  service  of  the 
United  StateSy  and  by  the  other  did  confer  on  him  the  rank  of  major  tn/ 
brevet  in  the  army  of  the  United  Slates.  (See  copies  of  his  commis- 
sions.) 

The  act  '^  regulating  the  pay  and  emoluments  of  brevet  officers," 
approved  April  16^  1818,  enacts,  ^^  that  officers  of  the  army  who  have 
brevet  commissions  shall  be  entitled  to  and  receive  the  pay  and  emol- 
ument of  their  brevet  rank  when  on  duty,  and  having  a  command 
accordinj]^  to  their  brevet  rank,  and  at  no  other  time." 

The  petitioner  alleges  that  he  was  on  duty,  and  had  a  command  ac- 
cording to  his  brevet  rank,  from  the  1st  of  May,  1828,  to  the  31st  of 
October,  1834  ;  that  during  this  period  he  (Baker)  was  not  permitted 
to  receive  the  pay.  of  his  brevet  rank. 

The  command  held  by  the  petitioner  during  the  period  in  question 
was  tliat  of  Allegheny  arsenal,  a  military  establishment  belonging  to 
the  Ordnance  department,  and  at  which  there  were  employed  during 
the  period  charged  for  a  number  of  men,  varying  from  62  to  83,  some 
of  whom  may  have  been  enlisted  men,  and  others  were  ordinary  hired 
men  employed  by  the  day  or  month  under  contract. — (Report  of  Ord* 
nance  department^  December  12, 1857.) 

For  the  United  States  it  is  contended,  that  in  order  to  entitle  the 
petitioner  to  recover,  he  must  have  fulfilled  two  conditions  under  the 
act  of  1818 : 

Ist.  He  must  have  been  on  duty  according  to  his  brevet  rank  ;  and 

2d.  He  must  have  had  a  command  according  to  his  brevet  rank. 

And  it  is  also  contended  that  he  fulfilled  neither  of  these  conditions. 

Of  rank  as  distinguished  from  office. 


r 


In  the  military  establishment  officers  generally,  but  not  always,  have 
rank. 

Military  storekeepers  (keepers  of  military  stores)  are  commissioned 
officers,  and  form  part  of  the  military  establishment,  (act  March  2, 
1821,  chap.  13,  sec.  9,  3  Stat.  615,)  and  are  amenable  to  the  rules 
and  articles  of  war,  (art.  36,)  yet  have  no  rank.  Paymasters  in  the 
army  were  without  rank  until  it  was  conferred  upon  them  by  the  act 
of  March  3,  1847,  chap.  61,  sec.  13,  (9  Stat.,  184  ;)  and  medical  offi- 
cers first  received  rank  by  the  act  of  February  1,  18479  chap.  8,  sec. 
8,  (9  Stat,  123.) 
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Bank  is  generally  annexed  to  the  ofiSce.  The  adjatant  general, 
commissary  general,  paymaster  general,  and  surveyor  general  have 
the  rank  of  colonel ;  the  quartermaster  general  has  the  rank  of  briga- 
dier general.  But  rank  may  depend  upon  the  duties  performed,  as 
under  the  act  of  March  3,  1813,  chap.  52,  sees.  1  and  2,  (2  Stat.,  819,) 
eight  quartermaster  generals  were  appointed,  of  whom  the  one  ^^  at- 
tached to  the  principal  army"  was  to  rank  as  a  brigadier  general,  the 
others  as  colonels. 

This  distinction  is  presented  by  the  two  commissions  in  this  case : 
the  one  appoints;  the  other  confers  rank. 

Of  brevet  rank  as  distinguished  from  other  rank. 

m 

The  army  of  the  United  States  consists  of  a  fixed  number  of  officers 
and  men  constituting  an  organization,  which  will  loe  found  detailed  in 
every  annual  Army  Register. 

The  number  of  these  officers  cannot  be  increased  without  law ;  each 
holds  an  office,  and  his  commission  expresses  the  office  which  he  holds. 

To  each  of  these  offices  is  generally  attached  a  certain  rank,  some- 
times expressed  in  the  title  of  the  office,  as  colonel  of  the  engineers  ; 
and  sometimes  separately  given  by  law,  as  adjutant  general  with  the 
rank  of  colonel.— (Act  of  March  2,  1821,  sec.  6,  3  Stat.,  615.) 

Besides  the  commissions  which  confer  offices,  with  the  rank  attached 
thereto,  the  President  can  confer  upon  such  officers  additional  com<- 
missions  which  confer  rank  only.  Such  additional  commissions  are 
styled  brevet  commissions.  '  Thus,  the  late  Adjutant  General  Jones 
held  the  office  of  adjutant  general  with  the  rank  of  colonel,  in  his  own 
department,  attached  thereto,  and  at  the  uame  time  he  held  by  brevet 
the  rank  of  major  general  in  the  army. 

These  brevet  commissions  are  not  limited  in  number  by  law,  as  are 
those  commissions  which  confer  places  in  the  organization  of  the  army; 
but  may  be  multiplied  to  any  extent  by  the  joint  action  of  the  Presi- 
dent and  the  Senate  under  the  acts  of  July  6,  1812,  chap.  137,  sec.  4, 
(2  Stat.,  Y84,)  and  April  16,  1818,  chap.  64,  sec.  2,  (3  Stat.,  427.) 

A  brevet  commission  is  a  commission  ''in  the  army,'*  not  in  any 
particular  regiment  or  corps  of  the  army.  All  brevet  commissions 
are  of  the  same  tenor.  A  captain  of  ordnance,  a  captain  of  engineers, 
a  captain  of  infantry,  and  a  captain  of  cavalry,  if  commissioned  majors 
by  brevet,  receive  the  same  commission — that  of  *'  major  by  brevet  in 
the  army  of  the  United  States."  Their  brevet  commissions  neither 
recognize,  nor  confirm,  nor  create  any  difference  between  them  on 
account  of  their  previous  rank.  By  brevet  they  are  all  majors  and 
majors  only. 

The  brevet  rank  is  army  rank,  as  distinguished  from  rank  in  regi- 
ments or  corps,  is  well  illustrated  by  a  comparison  of  art.  24,  sec.  13^ 
and  art.  2,  sec.  14,  of  the  Articles  of  War,  adopted  by  the  continental 
Congress,  September  20,  1776.— (1  Journals,  489.)  The  first  cited 
artide,  speaking  of  rank,  directs  that  officers  having  brevets  take 
place  on  courts-martial  composed  of  different  corps  according  to  their 
brevets.  The  last  cited  article,  speaking  of  courts-martial,  directs 
that  officers  of  different  corps  or  courts-martial  take  the  same  rank 
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which  they  hold  in  the  armtfy  Both  provisions  apply  to  the  same 
state  of  facts,  and  are  necessarily  intended  to  be  the  same  in  sense ; 
and  the  phrase  rank  in  the  army^  used  in  the  last,  includes  brevet  rank 
as  used  in  the  first. 

Of  the  incidents  of  brevet  and  other  rank. 

1st.  As  to  command. — The  commission  by  which  an  officer  holds  a 
place  or  **is  mustered"  in  his  own  corps  gives  him,  by  its  terms,  the 
right  to  command  in  that  corps ;  out  of  the  corps  his  rights  are  defined 
by  statutes — that  is  to  say,  by  the  62d  Article  of  war  as  enacted  in 
'^  An  act  for  establishing  rules  and  articles  for  the  government  of  the 
armies  of  the  United  States,  approved  April  10, 1806,"  (2  Stat.,  359,) 
which  is  in  the  following  words  : 

*'  Art.  62.  If  upon  marches,  guards,  or  in  quarters,  difierent  corps 
of  the  army  shall  happen  to  join  and  do  duty  together,  the  officer 
highest  in  ran^  in  the  line  of  the  army,  marine  corps,  or  militia,  by 
commission  there  on  duty  or  in  quarters,  shall  command  the  whole, 
and  give  orders  for  what  is  needful  to  the  service,  unless  otherwise 
specially  directed  by  the  President  of  the  United  States  according  to 
the  nature  of  the  case." 

A  brevet  commission  entitles  an  officer  to  precedence  and  command 
in  certain  cases  prescribed  by  one  of  the  articles  of  war,  which  is  in 
the  followiDg  words: 

**  Art.  61.  Officers  having  brevets  or  commissions  of  a  prior  date  to 
those  of  the  regiment  in  which  they  serve  may  take  place  in  courts- 
martial^  and  on  detachments,  where  composed  of  different  corps,  ac- 
cording to  the  ranks  given  them  ia  their  brevets  or  dates  of  their 
former  commissions ;  but  in  the  regiment,  troop,  or  company  to  which 
such  officers  belong,  they  shall  do  duty  and  take  rank,  both  in  courts- 
martial  and  on  detachments,  which  shall  be  composed  of  their  own 
corps,  according  to  the  commissions  by  which  they  are  mustered  in 
the  said  corps." 

In  art.  3,  p.  16^  of  the  edition  of  Army  Begulations,  revised  by 
General  Scott  and  published  by  the  War  Department  in  1825,  is  found 
the  following  construction  of  this  article : 

'^  18.  The  terms  regiment  and  corps,  as  used  in  the  61st  article  of 
war,  will  be  considered  as  synonymous." — (Decision  of  the  i*resident 
of  the  U.  S.,  announced  in  orders,  July  1,  1816.) 

A  brevet  commission  also  renders  an  officer  eligible,  by  the  assign- 
ment of  the  President,  to  exercise  command  over  permanently  consti- 
tuted bodies  of  troops,  to  the  same  extent  as  if  such  bodies  were  ^'  de- 
tachments" within  the  above-cited  articles  of  war.  Thus,  General 
Jesup  being  quartermaster  general  with  the  rank  of  brigadier  gen- 
eral, and  not  as  such  invested  with  the  command  of  troops,  yet  having 
a  brevet  commission  as  major  general,  commanded  as  maior  general, 
by  assignment  of  the  President,  a  separate  army  in  Florida. 

2d.  As  to  pay, — A  brevet  commission  does  not  of  itself  entitle  an 
officer  holding  it  to  pay.  It  might  and  probably  would  be  otherwise 
if  the  brevet  commission  conferred  an  office  instead  of  rank  merely. 

The  absence  of  pay  was  formerly  so  prominent  a  characteristic  of 
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brevet  rank  that  in  James*  Military  Dictionary,  the  best  extant,  it  is 
made  the  distinguishing  ground  of  his  definition,  as  follows : 

** Brevet  rank  is  a  rank  in  the  army  higher  than  that  for  which  pay 
is  received.  It  gives  precedence  (where  corps  are  brigaded)  according 
to  the  date  of  the  brevet  commission. 

"  The  brevety  a  term  used  to  express  general  promotion,  by  which  a 
given  number  of  officers  are  raised,  from  the  rank  of  captain  upwards, 
without  any  additional  pay,  until  they  reach  the  rank  of  major  gen- 
eral, when,  by  a  late  regulation,  they  become  entitled  to  a  quarterly 
allowance."— (Edition  of  1816.) 

I  find  no  act  earlier  than  that  of  July  6, 1812,  (2  Stat.,  784,)  giving 
brevet  pay.  So  far  as  I  can  learn  from  the  journals  of  the  continental 
Congress,  by  the  aid  of  the  index,  brevet  pay  was  allowed  only  in  ex- 
ceptional cases,  and  brevets  seem  to  have  been  conferred  simply  as 
honorable  marks  of  distinction,  as  appears  from  the  following  resolu- 
tions, which  are  all  that  are  pointed  out  in  the  index : 

Resolution  of  April  30,  1778,  (2  Journal,  532,)  providing  that  bre- 
vets shall  give  no  rank  in  the  regiment,  troop,  or  company,  but  only 
on  detachments  and  courts-martial ;  nor  shall  they  entitle  officers  to 
additional  pay. 

Resolution  of  January  13,  1779,  (3  Journal,  182,)  giving  brevet 
rank  to  French  volunteers  about  to  return  to  France. 

Resolution  of  February  13,  1779,  (3  Journal,  200,)  to  the  same 
effect. 

Resolution  of  September  10,  1783,  (4  Journal,  260,)  informing  the 
paymaster  general  that  brevet  commissions  do  not  entitle  to  pay  or 
emoluments,  unless  the  same  be  expressed  in  the  resolution  granting 
such  commissions. 

For  pay,  then,  brevet  officers  must  look  to  statutory  provisions  and 
army  regulations  in  accordance  therewith. 

Of  the  Btatutes  granting  brevet  pay  and  regulations  auxiliary  thereto. 

The  provision,  act  of  July  6, 1812,  chapter  137,  sec.  4,  (2  Stat.  784,) 
respecting  brevet  pay,  is  as  follows;  *' Nothing  herein  contained  shall 
be  so  construed  as  to  entitle  officers  so  brevetted  to  any  additional  pay 
or  emoluments,  except  when  commanding  separate  posts,  districts,  or 
detachments,  when  they  shall  be  entitled  to  cgid  receive  the  same  pay 
and  emoluments  to  which  officers  of  the  same  grades  are  now  or  here- 
after may  be  allowed  by  law." 

The  provision  in  the  act  of  April  16, 1818,  chap.  64,  sec.  1,  (3  Stat., 
427,)  is  as  follows  : 

**The  officers  of  the  army  who  have  brevet  commissions  shall  be 
entitled  to  and  receive  the  pay  and  emoluments  of  their  brevet  rank 
when  on  duty,  and  having  a  command  according  to  their  brevet  rank, 
and  at  no  other  time." 

The  following  regulations  have  been  issued  from  time  to  time  by  the 
President,  to  give  effect  to  the  act  of  1818,  and  are  all  that  are  found 
in  the  successive  editions  of  General  Regulations  for  the  Army. 

The  first  is  taken  from  the  edition  of  Army  Regulations  promul- 
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gated  in  1820,  page  125  ;  but  was  made,  as  the  date  attached  to  it 
«hows,  immediately  after^the  passage  of  the  act  in  1818. 

[May  8,  1818.  ^'Brevet  officers  shall  receive  the  pay  and  emoln- 
ments  of  their  brevet  commissions  when  they  exercise  command  equal 
to  their  brevet  rank  ;  for  example :  a  brevet  captain  must  command  a 
company  ;  a  brevet  major  and  a  brevet  lieutenant  colonel  a  battalion  ; 
a  brevet  colonel  a  regiment ;  a  brevet  brigadier  general  a  brigade ;  a 
brevet  major  general  a  division."] 

In  the  regulations  of  1821  the  same  order,  in  the  same  words^  is 
found  in  par)  18,  of  art.  71. 

In  the  regulations  of  1825,  (revised  by  Major  General  Scott,)  the 
provision  on  this  subject  is  found  in  article  71,  as  follows : 

'^  1124.  Brevet  officers  shall  receive  the  pay  and  emoluments  of  their 
brevet  commissions  when  they  exercise  command  equal  to  their  brevet 
rank  ;  for  example :  a  brevet  captain  must  command  a  company ;  a 
brevet  major  and  a  brevet  lieutenant  colonel  a  battalion ;  a  brevet 
colonel  a  regiment ;  a  brevet  brigadier  general  a  brigade ;  a  brevet 
major  general  a  division." 

In  the  edition  of  1834  the  regulation  is  as  follows: 

'^  Officers  who  have  brevet  commissions  shall  be  entitled  to  receive 
their  brevet  pay  and  emoluments  when  on  duty,  under  the  following 
circumstances :  a  brevet  captain  when  commanding  a  company ;  a 
brevet  major  when  commanding  two  companies  or  when  acting  as 
major  of  the  regiment ;  a  brevet  lieutenant  colonel  when  commanding 
at  least  four  companies  or  when  acting  as  lieutenant  colonel  of  the 
regiment ;  a  brevet  colonel  when  commanding  nine  companiea  of  ar* 
tillery  or  ten  of  infantry  or  dragoons,  or  a  mixed  corps  of  ten  com- 
panies, or  when  commanding  a  regiment ;  a  brevet  brigadier  general 
when  commanding  a  brigade  of  not  less  than  two  regiments  or  twenty 
companies  ;  a  brevet  major  general  when  commanding  a  division  of 
four  regiments  or  at  least  forty  companies ;  a  brevet  officer  when  as* 
signed  to  a  particular  duty  or  command  according  to  his  brevet  rank, 
although  such  command  be  not  in  the  line^  provided  his  brevet  allow- 
ances are  recognized  in  the  order  of  assignment." 

'^  To  entitle  officers  to  brevet  allowances  while  acting  as  field  offi- 
cers of  regiments  according  to  their  brevets,  they  must  be  recogniaed 
at  general  headquarters  as  being  on  such  duty,  and  the  fact  announced 
accordingly  in  general  orders." 

In  the  edition  of  1836'(p.  194)  the  regulation  is  identical  with  that 
ust  cited. 

In  the  edition  of  1841  the  regulation  is  as  follows : 

^^  1265.  Officers  who  have  brevet  commissions  shall  be  entitled  to 
receive  their  brevet  pay  and  emoluments  when  on  duty  and  having  a 
command  according  to  their  brevet  rank  as  follows : 

^^  1.  A  brevet  captain,  when  commanding  a  company. 

^^  2.  A  brevet  major,  when  commanding  two  companies  or  when  on 
duty  as  major  of  the  regiment. 

^'  3.  A  brevet  lieutenant  colonel,  when  commanding  at  least  four 
companies  or  when  on  duty  as  lieutenant  colonel  of  the  regiment. 

'^  4.  A  brevet  colonel,  when  commanding  a  regiment  or  at  least  two 
companies. 
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'^5.  A  brevet  brigadier  general,  when  commanding  a  brigade  of 
not  less  than  two  regiments  or  twenty  companies. 

^^  6.  A  brevet  major  general,  when  commanding  a  division  of  four 
regiments  or  at  least  fortv  companies. 

**"7.  A  brevet  officer  when  assigned  by  the  special  order  of  the  Sec- 
retary of  War  to  a  particular  duty  and  command  according  to  his 
brevet  rank,  although  such  command  be  not  in  the  line :  provided  his 
brevet  allowances  are  recognized  in  the  order  of  assignment. 

'^  1256.  To  entitle  officers  to  brevet  allowances  while  acting  as  field 
officers  of  regiments,  according  to  their  brevets,  they  must  be  recog- 
nized at  general  headquarters  as  being  on  such  duty,  and  the  fact 
announced  accordingly  in  general  orders." 

In  the  last  edition  of  regulations,  issued  January  1,  1857,  the  de- 
partment gives  a  construction  to  the  act  of  1818,  by  par.  1176  and 
1177,  in  the  following  words : 

'^  1176.  Officers  are  on  duty  and  have  a  command  according  to  their 
brevet  rank  only  when  assigned  to  their  brevet  rank  by  the  President, 
with  the  appropriate  actual  command  composed  of  different  corps,  or 
when  serving  on  detachments  composed  of  different  corps  with  such 
appropriate  command.  But  in  the  regiment,  troop,  or  company  to 
which  officers  belong,  they  do  duty  and  draw  pay  according  to  the 
commissions  by  which  they  are  mustered  in  their  own  corps. 

'^  1177.  The  following  are  the  appropriate  commands  to  each  grade: 

'^  For  a  captain,  at  least  a  company. 

'^  For  a  major,  at  least  2  companies. 

'^  For  a  lieutenant  colonel,  at  least  4  companies. 

'^  For  a  colonel,  at  least  1  regiment  or  10  companies. 

^'  For  a  brigadier  general,  at  least  2  regiments  or  20  companies. 

'^  For  a  major  general,  at  least  4  regiments  or  40  companies. 

'^  For  a  lieutenant  general,  at  least  8  regiments  or  80  companies.'' 

Of  the  construction  of  the  act  of  1818. 

The  early  regulations  in  the  foregoing  series  are  often  referred  to  as 
giving  a  construction  to  the  act  of  1818,  and  giving  it  a  construction 
opposed  to  that  for  which  I  contend  in  this  case. 

The  regulations  in  question  may  indicate  the  views  of  the  then  ex- 
ecutive as  to  the  construction  of  the  statute,  and  may  even  in  form 
seem  to  give  it  a  construction,  but  such  was  not  their  purpose. 

"  The  purpose  of  these  regulations,"  [of  1818  and  1820,]  says  Mr. 
Attorney  General  Wirt,  (1  Opinions,  549,)  '^  then  is  merely  to  supply 
what  positive  legislation  had  wholly  omitted,  not  to  contradict  it  in 
anything  which  it  had  enacted." 

The  statutes  had  already  designated  the  cases  in  which  brevet  offi- 
cers would  be  on  duty  according  to  their  brevet  rank,  but  no  statute 
had  determined  their  commands.  This  was  to  be  determined  by  regu- 
lations. 

When  then  the  regulations  speaks  only  of  certain  commands  neces- 
sary to  entitle  officers  to  brevet  pay,  we  are  not  to  understand  that  no 
other  condition  is  to  be  fulfilled. 

I  am  not  aware  that  the  point  which  I  shall  make  has  ever  been  ex- 
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pressly  decided  by  the  department.  I  cannot  find  that  it  has  been. 
^ut  even  if  the  executive  department  had  so  decided,  and  if  the  de- 
cision had  been  acted  upon  ever  since  the  passage  of  the  act,  that  fact 
should  not  be  suffered  to  control  the  judgment  of  this  Court.  Upon 
this  point  I  rely  upon  the  following  language  of  the  Supreme  Court  in 
The  United  States  vs.  Freeman,  (3  How.,  564,)  in  regard  to  claims  for 
brevet  pay  under  the  act  of  1818,  and  in  which  the  construction  which 
had  been  given  by  the  executive  departments  to  the  act  of  1818,  from 
its  passage  down  to  the  year  1846,  was  reversed.  The  Court  said: 
"  Though  what  has  been  differently  done  is  binding  upon  the  govern- 
ment and  cannot  be  recalled  to  the  pecuniary  disadvantage  of  any  offi- 
cer who  may  have  received  brevet  pay  and  emoluments  not  according 
to  the  act  of  1 81 8,  no  erroneous  practice  under  itj  of  Jiowever  long  stand- 
ing y  can  justify  the  allowance  of  a  daim  contested  by  government  in  a  suU 
contrary  to  the  true  meaning  and  intent  of  that  act." 

And  the  rule  is  equally  applicable  to  the  other  side,  for  the  same 
Court  said,  in  the  United  States  vs.  Dickson,  (15  Peters,  141  :) 

"  The  construction  given  to  the  laws  by  any  department  of  the  exe- 
cutive government  is  necessarily  ex  parte  without  the  benefit  of  an  op- 
posing government  in  a  suit  where  the  very  matter  is  in  controversy ; 
and  when  the  construction  is  once  given,  there  is  no  opportunity  to 
question  or  revise  it  by  those  who  are  most  interested  in  it  as  officers 
deriving  their  salary  and  emoluments  therefrom,  for  they  cannot  bring 
the  case  to  the  test  of  a  judicial  decision.  It  is  only  when  they  are 
sued  by  the  government  for  some  supposed  default  or  balance  that  they 
can  assert  their  rights.  Their  acquiescence,  therefore,  is  almost  from 
a  moral  necessity  when  there  is  no  choice  but  obedience  as  a  matter  of 
policy  or  duty.  But  it  is  not  to  be  forgotten  that  ours  is  a  govern- 
ment of  laws  and  not  of  men  ;  and  that  the  judicial  department  has 
imposed  upon  it,  by  the  Constitution,  the  solemn  duty  to  interpret  the 
laws  in  the  last  resort ;  and  however  disagreeable  that  duty  may  be, 
in  cases  where  its  own  judgment  shall  differ  from  that  of  other  high 
functionaries,  it  is.  not  at  liberty  to  surrender  or  to  waive  it.  The 
present  question,  then,  must  be  decided  upon  the  same  principles  by 
which  we  ascertain  the  interpretation  of  all  other  laws :  by  the  in- 
tention of  the  legislature  as  it  is  to  be  deduced  from  the  language  and 
the  apparent  object  of  the  enactment,"  (pp.  161,  162.) 

The  act  of  1818  requires  that  the  brevet  officer  be  on  duty  according  to 

his  brevet  rank. 

The  claimant  denies  that  this  condition  is  imposed  by  the  act,  and 
contends  that  the  act  requires  the  brevet  officer  to  be  ''on  duty'' 
simply  without  further  qualification.  He  reads  the  act  as  requiring 
that  the  brevet  officer  have  a  command  according  to  his  brevet  rank, 
and  also  that  he  be  on  duty. 

The  answer  to  this  is,  that  all  officers  who  have  a  command  are  on 
duty  ;  no  officer  commands  who  is  off  duty  ;  and  therefore  the  con- 
dition that  the  officer  have  a  command  includes  the  condition  that  be 
be  on  duty ;  so  that  the  construction  contended  for  by  the  claimant 
makes  surplusage  of  the  words  ''  on  duty,"  and  allows  but  one  con- 
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dition  where  the  statute  purports  to  make  two.  This  is  contrary  to 
the  established  rules  of  construction,  and  cannot  be  allowed,  if  it  may 
be  avoided,  by  any  other  reasonable  construction. 

On  the  other  hand,  the  construction  I  contend  for  gives  a  special 
effect  to  the  words  in  question.  An  officer  may  be  on  duty  according 
to  his  brevet  rank  and  have  no  command ;  this  is  the  case  when  he 
sits  on  courts- martial  with  officers  of  other  corps  ;  he  takes  place  ac- 
cording to  his  brevet  rank  under  the  Gist  article  of  war — but  has  no 
command.  An  officer  may  have  a  command  according,  to  his  brevet 
rank  and  not  be  on  duty  according  to  his  brevet  rank  ;  a  major  having 
the  brevet  rank  of  colonel  may,  in  the  absence  of  his  superior  officers, 
command  his  own  regiment ;  he  has  a  command  according  to  the  rank 
of  a  colonel,  but,  being  in  his  own  corps  under  the  61st  article  of  war, 
must  do  duty  only  according  to  the  commission  by  which  he  is  mus- 
tered therein — that  of  major  ;  he  commands  the  regiment  because,  as 
major,  he  is  superior  in  rank  to  every  other  person  in  it ;  not  because 
he  is  doing  duty  in  his  rank  of  colonel. 

Each  of  these  conditions  applies  to  a  state  of  facts  of  frequent  oc- 
currence. Brevet  officers  are  daily  sitting  upon  courts-martial  com- 
posed of  officers  of  different  corps  ;  and  brevet  officers  daily  find  them- 
selves in  commands  belonging  to  the  higher  officers  of  their  own  regi- 
ments. Congress  may  well  be  supposed  to  have  contemplated  this 
notorious  state  of  facts,  and  to  have  intended  to  deny  brevet  pay  to 
any  officer  who  fulfilled  but  one  of  these  conditions,  and  to  give  it  to 
those  only  who  fulfilled  both.  I  maintain  that  Congress  has  used  apt 
words  to  express  that  intention. 

Again,  the  expression  used  in  this  act  is  almost  identical  in  terms, 
and  is  identical  in  sense,  with  the  expression  used  in  the  61st  article 
of  war.  When,  in  that  article,  a  captain  is  directed  to  ^'  do  duty  and 
take  rank  according  to  the  commission  by  which  he  is  mustered,"  no 
one  has  ever  doubted  that  the  injunction  is  to  do  duty  as  captain;  that 
the  intent  is  not  simply  to  command  him  to  do  duty^  to  be  busy,  not 
to  be  idle,  but  to  prescribe  the  rank  in  which  he  shall  do  duty.  The 
purpose  of  the  article  is  not  to  guard  against  idleness,  but  to  deter- 
mine rank.  So,,  in  the  act  of  1818,  I  contend  that  the  same  expres- 
sion is  not  meant  simply  to  prohibit  idle  men — men  not  on  duty — ^from 
getting  brevet  pay,  but  to  determine  the  grade  in  which  they  must 
be  serving  in  order  to  entitle  them  to  pay. 

The  petitioner  was  not  on  duty  according  to  his  brevet  rank. 

While  officers  are  serving  in  their  own  regiments  or  corps — in 
which  case,  under  the  61st  article  of  war,  they  ^'  do  duty  and  take 
rank  *  *  *  according  to  the  commissions  by  which  they  are 
mustered  in  the  said  corps'' — such  officers  cannot  fulfil  the  conditions 
imposed  by  the  act  of  April  16,  1818. 

In  other  words :  the  petitioner,  while  doing  duty  and  taking  rank 
according  to  the  commission  of  captain  by  which  he  wa>s  mtistered  in  the 
ordnance  corps,  cpuld  not  at  the  same  time  be  on  duty  and  having  a 
commafid  according  to  his  brevet  rank  of  major  in  the  army. 

To  do  duty  is  to  perform  certain  official  acts ;  to  exercise  the  funo- 
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tions  of  an  office  ;  and  the  acts  which  the  petitioner  did  by  virtae  of 
his  commission  as  captain,  he  could  not  have  done  by  virtue  of  his 
commission  as  major. 

The  petitioner  had  not  a  command  according  to  his  brevet  rank. 

The  second  condition  required  by  the  act  to  entitle  an  officer  to  brevet 
pay  is,  that  he  must  have  had  a  command  according  to  his  brevet 
rank.  The  petitioner  must  show  that  he  had  a  command  according 
to  the  brevet  rank  of  major.  He  shows  that  he  was  in  command  of 
Alleghany  arsenal,  and  produces  written  opinions  of  high  officers  to 
the  effect  that  this  was  equal  to  the  command  of  a  major  of  ordnance. 
Among  these  officers  was  the  Secretary  of  War,  Mr.  Poinsett,  who 
allowed  him  brevet  pay  for  the  same  species  of  service  from  and  after 
the  1st  of  August,  1837;  but  while  expressing  the  opinion  that  he 
was  equally  entitled  to  it  for  the  preceding  period,  declined  to  order 
payment. 

In  considering  what  is  the  command  appropriate  to  a  given  rank, 
we  must  look  beyond  the  naked  rank.  Bank  alone  does  not  deter- 
mine command;  if  it  did,  all  officers  having  the  same  rank  would 
necessarily  have  the  same  appropriate  command.  But  this  is  not  the 
case.  A  paymaster  has  the  same  rank  as  a  major  of  infantry,  and  a 
major  of  infantry  has  the  same  rank  as  major  of  engineers;  yet  the 
appropriate  command  of  one  of  these  officers  is  not  that  of  another. 
All  have  the  same  rank,  but  have  not  the  same  command. 

If,  then,  the  act  of  1818  means  to  say  that  an  officer,  being  by 
brevet  a  major,  and  having  a  command  according  to  the  rank  of  major, 
shall  be  entitled,  &c.,  &c.,  it  contains  a  latent  ambiguity ;  for  there 
is  no  command  according  to  the  rank  of  major  qua  major;  or  if 
there  be,  it  is  that  of  a  major  of  infantry,  according  to  the  riiling  of 
the  Supreme  Court  in  the  case  of  Wetmore  vs.  The  United  States, 
(10  Peters,  647.)  In  that  case,  a  paymaster  being  entitled  to  **  the 
pay  and  emoluments  of  major,"  claimed  those  of  major  of  cavalry; 
but  the  Court  said,  (p.  655,)  '*  when  the  law  speaks  of  a  major j  the 
term  is  most  naturally  considered  as  having  been  used  in  reference  to 
such  officers  of  that  rank,  and  of  such  regiments,  actually  bein?  of 
the  army  or  to  the  army  as  it  exists ;  and  when  it  is  used  without 
regimental  designation  implies  a  tody  of  infantry  ;  this  arm  of  defence 
having  been  the  main  body  of  modem  armies,''  Thus,  the  claimant 
could  derive  no  benefit  from  such  a  construction  of  the  act  as  would 
require  a  command  according  to  rank  generally,  not  brevet  rank 
specially. 

But  the  act  does  require  a  command  according  to  his  brevet  rank  ; 
and  what  is  the  effect  of  this  limitation  ?  If  a  soldier  were  asked 
what  is  the  appropriate  command  of  a  colonel  of  infantry,  he  would 
say  a  regiment ;  and  if  he  were  asked  what  is  the  appropriate  com- 
mand of  the  colonel  of  ordnance,  he  would  say  the  ordnance  corps. 
In  each  case  he  would  look  beyond  the  naked  rank,  and  consider  the 
description  of  force  in  which  the  rank  is  held.  And  so  in  this  case 
must  we.  I  maintain  that  the  difference  between  the  commissions  of 
major  by  brevet  in  the  army  and  major  of  ordnance  is  of  the  same 
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nature  as  the  difference  between  the  commission  of  major  of  infantry 
and  major  of  ordnance ;  and  that  the  condition  of  the  act  of  1818, 
requiring  a  command  according  to  brevet  rank,  is  as  specific  as  if  it 
had  required  a  command  in  a  certain  arm.  If  this  be  so,  the  peti- 
tioner gains  nothing  by  his  attempt  to.  show  that  his  command  was 
that  of  a  major  of  ordnance,  since  he  does  not  show  that  the  com- 
mands of  ordnance  officers  and  brevet  officers  are  the  same. 

How,  then,  should  the  appropriate  commands  of  brevet  officers  bo 
ascertained  ?  I  answer  by  statute,  if  statutes  had  been  passed ; 
and  as  the  statutes  are  silent,  then  by  the  regulations  of  the  Presi- 
dent— the  commander-in-chief  of  the  army.  That  he  has  authority 
to  assign  duties  to  officers  has  been  held  by  the  Supreme  Court  in  the 
case  of  Gratiot  vs.  The  United  States,  (4  How.,  80,)  and  in  that  cade 
the  Court  said  they  had  often  held  that  army  regulations  have  the 
force  of  law.  And  this  mode  of  determining  the  commands  of  brevet 
officers  was  resorted  to  by  the  Supreme  Court  in  the  case  of  United 
States  V8.  Freaman,  (3  Howard,  564,)  where  the  Court  held  generally 
(p.  566)  that  officers  were  entitled  to  brevet  pay  when  exercising 
command  according  to  the  provisions  of  the  regulations  in  force  from 
time  1o  time.  The  case  came  up  on  a  certificate  of  division  from  the 
circuit  court  of  the  United  States  for  the  district  of  Massachusetts ; 
and  the  district  court,  in  proceeding,  after  having  received  the 
answers  of  the  Supreme  Court,  ruled  as  follows :  (United  States  t;^ 
Freeman,  1  W.  and  M. .  45  )  i 

*;  The  act  of  April  16,  1818,  ch.  64,  3  Stat.,  427,  on  which  th 
claim  depends,  requires  that  brevet  officers,  in  order  to  receive  pay  as 
such,  must  be  then  on  duty,  and  having  a  command  according  to  their 
brevet  rank,  and  at  no  other  time. 

*^  What,  then,  constitutes  a  command  according  to  their  brevet 
rank? 

**  By  the  Army  Regulations  of  1825,  which  governed  this  question 
till  1886,  (3  How.,  564,)  it  was  provided  that  a  lieutenant  colonel  by 
brevet  must  be  considered  to  exercise  a  command  equal  to  his  brevet 
rank  when  he  commanded  a  battalion. 

'^  We  entertain  an  opinion  that  whatever  meaning  may  at  times  be 
affixed  to  the  word  battalion^  it  must  by  the  spirit  of  this  regulation, 
and  the  laws  connected  with  it,  be  construed  to  mean  here,  at  least, 
two  organized  companies,  with  their  requisite  officers  as  well  as  men. 

"  In  1836  a  new  order  was  issued  by  the  War  Department  requir- 
ing a  still  larger  command  for  a  brevet  lieutenant  colonel,  in  order  to 
entitle  him  to  extra  pay,  as  Mbur  companies  instead  of  two,'  or  to 
command  as  lieutenant  colonel  of  a  regiment.  A  like  construction 
must  be  given  to  the  word  company  here,  in  order  to  come  within  the 
spirit  and  reason  of  the  allowance.  It  should  be  an  organized  com- 
pany, and  have  a  suitable  number  of  officers  as  well  as  men." 

Both  the  courts  recognize  the  authority  of  the  department  to  deter- 
mine the  command  of  a  brevet  officer,  and  they  refer  to  the  regulations 
alone  to  determine  the  command  in  the  case  before  them.  Both  courts 
cite  regulations  enlarging  or  varying  the  commands  of  brevet  officers. 
The  regulations  of  1836,  says  the  district  court,  required  a  larger 
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command  than  the  Begulations  of  1825,  for  a  brevet  lieutenant  colonel; 
bat  if  commands  of  brevet  officers  are  to  be  determined  by  reference  to 
commands  in  regiments  or  corps,  how  coald  the  former  be  enlarged  or 
diminished  without  varying  the  latter  ?  How  could  the  appropriate 
command  of  a  brevet  lieutenant  colonel  be  at  one  time  two  companies, 
and  at  another  four,  when  a  lieutenant  coloners  command  in  the  line 
remained  the  same  at  both  periods  ? 

We  must  look,  then,  to  regulation  alone,  in  the  absence  of  statute, 
to  determine  the  amount  and  description  of  force  which  constitute  the 
appropriate  command  of  brevet  officers.  The  regulation  in  force 
during  the  period  covered  by  this  claim  was  that  above  cited  from  the 
edition  of  Army  Begulations  of  1825,  revised  by  Major  General  Scott, 
and  it  determines  the  appropriate  command  of  a  brevet  major  to  be  a 
battalion.  There  is  no  pretence  that  the  petitioner  had  command  of 
a  battalion ;  all  that  is  shown  is,  that  the  average  number  of  men 
under  his  direction,  from  1828  to  1834,  was  ninety,  exceeding  the 
number  in  a  company,  but  not  equal  to  two  companies,  still  less  to  a 
battalion,  (see  report  from  the  Ordnance  office  of  February,  1838 ;) 
nor  were  they  organized  as  a  battalion,  nor  could  they  have  been,  as 
some  were  hired  men  on  daily  wages,  (report  of  December  12^  185*7.) 

But  the  claimant  not  only  fails  to  show  not  only  that  he  had  the 
command  presented  for  the  brevet  rank  of  major,  he  fails  even  to  show 
by  competent  evidence  that  the  command  he  had  was  equal  to^  or  appro- 
priate to,  or  according  to,  the  rank  of  major  in  the  ordnance  corps,  or 
m  any  corps. 

He  produces  nothing  on  this  point  but  the  certificate  of  Mr.  Secre- 
tary Poinsett,  which  affirms  that  Major  Baker's  command  was  equal  in 
its  importance,  as  well  as  in  its  numerical  force  and  responsibilityj  to 
the  command  of  a  major  of  ordnance. 

Importance  and  responsibility  are  subjects  of  opinion  and  judgment. 
They  are  incorporeal  qualities,  and  no  one  will  pretend  that  they 
form  any  part  of  the  elements  of  a  command.  A  company  is  but  a 
captain's  command,  whether  it  guard  the  pass  of  a  Thermopylfe,  or 
parade  in  the  park  on  a  gala  day.  The  only  tangible  portion  of  the 
allegation  is  as  to  the  numeiical  force;  this  force  is  shown  by  evidence, 
not  before  Mr.  Poinsett,  to  have  been  partly  composed  of  hired,  not 
enlisted  men,  and  it  is  a  question  of  law,  not  to  be  determined  by  evi- 
dence, whether  such  hired  men  can  constitute  a  command.  The  case 
above  cited  from  1  W.  &  M.  determines  that  they  cannot.  Moreover, 
the  only  proper  way  to  prove  the  equality  of  numerical  force  would  be 
to  state  what  numerical  force  a  major  of  ordnance  appropriately  com- 
mands, and  then  to  prove  that  the  claimant  commanded  such  a  force. 
Mr.  Poinsett  states  neither  the  appropriate  command  of  a  major  of 
ordnance  nor  the  actual  command  of  the  claimant.  It  states  only  a 
conclusion  which  is  incapable  of  being  contradicted. 

0/  the  mischiefs  which  the  act  of  1818  was  intended  to  remedy. 

To  attempt  to  regulate  pay  according  to  the  comparative  import- 
ance of  the  duties  performed  instead  of  the  command  held,  would  in- 
troduce a  thousand  changing  elements  into  the  determination  of  the 
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qaeBtioD,  instead  of  the  simple  and  invariable  rule  contemplated  hj 
tne  act  of  1818 — that  is,  the  description  of  the  military  body  under 
the  officer's  command.  It  would  introduce  a  mode  of  determination 
infinitely  less  reliable,  and  much  more  subject  to  abuse,  than  that 
which  existed  before  the  act  of  1818  was  passed,  and  which,  on  account 
of  the  abuses  practiced  under  it  was  superseded. 

The  9th  section  of  the  act  of  July  6,  1812,  gave  brevet  pay  to  offi- 
cers commanding  separate  posts,  districts,  or  detachments.  Under 
this  act,  says  Mr.  Attorney  General  Wirt  in  his  opinion  of  December 
29, 1821,  (1  Opinions,  526,)  ^'separate  posts  and  districts  were  created 
and  multiplied,  as  if  to  open  a  wide  theatre  for  its  more  extensive 
operation  ;  and  there  were  few,  if  any,  brevets  in  the  army  which  did 
not  draw  brevet  pay."  And  so  says  Mr.  Berrien  in  his  opinion  of 
July  18,  1829,  (2  Opinions,  231.)  The  President,  under  the  act  of 
1812,  *'  had  thus  the  power,  in  the  arrangement  and  distribution  of 
the  army,  to  increase  the  amount  of  brevet  pay  by  multiplying  the 
number  of  separate  posts.  In  point  of  fact,  I  understand  that  shortly 
after  the  termination  of  the  late  war,  this  power  was  freely  resorted 
to  as  a  means  at  the  disposal  of  the  Executive  by  which  merit  might 
be  rewarded." 

If  this  was  the  mischief  to  be  remedied,  it  requires  no  argument  to 
show  that  the  construction  which  the  claimant  seeks  to  place  upon 
the  act  of  1818  will  not  affect  the  object.  Even  under  the  act  of  1812 
some  limit  was  imposed  on  the  liberality  of  the  Executive,  by  restrict- 
ing the  allowance  of  brevet  pay  to  officers  bavins  certain  defined  mili- 
tary commands  ;  but  the  construction  contended  for  includes  all  these 
commands,  (because  all  posts,  districts,  and  detachments,  may  be 
deemed  important  commands,^  and  it  includes,  besides,  all  other  em- 
ployments which,  in  the  opinion  of  a  liberal  Secretary  of  War,  may 
be  deemed  to  be  commands,  and  to  be  of  a  certain  degree  of  import- 
ance— such  as  the  charge  of  a  survey,  the  construction  of  a  fort,  or 
the  building  of  an  aqueduct — officers  so  employed  have  often  drawn 
brevet  pay. 

In  the  foregoing  view  of  the  questions  involved  in  this  case  I  have 
referred  to  no  decisions  of  the  War  Department,  or  opinions  of  the 
Attorneys  General  upon  individual  cases.  The  decisions  of  the  former 
depend  greatly  on  the  notions  of  liberality  entertained  by  the  Secre- 
tary for  the  time  being,  or  on  the  personal  merits  of  the  claimant ;  and 
the  series  is  therefore  too  contradictory  to  be  cited  here  as  authority, 
while  the  opinions  of  the  Attorneys  General  are  equally  unreliable, 
since  they  concern  questions  which,  Mr.  Wirt  said,  (1  Opinions,  547,) 
'*  do  not  depend  on  positive  law  only,  but  call  for  an  intimate  know- 
ledge of  army  regulations  and  organization  which  constitutes  no  part 
of  the  service  of  my  profession."  In  regard  to  the  opinions  of  Attor- 
neys General,  I  will  only  say  that  I  have  found  no  opinion  which^  ac- 
knowledges any  other  guide  or  rule  in  the  determination  of  questions 
of  command  than  the  statutes  and  army  regulations. 

JNO.  D.  McPHERSON, 

Deputy  Solicitor. 
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COURT  OF  CLAIMS. 


June  6,  1859. 


Harriet  6.  Macomb,  Administratrix  of  Alexander  Macomb,  deceased, 

V8,  The  United  States, 

Blackford,  J.,  delivered  the  opinion  of  the  Court. 

This  case  is  similar  in  principle  to  that  of  Bnfus  L.  Baker  vs.  The 
United  States,  the  opinion  in  which,  adverse  to  the  claim,  has  just  been 
delivered.  The  opinion  of  the  Court  for  the  reasons  given  by  a  ma- 
jority of  the  Court  in  said  case  of  Mr.  Baker  is,  that  the  claiaiant  in 
the  present  case  is  not  entitled  to  recover. 


in  the  court  OF  CLAIMS. 


June  6,  1859. 


KuFus  L.  Baker  vs.  The  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court* 

This  is  a  claim  for  the  difference  between  the  pay  and  emoluments 
of  a  captain  of  ordnance  and  those  of  a  major  by  brevet,  from  the  Ist 
of  May,  1828,  to  the  31st  of  October,  1834.  The  amount  claimed  is 
not,  in  terms,  stated  in  the  petition. 

The  claimant  was  commissioned  a  captain  of  ordnance  in  the  service 
of  the  United  States  on  the  Ist  of  June,  1832,  to  rank  as  such  from 
the  30th  of  May  of  that  year.  Whilst  he  was  such  captain,  to  wit, 
on  the  1st  of  September,  1829,  the  rank  of  major  by  brevet  in  the 
army  of  the  United  States  was  conferred  on  him,  to  rank  as  such 
from  the  2l8t  of  May,  1827. 

During  the  time  for  which  this  claim  is  made,  viz :  from  the  1st  of 
May,  1828,  to  the  31st  of  October,  1834,  the  claimant  was  a  captain 
of  ordnance,  as  aforesaid,  and  had  the  rank  of  a  major  by  brevet,  as 
aforesaid. 

The  question  which  this  case  presents  is  :  was  the  claimant,  under 
the  circumstances  of  the  case,  entitled  to  the  pay  and  emoluments  of 
a  major  in  the  army  at  any  time  during  the  aforesaid  period  ? 

The  act  of  Congress  of  1818  on  the  subject  is  as  follows  : 

'*  That  officers  of  the  army  who  have  brevet  commissions  shall  be 
entitled  to  and  receive  the  pay  and  emoluments  of  their  brevet  rank 
when  on  duty,  and  having  a  command  according  to  their  brevet  rank, 
and  at  no  other  time." — (3  Stat,  at  L  ,  427.) 

The  following  army  regulations  of  1825,  in  force  during  said  period, 
is  as  follows : 
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'^  Brevet  officers  shall  receive  the  pay  and  emoluments  of  their 
brevet  commissions  when  they  exercise  command  equal  to  their  brevet 
rank ;  for  example,  a  brevet  captain  must  command  a  company ;  a 
brevet  major  and  a  brevet  lieutenant  colonel,  a  battalion ;  a  brevet 
colonel,  a  regiment ;  a  brevet  brigadier  general,  a  brigade ;  a  brevet 
major  general,  a  division." — (See  3  Howard,  559,  566.) 

The  above  act  of  1818  and  said  army  regulation  of  1825  govern 
this  case.  They  show  that,  to  establish  this  claim,  the  claimant  must 
prove  that  during  the  period  embraced  by  the  claim  he  was  on  duty 
and  had  the  command  of  a  battalion  in  the  army. 

Now,  what  was  the  command  of  the  claimant  during  said  period? 

The  following  letters  are  the  only  evidence  on  the  subject : 

"  Ordnance  Office, 
"  Washingion,  February  1,  1838. 

'^  Sir  :  It  appears  from  the  records  of  this  office  that  the  number  of 
officers  and  men  composing  your  command  at  the  Alleghany  arsenal, 
during  the  several  years  herein  stated,  ^as  as  follows,  viz : 

"In  the  year  1828 62 

1829 83 

1830 61 

1831 47 

1832 50 

1833 55 

1834 55 

1835 61 

1836 117 

1837 145 

« 

'^  And  that  a  number  estimated  at  the  lowest  at  thirty  men,  and 
Bot  included  in  the  foregoing  reports  to  this  office,  were  likewise 
attached  to  your  command  during  the  years  1830,  '31,  '32,  '33,  '34, 
and  '35,  thus  augmenting  your  command  during  the  whole  time  to  a 
force  exceeding  the  command  of  a  captain.  The  foregoing  numbers 
vary  in  some  respects  from  those  stated  in  my  letter  to  the  Secretary 
of  War  of  the  2d  of  January  last,  owing  to  the  omission  in  that  let- 
ter of  the  officers  of  your  command. 
"  Very  respectfully,  &c., 

''Gt.  BOMFORD, 

"  Colonel  of  Ordnance. 
"  Major  R.L.  Baker." 

**  Ordnance  Office, 
'*  Washington^  December  12,  1857. 

''Sir:  I  have  to  acknowledge  your  letter  of  the  11th  instant,  in 
relation  to  the  number  of  men  under  the  command  of  Major  R.  L. 
Baker,  at  Alleghany  arsenal,  in  the  years  1828  to  1837,  both  inclu- 
sive, and,  in  reply,  have  to  state  that  the  number  of  men  reported  in 
the  letter  alluded  to  by  you  from  the  colonel  of  ordnance  to  Major 
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Baker;  of  February  1^  1838,  embraced  all  the  persons  ander  bis 
orders,  hired  as  well  as  enlisted. 
"  Kespectfully,  &c., 

"  A.  K,  CRAIG, 

"  Cclond  of  Ordnance. 
**  John  D.  McPhbrson,  Esq., 

**  Deputy  Solicitor  Court  of  Claims ,  Washington.'* 

All  that  these  letters  show  is,  that  during  the  years  in  question, 
namely,  from  1828  to  1834,  the  claimant  had  a  command  at  Alleghany 
arsenal ;  that  the  highest  number  of  officers  and  men  under  his  com- 
mand there  in  any  one  of  those  years  was  ninety-one ;  tbat  the  number 
in  the  other  years  ranged  from  seventy-seven  to  eighty-five;  that  some 
of  the  men  were  enlisted  and  some  hired,  but  how  many  of  each  kind 
is  not  stated. 

There  is  nothing  in  those  facts  to  show  that  the  claimant  had  the 
command  of  a  battalion  during  any  part  of  said  time. 

A  case  somewhat  similar  to  the  present  one  occurred  in  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts.  The  de- 
fendant, in  a  suit  against  him  by  the  government,  claimed  the  brevet 
pay  of  a  lieutenant  colonel.  The  court,  in  an  opinion  against  the 
claim,  said :  ^^  By  the  army  regulations  of  1825,  which  governed  this 
question  till  1836,  (3  How.,  564,)  it  was  provided  that  a  lieutenant 
colonel  by  brevet  must  be  considered  to  exercise  a  command  equal  to 
his  brevet  rank  when  he  commanded  a  battalion.  We  entertain  an 
opinion  that  whatever  meaning  may,  at  times,  be  affixed  to  the  word 
battalion^  it  must,  by  the  spirit  of  this  regulation  and  the  laws  con- 
nected with  it,  be  construed  to  mean  here,  at  least,  two  organized  com- 
panies, with  their  requisite  officers  as  well  as  men." — (United  States 
vs.  Freeman,  1  Woodbury  and  Minot,  45.) 

The  claimant,  to  show  that  his  command  at  said  arsenal  entitled 
him  to  the  pay  and  emoluments  claimed,  relies  on  a  decision  of  Mr. 
Poinsett,  Secretary  of  War.  That  decision  is  copied  into  the  petition. 
The  main  part  of  it  is  as  follows  : 

'^  It  appears  that  the  command  held  by  Major  Baker  from  the  year 
1828  to  the  present  time  is  one  of  the  first  importance  in  his  corps, 
and  fully  equal,  in  its  numerical  force  and  responsibility,  to  the  com- 
mand of  a  major  of  ordnance ;  and  accordingly  the  department  sanc- 
tioned his  application  for  the  pay  and  allowances  of  his  brevet  rank 
from  the  1st  of  August,  1837,  but  deemed  it  proper  that  a  retrospective 
allowance,  involving  an  amount  not  included  in  previous  estimates 
and  appropriations,  should  receive  the  sanction  of  Congress." 

We  do  not  know  what  evidence  was  before  Mr.  Poinsett,  and,  of 
course,  can  form  no  opinion  as  to  the  correctness  of  his  decision  relative 
to  the  numerical  force  of  the  claimant's  command.  If,  however,  the 
Secretary  means,  by  the  word  *'  responsibility,"  anything  in  addition 
to  numerical  force,  we  think  that  he  is,  so  far,  mistaken.  The  claim- 
ant's responsibility,  arising  from  the  value  of  public  property  in  his 
charge,  cannot  affect  the  case.  The  act  of  Congress  of  1818,  when 
speaking  of  a.command  according  to  brevet  rank,  means  a  command 
of  men,  not  a  care  of  public  property ;  and  the  army  regulation  of 
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1825,  when  speaking  of  a  command  equal  to  brevet  rank^  means  a 
command  of  men.  And  said  act  and  regulation  both  mean  a  command 
of  men  belonging  to  the  army. 

The  claimant's  brevet  rank  did  not,  of  itself,  entitle  him  to  the  pay 
and  emolaments  of  a  major.  Notwithstanding  his  brevet  commission, 
he  remained  limited  to  the  command  and  pay  of  a  captain  under  his 
lineal  commission  until  he  should  be  assigned,  by  proper  authority, 
to  the  command  of  a  battalion  in  the  army,  and  until,  in  consequence 
of  such  assignment,  he  should  actually  exercise  that  command,  and 
then  only  for  the  time  of  its  actual  exercise. 

But  there  is  no  evidence  that  the  claimant,  either  with  or  without 
orders,  ever  commanded  a  battalion,  that  is,  at  least  two  organized 
companies.  The  whole  number  of  officers  and  enlisted  men  and  hired 
men  under  him  during  any  of  the  time  aforesaid  did  not  exceed 
ninety-one ;  and,  for  aught  that  appears,  two-thirds  or  more  of  the 
men  may  have  been  mere  hired  laborers  for  daily  or  monthly  wages. 
It  is  impossible,  therefore,  from  the  evidence,  to  say  that  the  claimant 
had  under  him,  at  any  portion  of  the  time  referred  to,  any  number  of 
enlisted  men  which  it  was  not  his  duty  to  command  as  a  captain  of 
ordnance. 

It  is  objected  by  the  solicitor  that,  at  all  events,  there  is  no  ground 
for  this  claim^  because  the  claimant  was  acting  in  his  own  corps,  but 
we  have  not  found  it  necessary  to  examine  that  point. 

It  is  the  opinion  of  the  Court  that  the  claimant  has  no  cause  of 
action. 


IN  THE  COURT  OF  CLAIMS 


June  6,  1859, 


Harriet  B.  Macomb,  administratrix,  vs.  The  United  States. 

LoBmo,  J. 

General  Macomb  was  major  general  by  brevet,  and  colonel  in  the 
Ciorps  of  Engineers.  He  was,  by  general  orders  dated  May  17,  1821, 
(exhibit  B,)  appointed,  by  his  title  of  major  general,  to  the  command 
of  the  Engineer  Corps,  the  Topographical  Engineers,  (in  the  same 
general  orders  attached  to  the  Engineer  Corps,)  the  Military  Academy 
at  West  Point,  and  to  a  force  of  civil  engineers,  artisans,  and  laborers 
employed  on  different  military  works.  He  held  this  command  from 
June  1,  1821,  to  May  23,  1828,  and  it  consisted  numerically  of  4,946 
men,  of  whom  4,325  were  mechanics  and  laborers.  General  Macomb 
received  for  this  command  the  pay  and  emoluments  of  a  brigadier 
general ;  it  is  alleged  that  he  was  entitled  to  the  pay  and  emoluments 
of  his  brevet  rank  of  major  general,  and  the  claim  is  for  the  difference 
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between  the  pay  of  a  brigadier  general  and  of  a  major  general  for  the 
time  of  service  stated,  and  amounting  to  $13,673  17,  and  interest. 

It  was  contended  by  the  deputy  solicitor  that  General  Macomb's 
command  was  in  his  own  corps,  and,  therefore,  was  not  according  to 
his  brevet  rank.  I  am  of  opinion  that  this  objection  is  sustained  by 
the  evidence,  and  is  conclusive  in  this  case  and  all  like  it. 

The  case  is  governed  by  the  statute  of  April  16,  1818,  entitled 
*^  An  act  regulating  the  pay  and  emoluments  of  brevet  officers,"  and 
the  first  section  of  which  is  in  these  words :  '^  That  the  officers  of  the 
army  who  have  brevet  commissions  shall  be  entitled  to  and  receive 
the  pay  and  emoluments  of  their  brevet  rank,  when  on  duty,  and 
having  a  command  according  to  their  brevet  rank,  and  at  no  other 
time."— (Sec.  1,  3  Stat.,  427.) 

I  understand  the  purpose  of  this  statute  to  be  to  give  to  officers 
having  brevet  rank  its  pay  and  emoluments  when  they  Are  actually 
exercising  that  rank  and  at  no  other  time.  Such  officers  have  two 
ranks,  differing  in  degree  and  authority,  and  justice  to  them  requires 
that  they  should  be  paid  according  to  the  rank  and  authority  they  are 
called  upon  to  exercise.  On  the  other  hand,  when  such  officers  are 
exercising  only  that  authority  which  is  within  the  scope  of  their  rank 
in  their  corps,  which  by  that  rank  it  would  be  their  duty  to  exercise  if 
they  had  not  brevet  commissions  and  for  which  their  brevet  commis- 
sions are  not  required,  tliere  is  no  reason  that  they  should  be  paid 
according  to  sucli  brevet  commissions. 

Fur  this  reason  the  law  has  always  been  that  brevet  commissions 
gave  to  officers  no  rank  or  command'  in  their  own  corps. 

The  resolutions  of  the  continental  Congress,  establishing  rules  and 
articles  of  war,  September  20,  1776,  art.  24,  sec.  13,  and  April  30, 
1778,  art.  2,  sec.  14,  gave  to  brevet  officers  rank  and  command  ac- 
cording to  their  brevet  commissions  when  on  courts-martial  and  com- 
manding detachments  composed  of  different  corps,  and  excluded  them 
irom  rank  and  command  according  to  their  brevet  commissions  in 
their  own  corps. 

And  the  statute  of  April  10,  1806,  c.  20,  2  Stat,  at  Large,  359,  en- 
titled '^  An  act  for  establishing  rules  and  articles  for  the  government 
of  the  armies  of  the  United  States,"  enacts,  in  its  61st  article,  in  rela- 
tion to  brevet  officers,  the  rule  which  had  always  obtained,  viz :  '^  that 
in  the  regiment,  troop,  or  company  to  which  such  officers  belong,  they 
shall  do  duty  and  take  rank,  both  in  courts-martial  and  on  aetach- 
ments,  which  shall  be  composed  only  of  their  own  corps,  according  to 
the  commissions  by  which  they  are  mustered  in  the  said  corps." 

Such  was  the  nature  and  incident  of  brevet  rank  when  the  statute 
of  April  16,  1818,  was  enacted ;  that  statute  does  not  define  its  phrase 
^^  having  a  command  according  to  their  brevet  ranks/'  but  it  refers  to 
that  brevet  rank  as  it  was  then  moulded  and  shaped  by  law,  and  it 
adopts  and  enforces  the  rule  that  such  rank  gave  to  officers  no  com- 
mand in  their  own  corps,  and  so  it  has  been  authoritatively  declared. 
Attorney  General  Berrien,  2  Op.  227,  July  18,  1829,  says:  "The 
61st  article  of  the  rules  and  articles  of  war  still  excludes  the  opera- 
tion of  the  brevet  in  the  regiment,  troop,  or  company  to  which  the 
brevetted  officer  belongs." 
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It  is  obseryable,  too,  that  the  act  of  1806  was  enacted  after  the  En- 
gineer Corps  was  established  ;  that  its  63d  article  makes  provision  and 
rules  for  the  Engineer  Corps,  and  it  cannot  be  claimed,  therefore,  that 
the  61st  article  of  that  act  was  hot  intended  for  or  did  not  contem- 
plate the  Engineer  Corps,  which  is  peculiar  in  its  organization  and 
function  ;  the  Engineer  Corps,  as  much  as  any  other  corps,  is  within 
the  terms  and  reason  of  the  6l8t  article  ;  for  the  same  justice  which 
holds  a  senior  captain  in  his  regiment  of  infantry  to  do  the  duty  of  its 
colonel,  may  hold  a  colonel  of  Engineers  to  da  the  duty  of  a  general 
in  his  own  corps. 

If  the  statute  of  April  10,  1818,  referred  to  brevet  rank  as  it  then 
existed,  the  phrase  ^'  having  a  command  according  to  their  brevet 
rank"  could  not  include  the  commands  of  officers  in  their  own  corps, 
for  such  commands  did  not  then  belong  to,  and  therefore  could  not  be 
^*  according  to' '  their  brevet  rank. 

Now,  all  the  services  of  General  Macomb,  though  unquestionably  of 
the  highest  grade  and  importance,  and  of  great  extent  and  variety,  are 
yet,  as  they  are  stated  in  the  petition  and  shown  in  the  evidence,  directly 
within  and  peculiar  to  the  line  of  his  corps  and  his  duty  as  its  chief 
and  colonel.  He  was,  by  the  statutes  of  March  16,  1802^  and  April 
29,  1812,  the  head  of  the  Engineer  Corps,  and  in  superintendence  of 
that  and  the  Military  Academy  and  of  the  bureau  at  the  headquarters 
of  the  department,  and  the  Topographical  Engineers  was  a  part  of  his 
corps,  and  so  specified  in  general  orders,  (exhibit  B,)  and  his  duties 
are  thus  specified  in  the  67th  article  of  the  Army  Begulations  of  1820, 
1821,  and  1825,  which  cover  the  term  of  his  service : 

*^l.  The  chief  of  the  Corps  of  Engineers  shall  be  stationed  at  the 
seat  of  government,  and  shall  be  charged  with  the  superintendence  of 
the  Corps  of  Engineers^  to  which  that  of  the  Topographical  Engineers 
is  attached.  He  shall  also  be  inspector  of  the  Military  Academy,  and 
be  charged  with  its  correspondence. 

^'  2.  The  duties  of  the  Engineer  Department  will  comprise  the  oon- 
fltrnction  and  repairs  of  fortifications  and  a  general  superintendence 
and  inspection  of  the  same,"  &c. 

These  specifications  cover  all  the  services  shown  in  this  case^  and 
they  show  that  such  services  were  in  the  line  of  the  corps  of  General 
Hacomb,  and  within  the  scope  of  his  commission,  rank,  and  command 
in  his  own  corps.  If  so,  they  were  not  rendered  under  his  brevet 
rank,  for  that  gave  him  no  command  in  his  own  corps. 

It  is  claimed  for  the  petitioner  that,  as  General  Macomb  was  assigned 
to  his  command  in  his  capacity  and  by  his  title  and  rank  of  major 
general  by  the  authority  of  the  President  of  the  United  States,  his 
command  was  thereby  authoritatively  declared  and  made  ^'  according 
to*'  his  brevet  rank  ;  but  such  a  command  as  specified  in  the  statute 
of  April  10,  1818,  is  a  determinate  thing  and  position,  fixed  by  law, 
and  not  arbitrary  with  the  President,  for^  if  it  were,  he  would  control 
the  statute^  and  might  defeat  its  purpose.  Beside,  an  officer  may  be 
assigned  a  command  less  than  that  of  his  rank  ;  a  general  may  com- 
mand a  regiment ;  a  colonel  may  command  only  a  battalion.  Each 
will  be  on  duty  according  to  his  rank,  but  neither  will  have  a  com- 
mand ^'according  to"  his  rank,  in  the  sense  of  the  statute  of  1818. 
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It  in  coDtended  for  the  petitioner  that  General  Macomb,  upon  the 
facts  stated,  exercised  a  command  numerically  ^^  equal  to"  his  brevet 
rank,  and  is  therefore  entitled  to  his  brevet  pay  under  the  statute  of 
1818,  as  that  was  expounded  by  the  Army  Eegulations  of  1820  and 
1821  and  1825,  &c.,  in  these  words:  **  Brevet  oflScers  shall  receive 
the  pay  and  emoluments  of  their  brevet  commissions  when  they  exer- 
cise command  equal  to  their  brevet  rank  :  for  example,  a  brevet  captain 
must  command  a  company  ;  a  brevet  major  and  a  brevet  lieutenant 
colonel,  a  battalion  ;  a  brevet  colonel,  a  regiment ;  a  brevet  brigadier 
general,  a  brigade  ;  a  brevet  major  general,  a  division."  And  in  the 
argument  it  was  urged  that  the  words  ^^equal  to**  and  ^^for  example** 
show  that  a  major  generars  command  is  to  be  equivalent  to  a  division 
only,  and  that  the  word  division  is  used  not  as  an  absolute  require- 
ment, but  only  as  an  illustration  as  to  quantity. 

But  the  Army  Begulations  cannot  alter  the  statute  or  dispense  with 
any  requirement  the  statute  makes.  The  phrase  "  according  to  their 
brevet  rank,**  in  the  literal  meaning  of  its  words,  has  no  reference  to 
numbers,  and  specifies  none.  It  may  include  numbers  if  they  are 
incident  to  a  brevet  rank,  but  it  is  not  satisfied  by  numbers  only  if 
other  things  besides  numbers  are  incident  to  such  brevet  rank  ;  for, 
"accowling  to  their  brevet  rank,"  of  its  own  force,  means  according 
to  such  rank  in  all  particulars^  and  not  in  any  one  particular.  If  a 
captain  with  a  brevet  of  major  was  in  command  of  his  own  regiment, 
his  command  would  be,  in  numbers,  more  than  ^^ equal  to**  hie  brevet 
rank,  and  exceed  the  ^^ example**  given  in  the  Army  Regulations;  but 
still  it  would  not  be  ^^ according  to*'  his  brevet  rank,  for  such  a  rank 
cannot  give  a  command  in  his  own  corps,  under  the  statute  of  1806, 
article  61. 

Beside,  from  the  nature  of  the  subject-matter  and  the  purpose  of  the 
Army  Eegulations,  it  may  well  be  assumed  that  they  used  the  techni- 
cal words,  company, battalion,  regiment,  brigade,  and  division,  in  their 
technical  meaning,  and  contemplated  only  organized  bodies  of  soldiers 
in  the  application  of  the  words  "equal  to."  In  reference  to  such 
soldiers,  the  relative  duties  and  responsibilities  of  officers  are  fixed  by 
law,  and  are  entirely  different  from  what  they  are  in  reference  to  me- 
chanics and  laborers  hired  and  not  enlisted  ;  these  are  not  soldiers, 
and  therefore  are  not  in  strictness  a  part  of  a  military  command. 
Their  obligation  arises  on  their  contract,  and  is  acoordfing  to  that 
only.  There  is  no  law  or  army  regulation  apportioning  them,  in  num- 
bers, to  different  military  commands,  or  furnishing  any  suggestion  or 
reason  that  a  colonel  of  engineers  may  not  as  well  command  5,000  of 
them  on  different  works  as  a  major  general ;  admitting,  therefore, 
that  in  the  Army  Regulations  of  1820, 1821,  and  1825,  &c.,  the  words 
division,  brigade,  &c.,  have  reference  to  numbers,  such  reference  is,  I 
think,  to  numbers  as  organized  and  described  under  the  terms  nsed, 
and  is  not  to  mechanics  and  laborers  hired  and  not  enlisted.  I  am  ot 
opinion,  therefore,  that  General  Macomb  had  not  a  command  ''equal 
to"  a  **  division,"  as  those  words  are  used  in  the  Army  Regulations. 

It  may  be,  and  undoubtedly  is  the  fact,  that  mechanics  and  laborers 
more  frequently  and  in  larger  numbers  enter  into  the  commands  of 
officers  of  the  engineer  and  ordnance  corps  than  into  the  commands 
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of  the  officers  of  other  corps  of  the  army.  This  fact  might  justify  a 
different  proyision  for  the  former,  but  it  cannot  authorize  this  court 
to  construe  the  same  words  in  the  laws  and  army  regulations  differ- 
ently for  officers  of  the  different  corps. 

The  evidence  in  this  case  shows  that,  by  the  practice  of  the  depart- 
ment at  the  time  General  Macomb  was  in  his  command,  mechanics 
and  laborers  were  counted  in  estimating  numerically  military  com- 
mands ;  that  other  officers  holding  brevet  commissions  and  in  com- 
mand in  similar  circumstances  at  and  about  the  same  time  were  paid 
according  to  their  brevet  rank  ;  and  that  of  all  the  major  generals 
brevetted  when  and  for  the  same  meritorious  services  that  he  was,  he 
is  the  only  one  who  has  not  been  paid  as  a  major  general. — (A.  Sec- 
retary Cass'  remarks,  E  F.)  These  circumstances  may  make  a  case  of 
peculiar  hardship,  but  its  alleviation  does  not  belong  to  this  court, 
whose  duty  it  is  to  declare  the  law  only  on  the  facts  it  finds. 

On  the  whole  case,  I  am  of  opinion  that  the  command  of  General 
Hacomb  was  not  ^^accoi^ding  to'*  his  brevet  rank  ;  and  that,  therefore^ 
he  is  not  entitled  to  the  relief  he  prays. 
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fiULIF  VAN  BRUNT. 


Tmbbvmxt  11,  1860.-*BepoTted  from  the  Court  of  Claims ;  committed  to  a  Committee  o( 

the  Whole  Hotue,  and  ordered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  reporfc  in  the  case  of 

RULIF  VAN  BRUNT  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  original  evidence  transmitted  to  the  House  of  Bepro- 
0entatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 
6.  Opinion  of  the  court  adverse. 

Bj  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Tt   a  1  ^^^  ^^  ^'^  court,  at  Washington,  this  fifth  day  of  December^ 

IL.   B.J    ^     JJ      iggg 

SAM'L  H.  HUNTINGTON, 

Chifif  Clerk  Court  of  Claims. 


00XT6T  OF  CLAIMS. 

RuuF  Van  Brukt  w.  Thb  Unitsd  Statbs. 

Sb  the  honorable  the  judges  of  the  Court  of  Claims : 

Your  petitioner,  Rulif  Van  Brant,  respectfully  represents  that  he  is 
a  citizen  of  Schenectady  county,  in  the  State  of  New  York,  and  in  the 
year  1814  was  a  resident  of  Brooklyn,  in  the  county  of  Kings  and 
State  of  New  York,  and  was  the  lessee  of  a  certain  lot  of  land  in 
Brooklyn,  aforesaid,  from  one  John  Jackson,  of  the  same  place,  for 
the  term  of  one  year  from  the  first  day  of  April,  1814,  to  the  first 
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day  of  April,  1815,  at  a  rent  of  three  hundred  and  twenty-five  dollars 
per  annum,  which  rent  was  duly  paid  to  said  John  Jackson. 

That  your  petitioner  entered  upon  the  flaid  premises  on  the  first 
day  of  April,  1814,  and  cultivated  the  same  hy  putting  in  a  crop  of 
grain  and  vegetables. 

That  on  the  ninth  day  of  August,  1814,  the  said  premises  were  en- 
i;ered  upon  by  the  military  authorities  of  the  county,  and,  as  he  is 
informed,  by  the  military  raised  under  the  charge  of  the  committee 
called  the  **  Committee  of  Defence"  of  the  city  of  New  York;  and 
the  said  premises  were  occupied  from  and  after  the  said  9th  day  of 
August,  1814,  by  the  said  military,  until  about  the  3d  day  of  Decem- 
ber, 1814,  and  a  fort  called  '*Fort  Green  "  was  erected  thereon,  which 
was  occupied  by  the  military  of  the  United  States,  and  the  whole 
premises  and  the  crops  grown  and  growing  thereon  were  taken,  ap- 
propriated, and  destroyed  by  said  committee,  or  by  the  military,  or  by 
those  acting  under  their  authority ;  and  your  petitioner  thereby  lost 
his  entire  crop,  his  labor,  and  the  rent  paid  by  him  for  the  said 
premises;  and  was  damaged  thereby  in  the  sum  of  ten  hundred  and 
fifty  dollars. 

Your  petitioner  further  shows,  that  in  the  month  of  December,  1844, 
he  applied  to  Congress  for  relief,  and  in  the  Senate  on  the  23d  of  De- 
cember, 1844,  the  claim  was  referred  to  the  Committee  on  Claims; 
March  3, 1846,  referred  to  Committee  on  Claims ;  December  18, 1846, 
referred  to  Committee  on  Claims ;  December  13,  1847,  referred  to 
Committee  on  Claims  ;  December  12,  1848,  referred  to  Committee  on 
Claims  ;  January  7,  1850,  referred  to  Committee  on  Military  Affairs; 
January  22,  1850,  adverse  report ;  April  29,  1852,  referred  to  Com- 
mittee on  Claims ;  June  9,  6.  S.  449,  and  report ;  February  2,  1854, 
referred  to  Committee  on  Claims ;  March  21,  1854,  bill  S.  290,  and 
report ;  May  3,  bill  passed,  authorizing  the  proper  accounting  officers 
of  the  Treasury  Department  lo  audit  and  adjust,  upon  principles  of 
justice  and  equity,  your  petitioner's  claim,  and  to  pay  the  amount  so 
found  due,  not  exceeding  the  sum  of  seven  hundred  and  fifty  dollars. 
Your  petitioner  also  shows,  that  on  the  10th  oi  June,  1851,  in  the 
House  of  Representatives,  the  said  bill  was  referred  to  the  Committee 
on  Claims ;  February  22,  1854,  report  adversely  ;  March  3,  1855,  re- 
ferred by  the  House  of  Representatives  to  the  Court  of  Claims.  Your 
petitioner  avers  he  is  alone  interested  in  the  aforesaid  claim. 

Your  petitioner,  therefore,  being  remediless  save  in  your  honorable 
court,  respectfully  prays  that  your  honors  will  take  his  case  into  con- 
sideration, and  grant  him  the  sum  of  ten  hundred  and  fifty  dollars, 
the  amount  of  damage  sustained  by  him,  or  so  much  thereof  as  he 
may  satisfactorily  prove  to  your  honors  he  is  entitled  to  for  damage 
sustained  by  him,  by  reason  of  the  occupancy  of  his  lands  and  build- 
ings, and  appropriation  and  destruction  of  his  crops  by  a  military 
force  in  the  service  of  the  United  States,  and  such  further  relief  as 
may  seem  meet  and  proper  in  the  premises.  And,  as  in  duty  bound, 
your  petitioner  will  ever  pray,  <fec. 

RULIF  VAN  BRUNT. 
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State  of  New  York,    ) .      .. 
County  cf  Schenectady^  J  '* 

On  this  nineteenth  day  of  March,  A.  D.  1856,  before  me,  Stephen 
8.  Biggs,  a  commissioner  of  deeds  in  and  for  the  city  of  Schenectadyi 
in  the  county  and  Sate  aforesaid,  personally  appeared  the  above  Bulif 
Yan  Brunt,  and  makes  oath  that  the  facts  set  ibrth  in  the  above  peti- 
tion are  true  according  to  the  best  of  his  knowledge  and  belief. 

S.  S.  BIGGS, 
Commissioner  of  Deeds, 
WiLUAM  I.  Martin, 
J.  H.  Peters, 

Attorneys /or  petitioner. 

State  op  New  York,  ) 

County  of  Schenectady y  Clerk* s  Office  ^  y     ' 

I,  Marvin  Strong,  clerk  of  the  county  of  Schenectady,  do  hereby 
certify  that  S.  S.  Biggs,  esq.,  before  whom  the  foregoing  affidavit 
was  subscribed  and  sworn,  was  at  the  time  of  taking  the  same  a  com- 
missioner of  deeds  in  and  for  said  county,  duly  commissioned  and 
qualified  as  such  ;  and  that  I  am  well  acquainted  with  the  handwriting 
of  the  said  commissioner,  and  verily  believe  that  the  signature  to  said 
affidavit  and  signature  is  genuine. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
[l.  8.  ]  seal  of  the  said  county  this  19th  day  of  March,  1856. 

MABVIN  STBONG,  Clerk. 


Buup  Van  Brunt  vs.  The  United  States. 

Schedule  of  evidence  for  the  petitioner. 

Deposition  of  Jeremiah  Johnson. 
Deposition  of  Samuel  Doxsey. 
Deposition  of  John  Storm. 
Deposition  of  Henry  Beid. 
Deposition  of  Samuel  Byder. 
Agreement  between  John  Jackson  and  claimant. 
Deposition  of  claimant  as  to  death  and  removal  of  witnesses. 
To  the  solicitor  of  the  United  States  for  the  Court  of  Claims. 
The  evidence  for  the  petitioner  is  closed  and  above  is  a  schedule 
thereto. 

BULIF  +  VAN  BBUNT. 

mark. 

Witness  :  J  no.  D.  McPherson. 

State  of  New  York,  County  of  Kings ,  ss  : 

Jeremiah  Johnson,  of  the  city  of  Brooklyn,  in  the  county  of  Kings 
and  State  of  New  York,  being  duly  sworn,  doth  depose  and  say  :  That 
he  is  now  aged  seventy-seven  years  ;  that  he  knew  John  Jackson^  of 
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said  city  of  Brooklyn ,  in  his  lifetime ;  that  he  has  examined  the  signa- 
ture of  John  Jackson  to  the  annexed  lease  or  agreement ;  that  he  has 
seen  the  said  John  Jackson  write  and  is  acquainted  with  his  hand- 
writing,  and  he  verily  believes  that  the  signature  to  the  annexed  lease 
is  in  the  proper  handwriting  of  John  Jackson,  of  Brooklyn,  the  owner 
of  the  premises  in  the  said  lease  or  agreeement  mentioned  and  refer- 
red to. 

And  this  deponent  further  saith,  that  on  the  second  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen, 
he  was  the  brigadier  general  of  the  22d  origade  of  the  New  York 
State  infantry,  and  that  the  certificate  made  by  this  deponent  and 
hereunto  annexed  is  in  all  respects  just  and  true. 

JEREMIAH  JOHNSON. 

Sworn  before  me  this  9th  day  of  October,  1844. 

JOHN  VANDERBILT, 
First  Judge,  dtc.y  of  Kings  oowUy,  and  a  Justice  of  itte  Pecuie^ 

October  8, 1844. 

I  certify  that  the  22d  brigade  of  New  York  infantry,  under  xoj 
command,  was  ordered  into  the  service  of  the  United  States  and 
encamped  at  Fort  Green,  in  the  county  of  Kings,  on  the  2d  day  of 
September,  1814,  on  land  then  owned  by  John  Jackson,  which,  with  a 
house  and  barn,  he  had  rented  to  Rulif  Van  Brunt;  about  half  of  the  land 
whereon  the  tort  was  built,  and  the  land  whereon  the  brigade  encamped, 
is  included  in  the  lease  of  Mr.  Van  Brunt.  All  the  fence  was  removed 
from  the  land,  and  the  produce  of  his  labor  destroyed  before  the  2d  of 
September ;  the  dwelling-house  was  in  the  possession  of  a  man  named 
Turney,  and  the  barn  was  occupied  as  a  guard-house  by  my  order,  on 
the  consent  of  John  Jackson. 

And  I  further  certify  that  John  B.  Coles  and  John  Morse,  of  the 
city  of  New  York,  and  myself,  appraised  the  damages  sustained  by 
John  Jackson  and  several  other  person,  occassioned  by  the  occupation 
of  their  land  for  the  public  service  and  defence,  and  that  the  damage 
sustained  by  Mr.  Van  Brunt  was  not  appraised  by  us. 

JEREMIAH  JOHNSON, 
Brigadier  General  of  New  York  Infantry. 

Kings  County,  ss  : 

Samuel  Doxsey,  of  the  city  of  Brooklyn,  superintendent  of  the  poor 
of  Kings  county,  being  duly  sworn,  doth  depose  and  say:  That  he 
was  a  resident  of  the  town  (now  city)  of  Brooklin  during  the  years 
1813-'14,  and  that  he  was  acquainted  with  Rulif  Van  Brunt  and 
with  John  Jackson.  The  said  Rulif  Van  Brunt,  in  the  year  1814, 
occupied  a  farm  belonging  to  said  John  Jackson.  The  deponent  has 
seen  in  the  possession  of  the  said  Rulif  Van  Brunt  an  agreement  for 
the  letting  of  said  farm,  and  that  the  deponent  was  well  acquainted 
with  the  handwriting  of  the  said  John  Jackson,  and  that  the  signa- 
ture  to  said  agreement  is  in  the  handwriting  of  the  said  John  Jackson, 
as  deponent  verily  believes ;  and  that  sometime  in  the  summer  of  1814 
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-the  erection  of  fortification  called  Fort  Green  was  commenced  on  the 
farm  in  the  occupancy  of  said  Van  Brunt,  by  which  the  fences  were 
thrown  down  and  the  farm  turned  into  a  common  ;  and  that  in  the  first 
part  of  September  in  said  year  the  deponent  was  ordered  on  duty  in  the 
6'4th  regiment  of  militia  ;  and  that  said  regiment,  with  others  com- 
posing the  brigade  under  the  command  of  Brigadier  General  Jere- 
miah Johnson,  encamped  on  the  said  farm,  and  occupied  the  barn  as 
a  guard-bouse,  and  used  the  straw,  hay,  and  grain  that  was  in  said 
barn  for  the  purpose  of  bedding,  &c.;  and  that  the  said  Van  Brunt 
was  compelled  wholly  to  abandon  said  farm  and  procure  a  house  for 
his  family  and  stabling  for  his  stock  elsewhere.  The  deponent  not 
being  engaged  in  farming  at  that  time  is  unable  to  make  an  estimate 
of  the  losses  sustained  by  said  Van  Brunt,  but  feels  confident  that  he 
.fiuffered  serious  losses  by  reason  of  having  to  remove  from  said  farm. 

SAMUEL  DOXSEY. 

Sworn  before  me  this  12tli  day  of  October,  1844. 

JOHN  VANDEBBILT, 

First  Judge,  dkc. 


Estimate  of  the  damage  sustained  by  Rvlif  Van  Brunt  hy  reason  of  the 
farm  he  occupied  being  taken  for  military  purposes  in  the  year  1814. 

Rent  of  farm |385  00 

Ten  loads  of  oats 100  00 

Seven  acres  of  corn 175  00 

Pasture,  grass,  &c 150  00 

Seed  and  labor 150  00 


960  00 


John  Storm,  of  the  city  of  Brooklyn,  being  duly  sworn,  doth  depose 
and  say  that  the  above  estimate  was  made  by  him,  and  that  he  was 
acquainted  with  Bnlif  Van  Brunt,  and  with  the  facts  and  circum- 
stances of  the  case  at  the  time  they  occurred,  being  himself  engaged 
in  the  same  business,  and  residing  near  the  said  Bulif  Van  Brunt. 

JOHN  STORM, 
Sworn  before  me  this  12th  day  of  October,  1844. 

.  JOHN  VANDEBBILT, 

First  Judge,  dtc. 


Estimate  of  the  damage  sustained  by  Bulif  Van  Brunt  by  reason  of  the 
farm  he  occupied  being  taken  for  military  purposes  in  the  year  1814. 

Rent $385 

Ten  loads  of  oats  destroyed 100 

Seven  acres  of  corn  on  the  ground • • 176 

Pasture,  grass,  &c ••.....•.. 200 

.Seed  and  labor • •••••     150 

1,010 
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Kings  County,  as  : 

Henry  Beed,  beiDg  duly  sworn,  doth  depose  and  say  that  he  made 
the  above  estimate,  and  that  he  considers  the  above  amount  justly  due 
to  said  Bulif  Van  Brunt;  and  that  he  was  acquainted  with  the  facts 
and  circumstances  of  the  case  at  the  time  they  occurred;  and  that  he 
has  subsequently  occupied  the  same  farm;  and  that  he  is  well  ac* 
quainted  with  Bulif  Van  Brunt,  and  with  John  Jackson;  and  that  he 
has  seen  a  lease  or  agreement  in  the  possession  of  the  said  Bulif  Van 
Brunt,  which  is  in  the  handwriting  of  said  John  Jackson ;  and  further 
this  deponent  saith  not. 

HENBY  BEID. 

Sworn  before  me  this  14th  day  of  October,  1844. 

JOHN  VANDEBBILT, 

First  Judge,  (tc. 

Kings  County,  ss  : 

Samuel  Byder,  deing  duly  sworn,  doth  depose  and  say  that  he  is 
acquainted  with  the  circumstances  attending  the  dispossession  of  Bulif 
Van  Brunt  from  his  premises,  at  Fort  Green,  in  the  year  1814,  by  the 
military  under  the  command  of  General  Jeremiah  Johnson;  and  that, 
in  his  judgment,  the  said  Van  Brunt  sustained  damages  to  the  amount 
of  ten  hundred  and  fifty  dollars  or  thereabouts. 

SAMUEL  BYDEB. 

Sworn  before  me  this  10th  day  of  October,  1844. 

JOHN  VANDEBBILT, 

First  Judge,  dtc. 

Memorandum  of  agreemeni  between  John  Jackson  and  Btdif  Van  Brunt ; 

Said  Jackson  lets  and  hires  unto  above  said  Van  Brunt  the  house 
and  barn,  and  the  land  Israel  now  has  in  possession,  being  about 
thirty  acres,  from  the  first  of  April,  1814,  to  the  first  of  April  1815, 
all  the  ground  to  the  north  of  the  lane  of  Samuel  Bouten,  meeting  the 
south  lane  of  William  Cornwell's  land;  the  said  Van  Brunt  is  to  plough 
the  stalk  ground  and  sow  it  with  oats  or  barley,  and  seed  it  with  clo- 
ver, and  plough  one  other  lot  for  corn  or  market  truck ;  said  Van 
Brunt  covenants  and  agrees  to  pay  said  Jackson  three  hundred  and 
twenty-five  dollars  for  the  use  of  the  same ;  eighty-one  dollars  and 
twenty-five  cents  on  the  first  day  of  April,  and  the  remainder  in 
quarterly  payments ;  the  said  Van  Brunt  is  to  remove  no  manure  or 
thing  from  the  place  that  belongs  to  it.  I  agree  to  six  barrels  cider 
for  Mr.  Van  Brunt,  and  two  barrels  apples. 

[l.  S-]     Witness  our  hands  and  seals,  Brooklyn,  February  16,  1814. 

JOHN  JACKSON. 

N.  B. — Mr.  Borom  has  liberty  to  pass  the  north  side  with  cart  to  the 
powder-house. 


BULIF  VAN  BRUNT.  T 

Received,  Brooklyn  April  1,1814,  from  Mr.  Rulif  Van  Brunt, 
eighty-one  dollars  and  twenty-five  cents  for  one  quarter's  rent  of  place 
he  has  hired  of  me,  where  Abraham  lived. 

JOHN  JACKSON. 
[|81  25.J 

Received  from  Mr.  Bulif  Van  Brunt  eighty-one  dollars  and  twenty- 
five  cents  in  full  for  half  year's  rent  of  place  he  lives  on. 

[|8l  25.]  JOHN  JACKSON. 

Brooklyn,  July  30,  18U. 


RuLip  Van  Brunt  vs.  The  United  States. 

I,  Bulif  Van  Brunt,  do  depose  and  say  that  I  have  made  diligent 
search  and  inquiry  for  the  witnesses  whose  depositions  are  in  evidence 
in  the  ahove-entitled  cause,  and  have  heen  informed  and  helieve  that 
Jeremiah  Johnson  and  John  Storm  are  dead  ;  that  Henry  Beid  has 
become  entirely  imbecile  and  childish  ;  that  Samuel  Ryder  removed 
many  years  since  to  some  part  of  Virginia,  and  his  residence  is  un- 
known ;  and  of  Samuel  Doxsey  I  can  obtain  no  information  whatever. 

RULIF  VAN  BRUNT. 

Sworn  before  me  this  26th  day  of  November,  1858. 

SAM'L  H.  HUNTINGTON, 
Chief  Clerk  Court  of  ClaifM. 


To  the  honorable  the  Congress  of  the  United  States  in  Senate  and  House 

of  Representatives: 

Your  petitioner,  Rulif  Van  Brunt,  now  of  Rochester^  in  the  State- 
of  New  York,  respectfully  showeth — 

That  your  petitioner  in  the  year  1814  was  a  resident  of  Brooklyn, 
in  the  county  of  Kings  and  State  of  New  York,  and  was  the  lessee  of 
a  certain  lot  of  land  in  Brooklyn,  aforesaid,  from  one  John  Jackson,  of 
the  same  place,  for  the  term  of  one  year,  to  wit :  from  the  first  day  of 
April,  1814,  to  the  first  day  of  April,  1815,  at  a  rent  of  three  hun* 
dred  and  twenty-five  dollars,  which  rent  was  duly  paid  to  said  John 
Jackson. 

That  your  petitioner  entered  upon  the  said  premises  on  the  first  of 
April,  1814,  and  cultivated  the  same  by  putting  in  a  crop  of  grain  and 
vegetables. 

That  on  the  ninth  day  of  August,  1814,  the  said  premises  were  en- 
tered upon  by  the  military  authorities  of  the  county,  and,  as  he  is  in- 
formed, by  the  military  raised  under  the  charge  of  a  committee  called. 
"  the  Committee  of  Defence"  of  the  city  of  New  York  ;  and  the  said^ 
premises  were  occupied  from  and  after  the  said  ninth  day  of  August^. 
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1814,  by  the  said  military,  and  a  fort  called  "Fort  Green"  was 
erected  thereon,  and  the  whole  premises  and  the  crops  grown  and 
growing  thereon  were  taken,  appropriated,  or  destroyed  by  the  said 
committee,  or  by  the  military,  or  by  those  acting  under  their  authority, 
and  your  petitioner  thereby  lost  his  entire  crop,  his  labor,  and  the 
xent  paid  therefor  by  him. 

Your  petitioner  was  informed  at  the  time  that  the  said  committee  of 
defence  would  attend  to  the  settlement  of  bis  said  claim^  and  would 
petition  to  Congress  for  relief  fpr  him  and  others  whose  property  was 
appropriated  in  like  manner  ;  and  he  is  informed  and  believes  that 
some  years  ago  an  application  for  this  purpose  was  made,  and  that 
the  papers  relating  thereto  were  destroyed  in  the  department  at 
Washington  some  years  ago. 

Your  petitioner  has  been  unable  to  expend  his  earnings  for  a  few 
years  past  to  prosecute  this  claim  for  relief.  He  has  still  in  his  pos- 
session the  original  lease  by  which  said  premises  were  held,  and  is 
able  to  prove  oy  living  witnesses  of  the  highest  respectability  the 
statement  above  set  forth. 

Your  petitioner  therefore  prays  that  your  honorable  body  would 
grant  him  relief  in  the  premises  by  the  passage  of  a  law  to  reimburse 
to  him  the  rent  paid  by  him  in  1814,  with  interest  thereon,  and  the 
value  of  his  crop  and  labor  bestowed  at  the  time  it  was  so  appropria- 
ted, with  interest  thereon ;  and  your  petitioner  will  ever  pray,  &c. 

RULIF  VAN  BRUNT. 

KmOS  OOTJNTV,  m; 

On  this  ninth  day  of  October,  1844,  personally  appeared  before  me 
Rulif  Van  Brunt,  to  me  known  to  be  the  person  described  in  the 
above  petition,  and  made  oath  that  he  has  heard  the  above  petition 
read  and  knows  the  contents  thereof;  that  the  statements  made  therein 
are  true  of  his  own  knowledge,  except  as  to  those  which  are  stated 
upon  information  and  belief,  and  as  to  those  statements  he  believes  it 
to  be  true. 

JOHN  VANDEBBILT, 
First  Judge  of  Kings  Co.  Court,  of  Counsel  in  Sup.  Courts 

and  a  Justice  of  (he  Peace  of  said  County. 


In  thb  House  of  Rbprbsbntativbs,  July  22,  1854. 

Mr.  Edobrtok,  from  the  Committee  of  Claims,  made  the  following 

report : 

The  Committee  of  Claims ,  to  whom  was  re/erred  Senate  bill  No.  290, 
"/or  the  relief  of  JStUif  Van  B  runty"  made  the  following  report: 

The  committee  have  examined  this  case,  and  adopt,  as  their  report 
upon  it,  an  adverse  report  made  at  the  Ist  session  of  the  Slst  Con- 
gress, from  the  Committee  on  Military  Affairs. 
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January  22^  1850. 

The  examination  of  the  petition  and  vouchers  in  the  case  of  B.  Van 
Brunt's  application  for  damages,  has  furnished  the  following  facts  and 
result : 

The  petitioner  sets  forth  that  in  1854  he  was  a  resident  of  Brooklyn, 
New  York  ;  the  lessee  of  30  acres  of  land,  at  a  rent  charge  of  |300  a 
year.     That  his  premises  in  September  were  occupied  by  a  military 

?irty,  ordered  out  by  the  committee  of  defence  of  the  city  of  New 
ork.     That  in  occupying,  they  destroyed  his  crops,  &c.y  to  the 
amount  of  |1,000. 

As  evidence  of  the  lease,  the  article  of  agreement  is  presented,  well 
authenticated. 

As  evidence  of  the  payment  of  rent  to  the  lessor,  the  petitioner 
presents  two  receipts  for  |81 ;  each  satisfying  a  half  year's  rent,  ter-/ 
minating  in  July  preceding  the  fall  of  the  military  occupation. 

The  petitioner  presents  no  vouchers  showing  the  payment  of  rent 
for  the  last  half  year  within  which  period  the  damage  accrued. 

The  petitioner  shows,  by  proof,  that  at  some  period  soon  after  the 
•damage  accrued — as  the  committee  are  left  to  conclude  from  the  cer- 
tificate of  one  of  the  witnesses — ^the  damage  was  appraised,  and  for 
6ome  mysterious  reason  the  petitioner,  although  a  severe  sufferer,  was 
overlooked. 

All  of  the  facts  have  brought  the  committee  to  the  conclusion  that 
if  a  claim  ever  did  exist,  it  was  a  claim  against  the  city  or  State  of 
New  York,  and  should  have  been  presented  for  liquidation. 

That  from  the  fact  that  there  is  no  evidence  of  the  payment  of  rent 
for  the  last  half  year,  and  the  fact  that  the  lessor  received  assessment 
of  damage  for  an  injury  done  at  the  same  place,  at  the  same  time,  and 
by  the  same  means,  it  is  quite  probable  that  the  lessor  and  lessee  ad* 
justed  the  matter  between  them. 

That  the  claim,  as  presented  to  the  committee,  shows  upon  its  face 
evident  dishonesty. 


IN  THE  COURT  OF  CLAIMS. 

BuLiF  Van  Brunt  vs.  The  United  States. 

Brief  for  daimant. 

The  facts  in  this  case  are  few.  On  the  16th  of  February,  1814,  the 
claimant  leased  of  one  John  Jackson,  for  the  term  of  one  year,  from 
the  1st  of  April,  1814,  to  April  1,  1815,  at  the  yearly  rent  of  |325, 
a  farm  of  land  containing  about  thirty  acres,  whereon  were  a  house 
and  barn,  and  situated  in  Brooklyn,  in  county  of  Kings,  in  the  State 
of  New  York.  That  he  entered  into  the  occupancy  of  said  farm  in 
pursuance  of  said  lease^  put  in  crops  of  oats  and  corn,  and  used  and 
appropriated  the  same  to  the  ordinary  purposes  of  farm  cultivation. 
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On  the  2d  of  September  of  that  year,  (1814,)  the  twentj-seoond 
brigade  of  the  New  York  militia,  having  been  previously  ordered  into 
the  service  of  the  United  States,  took  forcible  possession  of  the  whole 
of  said  demised  premises  by  order  of  General  Johnson,  the  command- 
ing officer,  appropriated  the  same  to  the  use  of  the  United  States  as 
camping  ground  and  fort  site.  The  farm  was  thus  occupied  until  the 
month  of  December  following. 

The  barn  on  the  premises  was,  by  order  of  the  commanding  officer, 
occupied  as  a  guard-house.  The  fortification,  called  Fort  Green,  bad 
been  previously  commenced,  as  would  seem  from  the  petition  and  the 
deposition  of  Dozey,  by  a  military  force  raised  under  the  charge  of 
the  committee  called  the  committee  of  defence  of  the  city  of  New 
York ;  but  the  United  States  troops  entered  into  the  occupancy  and  use 
of  this  fort,  and  the  claimant  insists  that  the  United  States,  by  directing 
its  forces  to  occupy  Fort  Green,  and  encamp  upon  these  premises, 
sanctioned,  approved,  and  adopted  what  had  been  previously  done  by 
the  local  authorities,  and  took  the  responsibility  and  liability  of  said 
authorities  off  of  their  hands. 

The  local  authorities  had  acted  on  an  emergency  in  a  case  where 
the  United  States  was  bound  to  make  ^ood  the  defence^  and  by  fol- 
lowing up  and  completing  what  had  been  done  for  its  benefit,  the 
general  government,  the  claimant  submits,  is  liable  to  the  same  ex- 
tent as  if  its  troops  had  taken  possession  of  the  premises  in  the  first 
instance. 

Before  the  claimant  had  been  at  all  disturbed,  (p.  6,  deposition  of 
Doxey,)  and  prior  to  the  9th  of  August,  when  the  first  entry  by  mili- 
tary was  made,  he  had  harvested  the  grain  and  hay,  and  these  were 
subsequently  taken  for  the  use  of  the  army  of  the  United  States  by 
order  of  General  Johnson. 

The  claimant  supposes  the  law  of  the  case  to  be  well  settled.  This 
case  falls  within  the  provisions  of  the  act  of  1816,  and  under  the  fifth 
section  which  is  as  follows : 

^*  When  any  property  has  been  impressed  or  taken  by  public  author- 
ity, for  the  use  or  subsistence  of  the  army  during  the  late  war,  and  the 
same  shall  have  been  destroyed,  lost,  or  consumed,  the  oumer  of  such 
property  shall  be  paid,''  &c. 

"This  provision  relates  to  every  species  of  |>rop€r<y  taken  or  im- 
pressed for  the  use  and  subsistence  of  the  army  not  comprehended  in 
any  of  the  preceding  classes,  and  which  shall  have  been  in  any  manner 
destroyed^  losty  or  consumed  by  the  army,  including  in  its  scope  all 
kinds  of  provisions,  ybrcfgre,/wei/'  <fec. — (American  State  Papers,  vol. 
5,  entitled  "Claims.") 

The  claimant  insists — 

1st.  That  he  is  entitled  to  the  whole  amount  of  damages,  as  proved 
by  the  depositions  of  John  Storm  and  Henry  Beid ;  the  use  of  the 
farm  and  the  buildings  thereon ;  the  corn  and  oats,  the  pasturage 
and  grass,  the  seed  and  labor,  were  the  property  of  the  tenant,  and 
not  of  the  landlord.  Of  all  these,  the  claimant  was  "the  owner" 
within  the  meaning  of  the  act  of  1816. 

The  fact  that  damages  were  appraised  to  Jackson,  the  lanlord^  in 
no  respect  makes  against  the  claim  of  the  undersigned. 
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The  previous  entry  by  the  local  military,  which  was  only  three 
weeks  prior  to  the  occupation  by  the  United  States  troops,  was  merely 
in  anticipation  of  such  occupation  by  the  latter,  and  the  general  gov- 
ernment adopted  the  previous  acts,  and  should  be  held  as  having  rati- 
fied and  appropriated  the  prior  service  as  done  for  its  benefit.  In  thia 
view,  it  is  wholly  immaterial  to  inquire  how  much  of  said  property 
was  used  or  destroyed  before,  and  how  much  after  the  2d  of  September, 
1814,  when  the  premises  passed  into  the  exclusive  occupancy  of  the 
United  States. 

2d.  The  claimant  is  at  all  events  entitled  to  something.  He  should 
be  paid  for  the  use  of  the  barn  and  premises  from  September  2,  1814^ 
and  for  the  ^^straw,  hay,  and  grain  that  was  in  said  barn,"  which 
were  used,  according  to  the  evidence  of  Dozey,  by  the  army  of  the 
UnUed  States. 

The  removal  of  the  fences,  the  breaking  of  the  soil,  and  the  con- 
struction of  Fort  Green,  were  permanent  injuries  to  the  freehold,  for 
which  the  lanlord  was  entitled  to  compensation.  He  was  ^Hhe  owner" 
of  the  fee.  But  the  property  above  enumerated,  for  which  damages 
are  now  claimed,  was  the  property  of  the  tenant,  and  belonged  to  the 
undersigned,  and  for  which  he  solemnly  asserts  he  has  in  no  manner 
been  compensated. 

The  claimant  respectinlly  submits  that  he  should  receive  the  amount 
of  his  claim^  with  interest  thereon,  and  that  this  honorable  court 
should  recommend  the  same  to  the  favorable  consideration  of  Congress. 

RULIF  VAN  BRUNT. 


IN  THE  COURT  OP  CLAMS. 

RuuF  Van  Brunt  t;^.  The  United  States. 

SOLICITOR'S  BRIKF. 

Claim  for  injury  done  to  land  and  growing  crops  occupied  by  plaintiffs 
by  the  militia  of  New  York  in  the  service  of  tlie  United  States  aJt 
BrooJdyn.N.  r.,tttl814. 

FACTS  AS  UNDBBSTOOI)  BT  TUB  SOLICITOR. 

First.  That  in  the  year  1814.  plaintiff  was  a  tenant  of  John  Jack- 
son of  a  farm  in  or  near  the  now  city  of  Brooklyn,  New  York,  at  the 
rent  of  $325;  and  for  this  sum  he  was  to  have  the  use  of  a  house,  barn, 
and  farm,  and  was  to  render  certain  services. — {Lease,  Record,  p.  8») 

Second.  That  there  is  no  evidence  that  the  premises  hired  by  plain- 
tiff were  interfered  with  by  the  militia  prior  to  September  1814. 

Third.  There  is  no  evidence  that  the  plaintiff,  in  fact,  paid  rent 
for  the  premises  mentioned  for  the  year  1814. 

Fourth,  There  is  no  proof  of  the  amount  of  property  belonging  to 
plaintiff  actually  destroyed  by  the  militia. 

The  estimates  of  John  Storm  and  Henry  Reid,  found  at  page  7  of 
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tlie  record,  do  not  prove  that  the  plaintiff  lost  what  they  there  esti- 
mated. Neither  of  the  witnesses  testify  that  he  knew  what  loss  was 
actually  sustained  hy  him,  bat  that  they  estimate  the  damage  sus- 
tained by  him  at  certain  amounts.  They  estimate  the  rent  at  $385 
per  annum,  when  the  lease  put  in  evidence  by  the  plaintiff  specifies 
the  rent  at  only  |325.  They  do  not  appear  to  have  taken  into  the 
account  the  fact  that  the  plaintiff  had  the  use  of  the  farm,  inclading 
the  buildings,  pasturage,  and  also  the  hay  and  all  the  early  crops, 
from  the  1st  of  April  to  2d  of  September,  1814. 

Fifth.  There  is  no  evidence  that  the  damages  were  estimated  at  the 
time  of  the  transaction,  or  earlier  than  the  year  1844,  a  period  of 
thirty  years  thereafter,  when  the  appraisers  were  not  likely  to  have 
remembered  the  quantity  of  things  destroyed  or  their  value. 

Sixth.  There  is  no  evidence  that  the  plaintiff  could  not  now  prove 
the  loss  sustained  by  living  witnesses  who  could  be  cross-examined. 

Seventh.  That  the  damage  which  was  sustained  by  the  owner  of  the 
premises  is  shown  to  have  been  appraised  at  the  time  by  Gen.  John- 
son and  two  others,  and  the  presumption  is,  that  said  appraisal  in- 
cluded the  damages  to  the  premises  occupied  by  the  plaintiff,  and  to 
the  crops  thereon. 

Oen.  Johnson  certified  that  the  22d  brigade  of  New  York  infantry 
were  called  into  the  service  of  the  United  States,  and  encamped  at 
Fort  Green  ^'on  the  second  of  September j  1814,  on  land  then  owned  by 
John  Jackson,  which,  with  a  house  and  barn,  he  had  rented  to  Bolif 
Van  Brunt.  About  half  of  the  land  whereon  the  fort  was  built,  and 
the  land  whereon  the  brigade  encamped,  is  included  in  the  loss  of  Mr. 
Van  Brunt.  All  the  fence  was  removed  from  the  land  and  the  produce 
of  his  labors  destroyed  before  the  2d  of  September.  The  dwelling-hoose 
was  in  the  possession  of  a  man  named  Turney,  and  the  barn  was  oc- 
cupied as  a  guard-house  by  my  order,  on  the  oonserU  of  John  Jackson. 

'^And  I  further  certify  that  John  B.  Coles  and  John  Morse,  of  the 
city  of  New  York,  and  myself,  appraised  the  damages  sustained  by 
John  Jackson  and  several  other  persons,  occasioned  by  the  occupation 
of  their  land  for  the  public  service  and  defence,  and  that  the  damage 
sustained  by  Mr.  Van  Brunt  was  not  appraised  by  us." — (Beoora, 
pp.  5.  6.) 

Eighth.  The  property,  or  at  least  a  portion  of  it,  was  out  of  the 
possession  of  the  plaintiff  at  the  time  it  was  occupied  by  Gen.  John- 
son under  and  by  the  consent  of  Jackson,  the  owner,  and  his  damage 
was  appraised. 

See  quotation  next  above,  where  it  appears  that  Turney  occupied 
the  house,  and  that  the  barn  was  occupied  under  Jackson ;  that  the 
fence  had  been  destroyed,  and  the  damaged  sustained  was  appraised 
to  Jackson  by  Gen.  Johnson  and  others. 

Ninth.  When  appraising  the  damages  at  the  time  sustained  by 
different  individuals,  if  the  plaintiff  had  sustained  damages,  the  same 
would  have  then  most  probably  been  appraised,  and  paid  to  him  as 
well  as  to  others. 

Tenth.  The  damage  which  actually  accrued,  appears  to  have  been 
occasioned  by  acts  committed  prior  to  the  2d  of  September,  1814, 
when  Gen.  Johnson,  acting  under  the  United  States,  took  possession 
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of  Fort  Green.  The  proof  does  not  show  who  committed  these  acts. 
They  are  in  no  way  connected  by  proof  with  the  United  States.  The 
petition  shows  by  whom  it  was  committed.  It  states:  ''That  on 
the  ninth  day  of  August,  1814,  said  premises  were  entered  upon  by  the 
military  aulhoritiea  of  the  county  ^  andj  as  he  is  informed,  hy  the  military 
raised  under  the  charge  of  the  committee  called  the  ^Committee  of  Defence' 
of  the  city  of  New  York;  and  the  said  premises  were  occupied  from 
and  after  the  said  9th  day  of  August,  1814,  by  the  said  military,  until 
about  the  3d  day  of  December,  1814;  and  a  fort  called  *  Fort  Green,' 
was  erected  thereon,  which  was  occupied  by  the  military  of  the  United 
States,  and  the  whole  premises  and  the  crops  grown  and  growing 
thereon  were  taken,  appropriated,  and  destroyed  by  said  committee^  or 
by  the  military,  or  by  those  acting  under  their  authority." 

From  this  statement  it  is  certain  that  the  injury  committed  was  by 
the  "Committee  of  Defence  of  the  city  of  New  York,"  for  whose  acts 
the  United  States  were  not  responsible.  Whether  this  committee 
was  self-constituted  or  was  organized  under  city  or  State  authority,  is 
not  shown.  But  it  is  certain  that  neither  the  petition  nor  the  evidence 
in  the  record  shows  that  said  committee  was  acting  under  the  au- 
thority or  by  order  of  the  United  States,  and  without  showing  that  it 
acted  by  such  authority,  the  latter  cannot  be  held  responsible. 

Eleventh.  From  these  facts  it  is  apparent  that  the  damage  was 
nearly  all  sustained  prior  to  General  Johnson  going  to  the  Fort,  and 
that  it  was  occasioned  by  the  acts  of  persons  for  whose  conduct  the 
United  States  were  in  no  respect  responsible 

LEGAL  PROPOSITIONS. 

FiBST.  The  evidence  offered  on  the  part  of  ike  plaintiff  is  ^^  '^^  ^^ 
is  competent  to  prove  the  facts  upon  which  his  daim  rests. 

None  of  the  affidavits  produced  have  been  taken  in  this  cause.  They 
are  ex  parte,  and  clearly  do  not  show  the  whole  facts  of  the  case. 

It  is  not  shown  that  there  are  not  now  living  other  persons  who 
can  prove  all  about  this  claim. 

Jackson  may  be  living  and  within  reach,  and  he  must  be  able  to 
prove  the  whole  facts. 

Second.  Most  of  the  damage  claimed  appears  to  have  been  sustained 
hy  Jackson,  the  owner,  and  not  by  plaintiff,  and  was  appraised  to  him, 
and  it  is  fair  to  presume  was  patd  to  him. 

There  is  no  evidence  that  plaintiff  paid  rent  for  the  time  the  troops 
were  at  Fort  Green,  or  for  any  other  time.  And  none  that  he  was 
OQsted  either  from  the  house  or  barn.  From  the  statement  of  (General 
Johnson,  the  inference  is,  that  plaintiff  was  not  in  possession  at  the 
time,  but  that  the  whole  fell  upon  Jackson,  to  whom  the  damages 
were  appraised.  The  damages  appraised  to  Jackson  doubtless  covered 
all  that  were  sustained  at  the  time  of  the  transaction. 

It  is  fairly  inferable  that  the  plaintiff  had  surrendered  possession 
at  or  before  the  militia  were  stationed  at  Fort  Green  under  General 
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Johnson,  iDasmnch  as  the  occupancy  or  a  portion  of  it  was  bj  Jackson's 
own  permission. 

Third.  There  is  no  law  wider  which  the  plaintiff  can  recover  for  these 
damages,  if  they  were  actually  sustained  by  him. 

The  act  of  1816,  (3  U.  B.  L.,  291,)  to  which  plaintiff  refers  in  his 
brief  to  sustain  his  claim,  is  not  now  in  force,  and  cannot,  therefore, 
lay  the  foundation  of  judicial  action,  even  if  this  case  come  within  the 
principles  of  the  5th  section  of  that  act,  as  he  supposes.  If  it  applied 
to  plaintiff's  case,  it  would  extend  to  only  a  portion  of  the  items 
claimed.  His  lease  was  not  taken  from  him,  and  he  had  had  it  for 
over  five  months  before  the  militia  under  General  Johnson  were  sta- 
tioned there. 

There  is  no  evidence  that  his  oats  or  corn  were  destroyed,  and  none 
that  his  pasture  was  injured,  and  there  is  no  evidence  that  he  had 
planted  seed  or  lost  labor.  That  act  only  applied  to  actual,  and  not 
constructive  losses,  and  all  damages  payable  under  it  were  to  be  paid 
to  the  owner.  Most  of  the  losses  claimed  would  not  have  come  under 
this  act.  The  injury  was  Jackson's  and  was  appraised  to  him.  Bat 
whether  the  law  applied  to  the  plaintiff  or  Jackson,  it  is  not  now  in 
force,  and  this  court  cannot  act  under  and  apply  it.  Should  Congress 
revive  that  law,  then  the  plaintiff  might  be  entitled  to  pay  on  present- 
ing the  proper  evidence  at  the  Third  Auditor's  office.  Until  Congress 
revives  the  law  or  passes  another  one  to  cover  the  case,  the  plaintiff 
cannot  obtain  compensation  for  the  losses  he  claims  to  have  sustained, 
even  if  he  had  conclusively  proved  the  same  by  legal  and  competent 
-evidence. 

Fourth.  The  United  States  are  in  no  respect  responsible  for  the  acts 
of  the  committee  of  defence,  who,  it  seems,  occasioned  nearly  the  whole 
injury  complained  of. 

If  we  were  to  concede  that  the  United  States  were  responsible, 
binder  the  act  of  1816,  while  practically  in  force,  for  the  injury  occa- 
sioned by  General  Johnson,  it  is  clear  that  they  were  not  liable  for 
the  acts  of  the  New  York  committee  of  defence,  who  were  not  called 
into  existence  by  them,  and  who  are  not  shown  to  have  acted  under  the 
direction  of  the  defendants.  That  committee,  or  their  employers, 
were  alone  respoubible  for  the  acts  complained  of,  committed  by  order 
of  the  committee, 

R.  H.  GILLET,  SolicUor. 

Makch  17,  1859. 


IK  THE  GOURT  OF  CLAIMS,  Jdhi  6,  1S59. 

BuuF  Van  Brunt  i;^.  Thb  United  States. 

ScARBURon  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  the  following  case  : 

He  was  the  lessee  from  John  Jackson  of  a  lot  of  land  in  Brooklyn^ 
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in  the  State  of  New  York,  for  the  term  of  one  year  from  the  Ist  day 
of  April,  A.  D.  1814,  till  the  Ist  day  of  April,  A.  D.  1815,  at  a  rent 
of  $325  per  annum,  which  was  duly  paid. 

Ue  entered  upon  the  premises  on  the  1st  day  of  April,  A.  D.  1814, 
and  put  in  a  crop  of  grain  and  vegetables. 

On  the  9th  day  of  August,  A.  D.  1814,  the  military  authorities  of 
the  county  of  Kings,  and  the  military  raised  under  the  charge  of  the 
''Committee  of  Defence"  of  the  city  of  New  York,  entered  upon  the 
demised  premises.  A  fort,  called  *'Fort  Green,"  was  erected  thereon 
and  occupied  by  the  military  of  the  United  States,  The  whole  premi- 
iies  and  the  crops  grown  and  growing  thereon  were  taken,  appropri- 
ated, and  destroyed  by  the  committee,  or  by  the  military,  or  by  those 
acting  under  their  authority,  and  the  petitioner  thereby  lost  his  entire 
orop,  his  labor,  and  the  rent  paid  by  him,  of  the  value  of  $1,050. 

The  petitioner  in  December,  A.  D.  1844,  applied  to  Congress  for 
relief. 

Jeremiah  Johnson  testifies  as  follows : 

He  was  the  brigadier  general  of  the  22d  brigade  of  the  New  York 
State  infantry;  his  brigade  was  ordered  into  the  service  of  the  United 
States,  and  on  the  2d  day  of  September,  A.  D.  1815,  encamped  at 
Fort  Green.  About  half  the  land  on  which  the  fort  was  built,  and 
the  land  whereon  the  brigade  encamped,  was  included  in  the  lease  to 
the  petitioner.  Before  the  2d  day  of  September,  A.  D.  1815,  the 
fence  was  removed  from  the  land,  and  the  produce  of  his  labor  de- 
stroyed. The  dwelling-bouse  was  in  the  possession  of  a  man  named 
Turney,  and  by  order  of  the  witness,  on  the  consent  of  John  Jackson 
the  barn  was  occupied  as  a  guard-house. 

The  witness,  with  John  B.  Coles  and  John  Moore,  appraised  the 
damages  sustained  by  John  Jackson  and  several  other  persons,  by  the 
occupation  of  their  land  for  the  public  service  and  defence;  but  the 
damage  sustained  by  the  petitioner  was  not  appraised  by  them. 
Samuel  Doxsey  testifies  as  follows: 

The  petitioner  in  the  year  1814  occupied  a  farm  belonging  to  John 
Jackson.  Sometime  in  that  year  the  erection  of  Fort  Green  was  com- 
menced on  the  farm,  by  which  the  fence  was  thrown  down  and  the 
farm  turned  into  a  common.  In  the  first  part  of  September  in  that 
year  the  brigade,  under  the  command  of  Brigadier  General  Jeremiah 
Johnson,  encamped  on  the  farm  and  occupied  the  barn  as  .a  guard- 
bouse,  and  used  the  straw,  hay,  and  grain,  in  the  barn  for  the  pur- 
pose of  bedding,  &g.  The  petitioner  was  compelled  wholly  to  aban- 
don the  farm,  and  procure  a  house  for  his  family  and  stabling  for^iis 
stock  elsewhere. 

The  witness  is  unable  to  make  an  estimate  of  the  losses  sustained  by 
the  petitioner,  but  feels  confident  that  he  suffered  serious  loss  by  rea- 
son of  having  to  remove  from  the  farm. 

John  Stone  estimates  that  the  petitioner's  damages,  by  reason  of 
the  farm  he  occupied  in  1814  being  taken  for  military  purposes,  at 
$960;  Henry  Keid  estimates  them  at  $960;  and  Samuel  Snyder  esti- 
mates them  at  $1,050,  or  thereabouts. 

The  petitioner  has  filed  the  deed  of  lease,  and  proved  its  execution 
by  Jeremiah  Johnson. 
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He  has  also  filed  two  papers  purporting  to  be  two  receipts  from 
John  Jackson  to  him,  the  one  bearing  date  the  1st  day  of  April,  A. 
D.  1814,  for  eighty-one  dollars  and  twenty*five  cents,  ''for  one  quar- 
ter's rent  of  place  he  has  hired  of  me,  where  Abraham  lived,''  and  the 
other  bearing  date  July  30,  A.  D.  1814,  for  eighty-one  dollars  and 
twenty-five  cents,  **  in  full  for  half  year's  rent  of  place  he  lives  on." 
But  there  is  no  proof  of  the  genuineness  of  these  papers,  nor  is  there 
any  proof  of  the  payment  of  any  portion  of  the  rent,  unless  the  peti- 
tioner's possession  of  the  premises  and  the  requirement  in  the  deed  of 
lease  that  |81  25  should  be  paid  on  the  Ist  day  of  April,  A.  D.  1814, 
can  be  regarded  as  affording  a  presumption  of  the  payment  of  the  first 
quarter's  rent.     The  residue  of  the  rent  was  payable  quarterly. 

On  the  2d  day  of  September,  A.  D.  1814,  when  the  troops  in  the 
service  of  the  United  States  encamped  upon  the  premises,  the  dwell- 
ing-house was  in  the  possession,  not  of  the  petitioner,  but  of  John 
Jackson;  and  the  order  to  occupy  the  barn  as  a  guard-house  was  given 
with  the  consent,  not  of  the  petitioner,  but  of  John  Jackson.  After- 
wards the  damages  sustained  by  John  Jackson^  by  reason  of  the  occu- 
pancy of  his  land,  were  appraised,  but  no  notice  was  taken  of  any  dam- 
ages sustained  by  the  petitioner.  A  period  of  thirty  years  elapsed  be- 
fore the  petitioner  presented  his  claim,  and  no  explanation  is  ofiered 
to  account  for  his  delay.  Moreover,  the  testimony,  though  now  ad- 
missible, all  the  witnesses  being  either  dead  or  out  of  the  reach  of  the 
petitioner,  was  yet  taken,  exparfCy  and  is  to  be  received  with  caution. 

Upon  these  facts  we  cannot  say  that  when  the  troops  in  the  service 
of  the  United  States  entered  upon  the  premises  the  petitioner  had  any 
interest  in  them.  In  truth  they  rather  sanction  a  contrary  presump- 
tion. Our  opinion,  therefore,  is  that  the  evidence  does  not  sustain  the 
petitioner's  claim^  and  that  he  is  not  entitled  to  relief. 


36th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  C  Rep.  C.  0. 
let  Session.     )  (    No.  220. 


PETER  N.  PAILLET. 


BteEUAET  11,  1860. — ^Beported  from  the  Coart  of  Claims ;  committed  to  a  ComaMM 

of  the  Whole  House,  and  otdered  to  be  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Bepresentativea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

PETER  N.  PAILLET  vs.  THE  UNITED  STATES. 

1 .  Resolution  of  the  Senate  referring  the  petition  to  the  Court  of 
Claims  and  original  documentary  evidence  accompanying  the  same, 
relied  upon  by  claimant  and  returned  to  the  Senate. 

2.  Evidence  presented  in  behalf  of  the  government  transmitted  to 
the  Senate. 

3.  Claimant's  brief. 

4.  United  States  Solicitor's  brief. 

5.  Opinion  of  the  court  adverse  to  the  claim. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof^  I  have  hereunto  set  my  hand  and  affixed  the 
|.        -,  seal  of  said  courts  at  Washington,  this  fifth  day  of  December, 

LL.   S.J    ^     jy      ^^ggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


in  the  court  of  claims. 

Pbter  N.  Paillbt  vs.  United  States. 

Claimant's  Brief. 

The  evidence  shows  that  the  petitioner  was  an  American  citiien,  a 
native  of  Louisiana,  residing  in  the  city  of  Tabasco,  and  carrying  on 
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the  business  of  a  merchant  at  the  time  of  the  capture  of  the  city  by  the 
American  troops,  in  June,  1847. 

The  petitioner  states,  that  in  consequence  of  his  refusal  to  pay  a 
forced  contribution  of  |300,  to  enable  the  Mexicans  to  carry  on  the- 
war,  he  was  imprisoned  and  maltreated,  and  threatened  with  execu- 
tion, when  he  was  fortunately  released  by  the  generous  interposition 
of  Mr.  F.  Scustre  y  Mazas,  the  Spanish  consul,  who  paid  for  him  the 
sum  demanded.  That  a  few  days  after  the  first  attack  by  the  American 
troops,  he  was  ordered  to  leave  the  city,  and  a  passport  for  this  purpose 
furnished  to  him.     (No.  2,  p.  6.) 

The  letter  of  Lieut.  Magruder,  of  1  Yth  June,  184T,  (p.  7,)  written 
under  the  direction  of  Commodore  Perry,  expresses  '^  much  regret  that 
some  injury  has  been  done  to  your  property,  now  occupied  by  part 
of  the  forces  of  the  United  States/'  That  the  commodore  had 
directed  that  the  doors  of  the  houses  on  the  plaza  should  be  forced* 
**  After  your  door  had  been  forced,  it  was  discovered  to  be  the  property 
of  an  American."  (It  will  be  remembered  that  Paillet  had  left  the 
key  with  the  Spanish  consul.)  The  lieutenant  then  adds :  "  You 
know  the  difficulty  of  restraining  men  after  a  town  has  been  captured ; 
we  did  all  we  could  to  prevent  any  injury  to  your  property,  but  the 
store  in  the  rear  was  forced  and  some  wine  and  goods  taken  out." 

In  Lieut.  Magruder's  letter,  31  July,  (p.  7,)  he  says:  "Three  of 
my  men  were  detected,  and  were  immediately  placed  in  close  confine- 
ment. Their  persons  were  searched  and  stripped  of  the  articles  they 
had  taken  from  your  store,  such  as  blue  nankeen,  fans,  handkerchiefs, 
and  other  small  articles.  Nothing  of  value  was  found  upon  them 
except  a  gold  watch,  which,  with  every  other  article  recovered,  was 
delivered  over  to  the  Spanish  consul."  The  men  belonging  to  this 
vessel  were,  however,  not  the  only  ones  engaged  in  it.  The  apart- 
ments occupied  by  the  men  from  the  United  States  sloop  of  war 
John  Adams  led  to  your  back  yard  and  store,  and  a  portion  of  these 
men  were  also  detected  in  the  pillage  of  your  effects." 

InPaillet's  letter  to  Commander  Magruder,  16th  August,  1847,  (p- 
10,)  he  writes :  *^  I  am  sorry  to  say  that  I  found  my  house  in  a  most 
wretched  state  of  destruction  that  would  have  inspired  compassion  in 
any  human  heart ;  even  my  own  clothes  and  that  of  my  family  have 
been  taken  away,  with  all  my  silver  plate,  of  considerable  value,  $2,500 
in  silver,  and  120  doubloons  in  gold,"  &c.,  &c. 

In  the  deposition  of  Gutierrez,  he  says,  that  on  the  troops  leaving 
the  house  he  went  there,  "  and  found  everything  in  a  state  of  destruc- 
tion ;  all  his  furniture,  and  the  greatest  part  of  the  goods  that  were 
in  the  store  torn  to  pieces,  and  the  ground  floor  of  his  house  digged 
in  several  places."  He  also  says,  ''my  firm  opinion  is,  that  his 
damage  amounts  from  ten  to  twelve  thousand  dollars,"  (p.  13.) 

Eegil  testifies,  (p.  14,)  that  he  resided  *'  next  door  to  the  residence 
of  Paillet ;  that  immediately  after  the  abandonment  of  the  city  by 
the  American  forces,  I  made  a  thorough  examination  of  the  house  of 
said  Paillet,  and  found  it  in  a  state  of  great  confusion,  and  much 
injured  by  said  occupation  as  quarters,  &c.,  the  furniture  very  much 
damaged,  the  wardrobes,  of  which  there  were  several,  bureaus,  and 
trunks  having  been  broken  open  and  emptied  of  their  contents,  the 
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clothing,  linen,  &c.,  were  scattered  over  the  floors,  together  with 
large  quantities  of  the  goods  of  the  store  ;  all  of  which  were  rained 
hy  their  exposure  on  the  floor,  and  also  hy  there  having  been  large 
numbers  of  demijohns  of  red  wine  and  jugs  of  oil  broken,  and  their 
contents  spilt  among  the  clothing,  goods,  &c.,  in  such  large  quantities 
as  to  nearly  float  the  articles  lying  scattered  about  on  the  floor." 
He  further  states  that  the  damage  done  to  Faillet's  property  was 
"  from  ten  to  twelve  thousand  dollars." 

M.  Capella  testifies  that  he  was  duly  commissioned  by  Commander 
Van  firunt,  ciril  and  military  governor  of  Tabasco,  as  '^  alcalde 
and  chief  magistrate."  He  testifies,  (p.  15,)  that  at  the  time  of 
taking  possession,  the  store  was  '^  filled  with  assorted  merchandise,  to 
the  amount,  as  he  believes,  of  $15,000,  and  his  private  dwelling  full 
of  all  the  necessary  furniture  and  wearing  apparel  of  a  large  and 
wealthy  family."  He  further  says,  after  describing  the  condition  of 
the  house  when  he  officially  inspected  it,  '4n  my  estimation,  firm  and 
conscientious  conviction,  the  actual  loss  sustained  by  Mr.  Paillet  must 
be  over  $12,000.  Mr.  Paillet's  position  in  society,  his  proverbial 
good  faith  in  all  his  dealings,  and  the  dignified  and  honorable  bear- 
ing he  took  as  an  American  citizen,  in  refusing  to  pay  over  the  con* 
tribution  imposed  on  him  by  the  Mexican  authorities  to  carry  on  the 
war  against  his  countrymen,  preferring  imprisonment  and  all  the 
subsequent  most  arbitrary  and  harsh  treatment,  such  as  banishment 
from  the  city,  and  consequent  but  involuntary  banishment  of  home* 
and  property,  entitle  Mr.  Paillet  at  least  to  an  indemnity  of  hislossea 
actually  suffered,  if  not  an  allowance  of  damages  as  equity  demands." 

The  schedule  of  losses  attached  to  the  memorial  verified  by  affidavit 

and  presented  to  Congress,  shows  a  loss  in  specie  of. $4,470 

Less  the  amount  returned  by  Van  Brunt ,...  2,444 

2,026 
Deducting  the  whole  amount  of  specie  lost  from  the  aggre-       ^. 

gate  loss  of. 7,233 

Say 4,470 

Leaves  for  loss  of  goods 2^75% 

Add  loss  of  specie 2,02& 

Aggregate  of  loss 4^779 


In  the  deposition  of  Lieut.  Murray,  sailing  master  of  the  Vesuvius, 
Commander  Magruder,  who  quartered  in  Faillet's  house  the  evening 
he  entered  the  city,  he  describes  the  arrest  of  three  of  his  men  found 
pillaging  the  store ;  he  says,  ^^  other  men  had  evidently  been  there 
before  them,  for  articles  of  merchandise  were  strewn  about  the  floori 
and  several  cases  and  baskets  containing  wine  and  liquor  had  been 
broken  open,  though  but  a  small  portion  of  their  contents  appeared 
to  have  been  consumed." 

Lieutenant  Murray  and  party  left  the  next  morning  about  11  a.  m. 
He  says:  '^The  detachment  from  the  John  Adams,  under  command 
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of  Lieutenant,  now  Commander  Gansevoort,  about  forty  men,  occupied 
the  next  building  to  us,  which  adjoined  the  main  building  of  Mr. 
Paillet,  and  had  a  yard  running  back  perhaps  the  same  depth  with 
ours.  We  left  them  there  when  we  quitted  Tabasco.  It  was  under- 
stood that  the  house  would  be  occupied  by  some  other  detachment  as 
soon  as  we  vacated  it."  Further,  this  witness  testifies,  ^^  the  property, 
both  in  the  store  and  the  house,  appeared  to  have  been  undisturbed 
until  our  detachment  took  possession," 

Lieutenant  Murray  further  testifies:  ^^The  articles  charged  in  Mr. 
Paillet' s  statement  would  not  be  out  of  keeping  with  the  character  of 
the  house.  It  appeared  to  be  the  residence  of  a  wealthy  man." 
Again:  ''The  contents  of  the  store  appeared  to  be  valuable." 

Captain  Van  Brunt  testifies,  that  ''the  articles  charged  for  were 
such  as  were  likely  to  have  been  contained  in  a  house  of  the  style 
which  this  bore."  "  I  had  reason  to  believe,  from  the  appearance  of 
things,  as  well  as  from  reports,  that  the  premises  had  been  plundered^ 
and  perhaps  to  a  considerable  extent.*' 

These  two  last  witnesses  were  examined  on  behalf  of  the  govern- 
ment, and  their  depositions  contain  the  only  evidence  which  the 
government  has  ofifered  to  invalidate  the  claim. 

This  case  was  presented  to  Congress  for  relief  at  the  1st  session  of 
the  Slst  Congressj  and  has  been  twice  reported  favorably  by  the  Com- 
mittee on  Claims  of  the  Senate.  At  the  last  session,  a  special  resola- 
tion  passed  that  body  referring  the  petition  and  accompanying  papers 
to  this  court,  with  direction  to  report  the  evidence  to  Congress,  "  with 
the  opinion  of  the  court  upon  the  legality  or  equity  oi  said  claim." 

Two  questions  are  thereiore  presented: 

1  St.  Whether  the  claim  gives  either  a  legal  or  equitable  claim  on 
the  government  for  damage  sustained  ? 

2d.  What  is  the  amount  of  the  damage  shown  by  the  evidence? 

As  to  the  1st  question,  it  is  admitted  that  the  general  rule  of  the 
law  of  nations  is,  that  a  citizen  domiciled  in  an  enemy's  country  for 
the  purpose  of  commerce,  is  "  deemed  an  enemy,  with  reference  to  the 
seizure  of  so  much  of  his  property,  concerned  in  the  enemy's  trade,  as 
is  connected  with  his  residence.  It  is  found  adhering  to  the  enemy ; 
he  is  himself  adhering  to  the  enemy."  (Wheat.  Law  of  Nations, 
378.)  But  the  rule  is  thus  qualified,  by  the  same  author.  (Idem.) 
"  The  national  character  which  a  man  acquires  by  residence,  may  be 
thrown  off  at  pleasure,  by  a  return  to  his  native  country,  or  even  by 
turning  his  back  on  the  country  in  which  he  resided,  on  his  way  to 
another*/' 

The  rule  and  the  exception  taken  together  is,  that  while  the  domicil 
raises  the  presumption  that  the  party  intends  to  maintain  his  alle- 
giance to  the  country  of  his  residence,  and  claim  protection  by  virtue 
of  that  allegiance,  yet  if  on  the  breaking  out  of  the  war  the  acts  of  the 
party  show  that  he  intends  to  abandon  that  allegiance,  and  look  to 
the  protection  solely  of  his  own  country,  his  goods  will  not  be  deemed 
subject  of  seizure  as  enemy's  goods. 

The  facts  of  this  case,  which  show  the  cruel  punishment  and  ban- 
ishment inflicted  by  Mexican  authority,  because  of  Paillet's  refusal 
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to  farnisb  the  means  to  carry  on  tbe  war  against  his  own  coantry, 
folly  hring  him  within  the  exception  of  the  rule. 

This  view  is  sustained  with  great  precision  hy  the  Senate  committee. 

'^  While  it  is  a  well  estahlished  principle  in  the  law  of  nations  that 
the  domicil  of  a  citizen  in  a  foreign  country  at  war  with  his  own,  im- 
presses with  a  hostile  character  his  property  connected  with  his  resi- 
dence in  the  enemy's  country,  so  as  to  render  it  lawful  prize  if  liable 
to  capture  by  the  ordinary  usages  of  war^  the  committee  are  of  opinion 
that  in  regard  to  property  under  the  peculiar  circumstances  of  the 
memorialists,  a  different  rule  should  prevail.  If  it  had  been  in  fact 
the  property  of  an  enemy,  it  would  not,  in  accordance  with  the 
modern  usages  of  war,  have  been  subject  to  pillage  after  the  capture 
of  the  city.  An  alien  enemy,  it  is  true,  might  not  be  able  to  obtain 
redress  for  such  an  injury  by  reason  of  his  own  hostile  character,  but 
that  reason  is  inapplicable  to  the  case  of  a  countryman  of  the  captors, 
who  at  the  time  of  the  capture  is  treated  as  an  enemy  by  the  govern- 
ment where  he  resides,  and  denied,  on  that  account,  the  benefit  of  his 
domicil  and  the  means  or  opportunity  of  protecting  his  property. 
From  the  moment  of  his  banishment  to  the  interior  as  an  American 
citizen,  claiming  exemption  as  such  from  the  contributions  demanded 
of  him  for  the  war,  it  appears  to  the  committee  that  the  hostile  char- 
acter which  might  otherwise  have  attached  to  the  memorialists  as  a 
voluntary  resident  at  Tabasco  ceased  ;  and  that  while  suffering  in  the 
enemy's  territory  the  disabilities  of  an  American  citizen,  he  had  a 
right  to  expect  for  his  property  the  protection  of  his  countrymen.  If 
under  such  circumstances  his  property,  left  under  the  charge  of  the 
representative  of  a  neutral  government^  instead  of  being  protected  by 
the  captors  of  the  city,  is  appropriated  by  them  to  the  public  use,  or 
injured  while  in  their  forcible  occupation — especially  when  it  has  been 
continued,  as  in  this  case,  after  notice  of  the  circumstances  entitling 
it  to  protection — it  is  an  injury  for  which  the  memorialist,  in  the 
opinion  of  the  committee,  has  an  equitable  claim  on  the  government 
for  indemnity." 

But  admitting  this  claim  could  not  be  urged  on  the  ground  of  its 
legality y  that  it  is  such  an  one  as  could  not  be  enforced  in  a  court  of 
law  if  the  government  were  suable,  I  think  there  can  be  no  doubt  of 
the  equity  of  the  claim,  and  it  is  on  the  equity  as  well  as  the  legality 
of  the  claim  that  the  court  is  to  give  its  opinion. 

On  the  second  question,  as  to  damage,  the  evidence  establishes 
positively — 

1.  That  when  Paillet  was  banished  his  house  was  locked  up,  and 
the  key  entrusted  to  the  Spanish  consul. 

2.  That  on  landing  the  officers  of  the  United  States  took  possession 
and  broke  open  the  doors. 

3.  That  the  occupation  of  the  troops,  and  their  pillage,  produced 
great  damage. 

4.  That  in  the  opinion  of  witnesses  who  were  on  the  spot,  and  ex- 
amined the  premises  as  soon  as  they  were  evacuated,  those  damages 
amounted  to  from  ten  to  twelve  thousand  dollars. 

5.  That  by  the  judgment  of  the  officers  examined  by  the  govern- 
ment, the  articles  charged  to  have  been  lost  were  such  as  were  likely 
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to  have  been  found  in  such  an  establishment.  These  constitute  the 
predicate  for  the  admission  of  Paillet's  sworn  statement  as  to  the 
itemized  list  of  his  losses,  and  bring  him  within  the  exception  to  the 
rule  that  a  partf  cannot  testify  in  his  own  cause. 

The  exception  arises  from  the  '^  necessity  of  the  case,  and  the  nature 
of  the  subject ;  no  proof  can  otherwise  be  expected.  For  when  the 
law  can  have  no  force  but  by  the  evidence  of  the  person  in  interest, 
then  the  rules  of  the  common  law  in  respect  to  evidence  in  general 
are  presumed  to  be  laid  aside  ;  or  rather,  the  subordinate  are  silenced 
by  the  most  transcendent  and  universal  rule,  that  in  all  cases  that 
evidence  is  good,  than  which  the  nature  of  the  subject  presumes  none 
better  to  be  attainable."     (I  areenleaf,  Evid.,  p.  348.) 

Again :  ''In  trials  of  fact  without  the  aid  of  a  jury,  the  question 
of  the  admissibility  of  evidence,  strictly  speaking,  can  seldom  be 
raised  ;  since,  whatever  be  the  ground  of  objection,  the  evidence  ob- 
jected to  must  of  necessity  be  read  or  heard  by  the  judge,  in  order  to 
determine  its  character  and  value.  In  such  cases  the  only  question  in 
effect  is  upon  the  sufficiency  and  weight  of  the  evidence/'  (Idem., 
p.  49.) 

If  we  deduct  from  the  whole  amount  claimed  the  specie  returned, 
as  also  that  which  it  is  alleged  has  never  been  recovered,  it  leaves  the 
amount  of  $2,753,  and  with  the  character  for  probity  which  the  evi* 
deuce  shows  the  petitioner  eujoyed,  this  would  be  the  very  least  amount 
he  should  receive,  and  this  is  the  amount  which,  under  Senator  Wade's 
bill,  he  would  have  been  entitled  to. 

P.  PHILLIPS, 
Soliciior  /or  petiiioner. 

Washhtqton,  November  23, 1858. 


IN  THE  COUBT  OF  CLAIMS.-N0.  — . 

Pbtkb  N.  Paillet  v8.  The  TJinTBD  Siaieb. 
Dqputy  Sciidtor^s  brief. 

I. — ^FAOIB  AS  UNBEBSIOOD  BY  THE  SOUCITOB. 

The  petitioner  appears  to  be  a  citizen  of  the  United  States^  and  to 
have  established  himself  in  Mexico  in  the  year  1827.  (See  passport, 
Becord,  p.  5.) 

During  the  war  between  the  United  States  and  Mexico  he  was  a 
resident  of  the  city  of  Tabasco,  where  he  had  and  occupied  a  dwelling 
house  handsomely  furnished,  fronting  on  the  plaza ;  and  in  rear  of  the 
dwelling  and  fronting  on  a  back  street  was  a  store  filled  with  mer- 
chandise^ principally  dry  goods,  with  some  wines  and  liquors. 

On  the  18th  of  December,  1846,  he  was  required  by  a  law  that  day 
published  (see  petition,  p.  4,  and  passport,  p.  6)  to  retire  into  t!:e 
country  20  leagues  from  Tabasco ;  and  did  so,  taking  all  his  family 
with  him,  and  leaving  the  keys  of  his  house  with  the  Spanish  consul. 
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On  the  16th  day  of  June,  1847}  ahout  4  o'clock  p.  m.,  Tabasco 
*v7a8  captared  by  the  American  forces  under  Commodore  Perry,  (see 
his  report,  Ex.  Doc,  H.  B.,  No.  1,  2d  sess.  SOth  Cong.,  p.  1209  ;) 
it  remained  in  their  possession  until  the  latter  part  of  July  following. 
(Id.,  p.  1227;  deposition  of  Regil,  Becord,  p.  14.) 

When  the  troops  entered  the  city  they  sought  shelter  in  the  houses 
around  the  plaza,  all  of  which  seem  to  have  been  alike  closed,  and 
had  to  be  broken  open  (letter  of  Commander  Magruder,  Becord,  p.  7) 
before  the  Americans  could  obtain  shelter  from  the  weather. 

Mr.  Paillet's  house  was  supposed  to  belong  to  a  Mexican,  yet  strict 
orders  were  given  that  property  found  therein  should  be  respected. 
(Murray's  deposition,  Becord,  p.  21.) 

-The  condition  of  the  house  when  entered  showed  that  it  had  been 
vacated  hastily. 

The  private  property  in  the  dwelling  house  was  scrupulously  cared 
for  ;  none  was  taken  during  that  night,  or  before  Lieutenant  Murray 
left  the  next  day,  June  17.     (See  his  deposition,  Becord,  p.  21.) 

The  store,  however,  was  broken  open  by  some  of  our  men  late  on 
the  evening  of  the  occupation,  and  some  property  taken  therefrom  ; 
bat  this  pillaging  was  stopped  almost  immediately ;  all  that  could  be 
recovered  was  restored ;  the  store  was  secured  and  sentries  placed  to 
protect  it.  (Murray's  deposition,  page  21 ;  Van  Brunt's  deposition, 
p.  23.) 

Lieutenant  Murray's  detachment  vacated  the  house  and  left  the 
city  at  11  o^clock  on  the  17th  of  June,  leaving  Commander  Magruder 
in  the  house.  Commander  Magruder,  the  same  day,  June  17,  wrote 
to  Mr.  Paillet,  expressing  the  regret  of  Commodore  Perry  at  the  pil- 
lage of  the  store,  and  stating  that  everything  had  been  done  for  the 
security  of  the  goods  and  furniture.  (Letters  of  June  17j  Becord,  p. 
7,  and  July  31,  id.,  p.  8.) 

On  the  22d  of  June  the  house  was  then  vacated  entirely  by  the 
troops  at  the  instance  of  the  Spanish  consul,  Pablo  Sastre  y  Mazas, 
who  was  charged  by  Mr.  Paillet  with  the  care  of  his  property.  (See 
his  letters,  Becord,  pp.  6  and  9,  and  Capella's  deposition,  p.  15.) 

Commander  Van  Brunt  assumed  command  of  Tabasco,  on  the  22d 
of  June,  (see  his  report  to  Commodore  Perry,  Ex.  Doc.  No.  1,  H. 
B.,  2d  sess.  SOth  Cong.,  p.  1222,  and  Mr.  Sastre's  letter,  Becord, 
p.  6.)  Soon  after,  and  probably  on  the  night  of  June  28,  (see  letter 
of  Mr.  Sastre  y  Mazas,  Becord,  p.  9,)  the  house  was  broken  open  and 
plundered^  and  great  damage  done  to  the  property  by  '^  some  desper- 
adoes," (see  Van  Brunt's  deposition,  Becord,  p.  23,  and  Capella's  p. 
16,)  who  were  most  probably  Mexicans.  (Van  Brunt's  2d  answer.) 
They  had  du^  over  the  floors  in  search  of  money.  This  occurrence 
being  reportea  to  Mr.  Capella,  acting  alcalde  and  chief  magistrate,  he 
repaired  to  the  house,  and,  in  order  to  preserve  what  remained  of  the 
property  for  the  owner,  he  suggested  that  search  be  made  for  concealed 
treasure.  (See  his  deposition,  Becord,  pp.  15  and  16.)  This  being 
done  by  United  States  officers  and  men,  with  the  assent  of  Q-overnor 
Van  Brunt,  a  quantity  of  money  was  found  which  was  taken  charge 
of  by  the  latter.     The  finding  of  this  money  was  officially  reported 
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by  Commander  Van  Brant  to  Commodore  Perrj^  under  date  of  Jnljr 
1,  1847,  in  the  following  terms : 

^'I  have  on  board  $2^442  75^  said  to  belong  to  Peter  N.  Paillet, 
who  calls  himself  an  American  citizen.  This  money  was  found  buried 
back  of  the  store  which  adjoins  the  ^  government  house ;'  and  the  in- 
formation of  its  being  there  was  communicated  to  Captain  Bigelow  by 
Captain  Taylor,  who  was  present  with  three  of  his  men  when  it  was 
found.  It  was  taken  up  in  the  presence  and  under  the  direction  of 
Lieutenant  William  S.  Blanton,  who  delivered  it  to  me  by  erder  of 
Captain  Bigelow."  (Ex.  Doc.  No.  1,  Ho.  Beps.,  2d  sess.  30th  Con., 
p.  1231.) 

This  money  was  restored  to  Mr.  Paillet  on  his  demand.  (See  peti- 
tion, Becordj  p.  4,  and  his  letter  to  Commander  Magruder,  Becord, 

p.  11.) 

No  further  depredations  appear  to  have  been  committed  on  the 
roperty;  the  condition  of  the  property  after  this  outrage,  as  described 
y  Mr.  Capella  in  his  deposition^  (Becord,  p.  15,)  agreeing  with  the 
description  of  Mr.  Begil  in  his  deposition,  (Becord,  p.  11,)  and  of 
Mr.  Paillet  in  his  letter  to  Commander  Magruder,  (Becord,  p.  11.) 


I 


II. — Only  a  very  small  portion  of  (he  damages  and  losses  complained  of 
was  svstaxTied  while  tne  house  was  occupied  by  the  American  troops. 

The  statement  of  losses  at  page  12  of  the  record  comprises  two  classes 
of  goods,  Ist:  furniture  and  clothing  in  the  dwelling-house,  and  2d: 
merchandise  in  the  store.  Of  this  last,  the  entire  amount  lost  is  set 
down  at  $500,  including  25  demijohns  of  Malaga  wine  valued  at  $200, 
which  were  removed  into  the  dwelling-house  on  the  evening  of  the 
16th,  before  any  quantity  had  been  abstracted,  (Murray's  deposition, 
Becord,  p.  21.)  Certainly  not  more  than  $300  worth  of  store  goods 
were  taken  by  marines  and  sailors  on  the  occasion  of  the  first  plunder. 

Lieutenant  Murray's  deposition,  (Becord,  p.  21,)  Magruder's  letters 
to  Paillet,  (Becord,  p.  7,)  Mr.  Sastre's  letter  to  the  same,  (Record,  p. 
6,)  prove  that  nothing  was  lost  from  the  dwelling-house  up  to  the 
time  when  the  house  was  vacated  by  Commander  Magruder,  when  the 
house  was  securely  fastened  and  restored  to  the  charge  of  Mr.  Sastre. 

It  was  unquestionably  in  the  subsequent  plunder  of  the  house,  on 
the  night  of  the  28th  June,  that  nearly  all  the  loss  sufiered  during 
the  American  occupation  occurred.  The  only  evidence  to  impute  this 
to  the  Americans  is  that  of  Mr.  Sastre,  (Becord,  p.  9,)  who,  in  a  let- 
ter to  Mr.  Paillet,  says  Commodore  Van  Brunt  told  him  the  house 
was  broken  open  by  his  order  to  search  for  treasure ;  but  this  is  an  en- 
tire mistake,  as  shown  by  Capella's  and  Van  Brunt's  depositions, 
(Becord,  pp.  15,  22.)  The  despatches  in  the  public  document,  above 
referred  to,  show  that  the  American  force  was  very  small,  and  that 
military  control  of  the  town  was  maintained  only  by  the  guns  of  the 
war  vessels.  The  plunderers  of  the  house  were  as  probably  Mexicans 
as  Americans,  and  Commander  Van  Brunt  thought  then  and  thinks 
now  they  were  Mexicans,  (2d  answer,  Becord,  p.  23.)  Had  the  prop- 
erty been  stolen  by  the  Americans,  the  friendly  disposition  of  the 
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officers  and  the  imposBibility  of  concealment  would  have  caused  their 
detection. 

The  particulars  of  the  damage  suffered  are  supported  solely  by  Mr. 
Paillet's  own  evidence.  Waiving  the  question  of  its  admissibility, 
and  referring  to  its  sufficiency,  it  appears  that  the  loss  estimated  by 
Mr.  Paillet  is  the  difference  between  the  value  of  the  property  left  by 
him  in  his  house  in  December,  1846,  and  that  found  by  him  on  his 
returi^  to  the  house  after  the  evacuation  of  the  city  by  the  American 
troops.  Some  things  may  have  been  stolen  or  removed  before  and 
after  this  period. 

III. — The  occupation  of  Mr.  Paillet' 8  bouse  hg  the  American  troope  was 

justified  by  the  laws  of  war. 

The  ground  that  the  character  of  Mr.  Paillet  as  an  American  citi- 
zen should  have  exempted  his  house  from  occupation  is  untenable. 
The  national  character  of  the  owner  of  the  soil  is  not  impressed  upon 
the  soil.  "Personal  property,"  said  the  Supreme  Court,"  **may  fol- 
low the  person  anywhere;  and  its  character,  if  found  on  the  ocean, 
may  depend  on  the  domicil  of  the  owner.  But  land  is  fixed.  Wherever 
the  owner  may  reside,  tha;t  land  ia  hostile  or  friendly  according  to  the 
character  of  the  country  in  which  it  is  placed."  (30  hogsheads  of 
sugar  vs.  Boyle  and  others,  9  Oranch,  190,  and  cases  there  cited.) 
In  that  case  the  produce  of  hostile  land,  where  land  and  produce  both 
belonged  to  a  friend,  was  condemned  as  enemy's  property ;  a  fortiori j 
the  land  itself  in  a  hostile  country,  though  belonging  to  a  friend, 
where  the  laws  of  war  justified  and  necessity  required  the  occupation 
of  enemy's  land,  is  to  be  treated  as  enemy's  land.  (Wheaton's  Inter- 
national law,  part  iv,  chap.  1.  sec.  21.) 

IV. — Neither  the  occupation  of  his  property  by  the  troops y  nor  any  other 
oust  of  the  officers  of  the  United  States y  was  the  cause  of  damage  to  the 
claimant. 

As  shown  above,  the  property  actually  occupied  by  the  American 
officers,  that  is,  the  dwelling-house,  was  secured  from  damage  during 
the  occupation,  and  safely  delivered  into  the  custody  of  Mr.  Paillet's 
agent.  The  store,  which  was  not  occupied,  was  the  only  place  pillaged 
during  that  occupancy.  There  is  no  evidence  to  connect  this  pillage 
with  the  occupancy  of  the  main  building.  Nor  is  there  any  evidence 
to  show  that  the  occupancy  of  the  dwelling-house  from  June  16th  to 
June  23d,  had  any  part  in  causing  the  plunder  on  the  night  of 
June  28. 

y. — 2he  United  States  are  not  liable  for  the  damage  done  on  this  occor 

sum  by  their  soldiersy  marines^  or  sailors. 

It  is  a  settled  principle  of  law  that  government  is  not  liable  for  the 
errors  and  negligence  of  its  officers  and  agents,  even  to  the  extent 
that  an  individuiu  would  be.  (Decisions  of  this  court  in  Thistle's  and 
Clay's  cases.)   But  the  master,  who  is  liable  for  damage  caused  by  his 
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«6rvaiit'0  negligence  acting  in  his  serrioe,  i«  not  liable  for  his  acts  done 
with  express  malice,  and  still  less  for  felonies  committed  not  even  nn- 
der  color  of  acting  in  his  seryice.  It  would  be  carrying  the  liability 
of  the  goyernment  to  a  strange  extreme  to  condemn  it  to  pay  for  prop- 
erty stolen  by  soldiers  or  any  other  person  in  its  hire. 

YI. — The  claim  i$  no  mare  equitable  than  legal. 

The  eyidence  shows  that  the  officers  of  the  United  States  OTinced 
the  most  scrupulous  regard  for  the  property  of  Mr.  Paillet,  even  when 
they  belieyed  it  to  belong  to  an  enemy ;  and  nothing  could  exoeed 
their  anxious  care  for  his  interests  when  they  found  him  to  be  an 
American  citizen.  They  entered  his  house  only  when  the  Mexicans 
declined  to  point  out  the  public  houses,  and  to  obtain  shelter  after  a 
day  of  great  exposure.  (Capella's  deposition,  Bee,  p.  15;  despatches 
Ho.  Doc.  1,  2d  session  30th  Congress,  p.  1214.)  Eyen  an  officer  of 
Commander  Magruder's  rank  attended  personally  to  the  nailing  up  of 
his  store-house,  (see  his  letter,  Bee.  p.  8;)  and  when  the  dwelling- 
house  was  afterwards  broken  open,  eyery  exertion  was  used  to  secure 
and  preserye  the  treasure  supposed  to  be  concealed  there. 

On  the  other  hand,  Paillet  had  no  special  claims  niK)n  the  conside- 
ration  of  this  goyernment.  He  had,  it  seems,  been  domiciled  in  Mexico 
for  twenty  years,  and,  after  the  outbreak  of  the  war  between  the  United 
States  and  Mexico,  chose  to  remain  in  and  adhere  to  Mexico,  although 
the  right  of  withdrawal  with  all  his  property  was  secured  to  him  by 
treaty.     (See  treaty  of  April  6,  1831,  art.  xxyi,  8  Stat.  422.) 

That  he  acted  as  consular  agent  for  the  United  States  is  no  more 
than  Mexicans  or  other  foreigners  willingly  did  at  other  ports ;  and 
that  he  refused  to  pay  a  contribution  is  what  most  men  would  haye 
done  if  they  had  so  good  a  pretext  for  holding  on  to  their  money ;  it 
argued  no  remarkable  degree  of  patriotism. 

J.  D.  Mcpherson, 

Dqputy  SoUdtar. 


IN  THE  COURT  OP  CLAIMS. 

Peieb  N.  Paillei  t;^.  The  United  States. 

ScARBURGB,  J.,  deliycred  the  opinion  of  the  Court. 

The  petitioner  makes  in  his  petition  the  following  ayerments : 

1.  That  he  is  a  citizen  of  the  United  States,  and  has  a  commercial 
house  in  the  city  of  San  Juan  Bautista,  the  capital  of  the  State  of 
Tabasco,  in  Mexico. 

2.  That  General  Traconis  imposed  upon  him  a  contribution  o{  three 
hundred  dollars  for  expenses  of  the  war  against  the  United  States ; 
that,  haying  refused  to  pay  the  contribution,  he  was  imprisoned  and 
his  life  was  threatened,  but  that  the  Spanish  consul  offered  the  money 
to  Traconisj  and  the  petitioner  was  then  discharged  from  imprisonment. 
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3.  That  afterwards  the  city  was  menaced  by  the  forces  of  the  United 
States,  and  he  sent  away  his  family ;  that  the  next  day  the  Americans 
attacked  the  city,  and  some  cannon  balls  entered  his  honse^  breaking 
through  his  wardrobe,  farniture,  and  beds  of  his  family 

4.  That  a  few  days  afterwards  General  Traconis,  by  a  passport, 
ordered  him  to  retire  twenty  leagues  from  the  city ;  th^t  «he  did  so 
retire,  '^with  all  his  family,  giving  the  keys  of  his  house  to  the 
Spanish  consul,  with  a  general  state  of  his  interests  and  of  thtl|  mef* 
chandise  of  his  stores."  . 

5.  That  some  time  afterwards  the  city  was  taken  by  the  united 
States ;  that  their  troops  forced  his  doors  and  entered  his  house  to 
lodge  therein ;  that  his  furniture  was  reduced  to  a  miserable  state, 
his  warderobes  were  broken  open,  and  most  of  his  clothes,  and  that  of 
his  family,  were  lost. 

6.  That  his  house  was  opened .  a  second  time  by  the  troops  of  the 
United  States ;  and  that,  by  digging  in  many  places,  they  found 
$2,200  in  silver  and  20  in  doubloons  in  gold  ;  that  instead  of  those 
two  sums  of  money  they  ought  to  have  found  in  the  same  place  $2,500 
in  silver  and  120  doubloons  in  gold,  making  in  all  the  sum  of  |4,400. 

7.  That  he  was  injured  to  the  amount  of  four  thoueand  seven  hufh 
dred  and  eeveniy-nine  dollars. 

1.  As  to  the  first  averment. 

This  averment  is  sustained  by  the  evidence, 

2.  As  to  the  second  averment. 

There  is  no  evidence  in  relation  to  this  averment. 

3.  As  to  the  third  averment. 

There  is  no  evidence  as  to  the  material  part  of  this  averment. 

4.  As  to  the  fourth  averment. 

There  is  on  file  in  this  case  a  paper  purporting  to  be  a  passport 
from  Juan  Bautista  Traconis,  governor  and  commandant  general  of 
the  State  of  Tabasco,  in  the  following  words : 

''I  grant  a  passport  to  Don  Pedro  Nuel  Paillet,  a  native  of  the 
United  States  of  the  north,  that,  in  compliance  with  a  law  this  day 
published^  he  may  pass  into  the  country  as  far  as  the  town  of  Teapa 
without  molestation.".    But  this  paper  is  not  duly  authenticated. 

6.  As  to  the  fifth  averment. 

Captain  Q.  A.  Magruder,  in  a  letter  addressed  to dated, 

Tabasco,  June  17,  A.  D.  1847,  said : 

''I  am  directed  by  Commodore  Perry  to  say  that  he  regrets  very 
much  that  some  injury  has  been  done  to  your  property  now  occupied 
by  part  of  the  forces  of  the  United  States.  When  we  reached  the 
plaza  it  was  raining  very  hard,  and  it  was  necessary  that  our  men 
should  be  placed  under  cover,  and  the  commodore  directed  the  doors 
of  the  houses  on  the  plaza  to  be  forced.  After  your  door  had  been 
forced,  it  was  discovered  to  be  the  property  of  an  American.  *  * 
We  did  all  we  could  to  prevent  any  injury  to  your  property ;  but  the 
store  in  the  rear  was  forced,  and  some  wine  and  goods  taken  out. 
Many  things  were  recovered  and  delivered  to  your  friend,  the  Spanish 
consul.  *  ^  *  jKest  assured  that  all  has  been  done  by  the  officers 
to  prevent  injury  to  your  goods  and  furniture." 
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In  a  letter  from  Captain  G.  A.  Magrnder  to  the  petitioner,  dated 
United  States  brig  Vesuvius,  Lacuna,  July  31,  A.  D.  1847,  he  said : 

"I  *  *  *  regret  to  perceive  that  yon  do  not  appear  fully  to 
appreciate  the  earnest  desire  and  the  actual  personal  efforts  of  myself, 
as  well  as  the  officers  under  my  immediate  command,  to  preserve  from 
injury  and  depredation  the  property  which  circumstances  obliged  us  to 
occupy  during  the  three  days  we  were  stationed  at  Tabasco.  We  did 
not  know  it  was  the  property  of  an  American  citizen  until  after  we 
had  taken  possession,  and  the  commodore  would  doubtless  have 
ordered  us  to  remove  had  there  been  other  shelter  for  our  men  around 
the  square  on  which  our  forces  were  concentrated.  The  strictest  orders 
were  given  to  the  men  not  to  injure  or  molest  the  property  in  any  way. 
It  was  explained  to  them  that  it  belonged  to  our  countryman,  whose 
interests  it  was  our  duty  to  protect;  and  the  severest  punishment 
was  threatened  in  case  they  were  detected  in  committing  any  outrage. 
Three  of  my  men  were  detected,  and  were  immediately  placed  in  cloae 
confinment  and  sent  on  board  at  the  earliest  moment.  Their  persona 
were  searched  and  stript  of  the  articles  they  had  taken  from  yonr 
store — such  as  blue  nankeen,  fans,  handkerchiefs,  and  other  small 
articles.  Nothing  of  value  was  found  upon  them  except  a  gold  watch, 
which,  with  every  other  article  recovered,  was  delivered  over  to  the 
Spanish  consul,  Mr.  Sastre.  Having  a  carpenter  with  me,  I  attended 
personally  to  the  fastenings  of  the  doors  of  the  store,  which  had  beea 
forced  open,  and  placed  a  sentinel  to  avoid  further  depredation.  It 
was  a  source  of  deep  mortification  to  myself,  as  well  as  to  the  comman- 
der-in-chief, that,  notwithstanding  all  our  efforts,  these  irregularities 
should  have  been  committed ;  but  we  have  the  gratification  of  know- 
ing that  no  efforts  were  spared  on  our  part  to  prevent  it. 

The  men  belonging  to  this  vessel,  however,  were  not  the  only  ODes 
engaged  in  it.  The  apartments  occupied  by  the  men  from  the  United 
States  sloop-of-war  John  Adams  led  to  your  back  yard  and  store, 
and  a  portion  of  these  m(*n  were  also  detected  in  the  pillage  of  yoar 
effects.  Had  I  have  known  that  you  had  a  store  adjoining  your  house, 
much,  if  not  all,  the  mischief  might  have  been  prevented ;  but  the 
injury  had  been  done  before  I  was  aware  of  it.  You  cannot  be  ignorant 
of  the  difficulty  of  restraining  men  who  have  succeeded  in  carrying 
the  defences  of  an  enemy  and  capturing  a  town;  plunder  is  considered 
by  them  as  lawful  and  proper,  and  all  the  vigilance  of  the  officers  in 
any  service  has  heretofore  been  insufficient  wholly  to  prevent  it." 

Ysidoro  Gutierrez  testifies  that  when  the  city  of  Tahasco  was  taken 
by  the  American  troops  in  June,  A.  D.  1847,  the  petitioner's  house 
was  forced  and  occupied  as  quarters  by  them ;  and  on  their  leaving^ 
the  city  he  went  to  the  house  and  found  everything  in  a  state  of 
destruction  ;  all  the  petitioner's  furniture  and  the  greatest  part  of  the 
goods  that  were  in  his  store  torn  to  pieces,  and  the  ground  floors  of 
his|house  digged  in  several  places  ;  that  he  saw  a  considerable  quantity 
of  money  taken  away  and  carried  on  board  one  of  the  American  armed 
vessels ;  and  that  his  ^rm  opinion  is  that  his  damage  amounts  to 
twelve  thousand  doUare. 

Manuel  DeBegil  testifies  that  during  the  time  the  city  of  Tabasco 
was  in  the  possession  of  the  armed  forces  of  the  United  States,  from 
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aboat  the  IGth  day  of  Jane,  A.  D.  1847,  to  the  23d  day  of  July,  A.  D. 
1849,  the  house  and  store  of  the  petitioner  in  that  city  were  broken 
open  by  those  forces  and  occupied  by  them  as  quarters ;  that  the 
residence  of  the  witness,  at  and  during  that  time^  was  the  next  door 
to  the  petitioner's  residence ;  that  he  made  a  thorough  examination  of 
the  petitioner's  house  immediately  after  the  abandonment  of  the  city 
by  the  American  forces  ;  that  he  found  it  in  a  state  of  great  confusion 
and  much  injured  by  its  occupation  as  quarters,  &c.;  the  furniture 
very  much  damaged,  the  wardrobes,  (of  which  there  were  several,) 
bureaus,  and  trunks,  having  been  broken  open  and  emptied  of  their 
contents,  and  the  clothing,  linen,  &c.,  together  with  large  quantities 
of  the  goods  of  the  store,  scattered  over  tne  floors ;  all  of  which  were 
ruined  by  their  exposure  on  the  floors  ;  large  numbers  of  demijohns  of 
red  wine  and  jugs  of  oil  having  been  broken  and  their  contents  spilt 
among  the  clothing,  goods,  &c.,  in  such  large  quantities  as  to  nearly 
float  the  articles  lying  scattered  about  on  the  floors ;  that  there  was  a 
rumor  that  there  was  a  large  amount  of  specie  (one  hundred  and 
fifty  thousand  dollars)  concealed  in  the  house^  the  property  of  the 
petitioner,  and,  in  consequence  of  the  rumor,  several  excavations  were 
made  under  the  ground  floor  of  the  house  for  the  purpose  of  finding  the 
money  ;  that  a  quantity  of  specie  was  actually  found  and  sent  on  board 
one  of  the  armed  vessels  belonging  to  the  occupying  forces ;  that  the 
excavations  very  much  injured  the  house,  so  much  so  that  it  was  in 
a  perfect  state  of  ruin  at  the  time  the  forces  abandoned  the  city ;  that 
the  petitioner,  in  the  opinion  of  the  witness,  sufiered  damage  in  his 

{property  to  the  amount  of  from  ten  to  twdve  thousatid  dollars ;  the 
atter  sum  he  considers  to  be  a  moderate  estimate  of  the  damages, 
during  the  time  of  the  military  occupation  of  the  city  by  the  forces  of 
the  United  States,  and  that  all  he  stated  with  reference  to  the  de- 
struction and  injury  of  the  property  of  the  petitioner  are  facts  notori- 
onsly  known  to  nearly  every  one  who  was  in  the  city  during  the  time 
of  the  same  being  occupied  as  already  mentioned. 

M.  Gapella  testifies  that  in  June,  A.  D.  1847,  Commodore  Perry 
took  possession  of  the  city  of  Tabasco,  acd  named  Commander  G.  F. 
Van  Brunt  civil  and  military  governor  of  the  same ;  that  the  witness 
was  duly  commissioned  by  Governor  Van  Brunt  to  act  as  alcalde  and 
chief  magistrate ;  that  when  the  American  forces  took  possession  of 
the  city  Commodore  Perry,  the  commander-in-chief,  desired  that  the 

{mblic  buildings  should  be  designated,  and  the  keys  of  the  same  de-> 
ivered  to  him  ;  that,  there  being  no  one  to  satisfy  him,  possession 
was  taken  of  such  buildings  as  he  thought  most  conducive  to  the 
comfort  and  safety  of  his  forces,  among  others  of  the  house  of  the. 
petitioner,  and  adjoining  store,  filled  with  assorted  merchandise  to  the 
amount,  as  the  witness l)elieve8,  of  at  least  $15,000,  and  his  private 
dwelling  full  of  all  the  necessary  furniture  and  wearing  apparel  of  a 
large  and  wealthy  family ;  that,  a  few  days  having  elapsed,  Commodore 
Perry,  learning  that  the  house  belonged  to  an  American,  Mr.  Paillet, 
who  had  been  ordered  out  of  the  city  on  account  of  having  refused  to 
pay  a  contribution  of  $300,  levied  on  him  by  the  Mexican  authorities 
to  raise  funds  to  carry  on  the  war  with  the  United  States,  ordered  the 
house  to  be  evacuated  and  the  doors  closed ;  that  about  this  time  the 
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^tness  entered  upon  his  official  duties,  he  heiug  empowered  not  only 
to  act  as-  judge  in  litigated  cases,  but  also  to  preserve  order,  and  to 
protect  the  property  of  unoffending  residents  ;  that,  in  the  prosecution 
of  such  duties,  his  attention  was  called  by  Captain  W.  B.  Slack, 
commander  of  the  land  forces,  to  the  property  of  the  petitioner, 
which  had  been  broken  open  by  some  desperaioes,  it  having  been 
rumored  that  there  was  about  |160,000  in  specie  buried  in  the  house ; 
that  he  entered  the  house  then  for  the  first  time,  accompanied  by 
Captain  Slack  and  several  men,  for  the  purpose  of  securing  the  doors 
and  preventing  further  depredations;  that  he  was  struck  with 
astonishment  at  the  disorder  and  complete  desolation  of  everything 
in  it — the  wardrobe  and  trunks  broken  open,  cases  of  merchandise  in 
the  same  condition,  and  what  left  of  them  disseminated  about  the 
floor,  and  here  and  there  lying,  void  of  their  contents  ;  watch,  ring, 
breast-pin,  and  ear-ring  cases,  and  all  the  plate  and  valuables  of  the 
house  missing,  the  floors  of  almost  all  the  chambers  of  the  house 
having  been  dug  in  search  of  the  rumored  treasure ;  that  the  witness, 
to  preserve  what  remained  of  the  property,  consulted  with  Governor 
Van  Brunt  on  the  propriety  of  searching  the  building  to  discover,  if 
possible,  any  specie,  and  take  charge  of  the  same  for  the  petitioner ; 
that  Governor  Van  Brunt,  assenting,  named  Lieutenant  William  L. 
Blanton,  of  the  navy.  Captain  Taylor,  owner  of  the  merchant  schooner 
Spitfire,  and  four  men,  to  accompany  the  witness,  who  proceeded  to 
the  house,  and  the  first  place  likely  for  a  deposit  being  singled  out  to 
the  men,  they  began  the  diggings.  *  *  *  That,  on  entering 
the  chamber  where  the  work  was  carried  on,  a  case  had  been  [was] 
taken  out,  which  contained  a  considerable  amount  of  specie,  together 
with  gold  doubloons ;  that  the  box  was  deposited  by  Governor  Van 
Brunt,  and  the  sum  used  by  his  order,  and  applied  to  the  payment  of 
the  troops,  but  afterwards,  the  witness  believes,  paid  over  to  the 
petitioner^  but  not  to  the  full  amount  claimed  by  him ;  that,  in  the 
estimation,  firm  and  conscientious  conviction  of  the  witness,  the 
actual  loss  sustained  by  the  petitioner  must  be  over  twdve  thaiiaand 
dollars;  that  the  petitioner's  position  in  society,  his  proverbial  good 
faith  in  all  his  dealings,  and  the  dignified  and  honorable  bearing  he 
took  as  an  American,  in  refusing  to  pay  over  the  contribution  im- 

Eosed  on  him  by  the  Mexican  authorities  to  carry  on  the  war  against 
is  countrymen,  preferring  imprisonment  and  all  the  subsequent  most 
arbitrary  and  harsh  treatment,  such  as  banishment  from  the  city, 
and  consequent,  but  involuntary,  abandonment  of  house  and  property, 
entitle  the  petitioner  at  least  to  an  indemnity  for  his  losses  actually 
suffered,  if  not  to  an  allowance  for  damages,  as  equity  demands. 

Lieutenant  F.  E.  Murray,  a  witness  on  tbe  part  of  the  United  States, 
testifies,  that  he  was  sailingmaster  on  board  of  the  bomb  vessel 
Vesuvius,  Com.  Magruder,  and  accompanied  a  detachment  from  that 
vessel  which  entered  Tabasco  in  June,  A.  D  1847;  that,  on  the 
evening  of  their  entry  into  the  city,  quarters  were  assigned  them  in 
the  house  of  the  petitioner ;  that  the  house  appeared  to  have  been 
vacated  hastily,  and  they  presumed  it  had  been  occupied  by  a  Mexi- 
can ;  that  strict  orders  were  given  that  the  property  found  there  was 
to  be  respected ;  that  there  was  no  instance  of  a  violation  of  these 
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orders  until  after  dark,  when  it  was  reported  to  him  bj  a  petty  officer 
(he  being  the  executive  officer  of  the  detachment)  that  some  of  the 
men  had  broken  into  the  store,  situated  within  the  same  enclosure, 
and  supposed  to  belong  to  the  house ;  that  on  proceeding  to  the  store 
he  found  three  men  pillaging,  and  placed  them  in  charge  of  a  guard 
that  accompanied  him ;  that  this  was  about  9  o'clock  p.  m.  Other 
men  had  evidently  been  there  before  them,  for  articles  of  merchandise 
were  strewn  about  the  floor,  and  several  cases  and  baskets  containing 
wines  and  liquors  had  been  broken  open,  though  but  a  small  portion 
of  their  contents  appeared  to  have  been  consumed ;  that  the  three 
men  who  had  been  captured  in  the  act  of  pillaging  were  searched, 
and  several  articles  of  small  value,  together  with  a  gold  watch,  were 
taken  from  them ;  that  they  were  then  placed  in  the  guard-house  ; 
that  the  liquors  and  wines  found  in  the  store,  of  which  there  was  not 
a  great  quantity,  were  removed  to  the  rooms  of  the  officers,  where 
they  were  left  undisturbed  while  they  (the  witness  and  his  detach- 
ment) occupied  those  quarters  ;  that  the  object  of  their  removal  was 
not  only  to  preserve  them  for  their  owner,  but  to  preserve  the  men 
from  intoxication ;  that  on  mustering  the  detachment  immediately 
on  discovering  this  affair,  many  of  them  were  found  under  the  influ- 
ence of  liquor ;  that  the  whole  detachment  then,  with  the  exception 
of  five  or  six  sober  and  trusty  men,  were  locked  up  in  one  of  the 
rooms  of  the  house,  to  guard  effectually  against  any  further  depreda- 
tion ;  that  the  store  was  nailed,  and  a  sentry  stationed  at  the  door ; 
that  he  is  certain  that  there  was  no  further  pillaging  by  his  detach- 
ment up  to  the  moment  of  their  leaving  the  town  next  day  ;  that  they 
left  about  11  o'clock  a.  m. ;  that  the  furniture  and  private  property 
which  were  in  the  main  building,  occupied  by  the  officers,  were  scru- 
pulously cared  for,  and  were  untouched  ;  that  every  article  of  value 
found  in  it  was  handed  to  the  commanding  officer,  to  be  returned 
to  the  owner  ;  that  he  knows  nothing  of  what  occurred  subsequent  to 
their  departure,  except  from  hearsay;  that  the  detachment  from 
the  John  Adams,  under  the  command  of  Lieutenant,  now  Ciommander 
Guert  Gansevoort,  about  sixty  men,  occupied  the  next  building  to 
them,  which  ac^oined  the  main  building  of  the  petitioner,  and  had  a 
yard  running  back,  perhaps  the  same  depth  with  theirs ;  that  they 
left  them  there  when  they  quitted  Tabasco ;  that  he  left  the  house  of 
the  petitioner  before  the  other  officers  of  the  detachment,  to  march 
the  men  to  the  boats  which  were  to  convey  them  to  the  steamer  ;  that 
it  was  understood  that  the  house  would  be  occupied  by  some  other 
detachment  so  soon  as  they  vacated  it ;  that  Captain  Ifagruder  waa 
among  the  officers  who  were  there  when  he  left ;  that  the  store-house 
fronted  upon  a  back  street,  and  contained  articles  of  merchandise ; 
that  the  property,  both  in  the  store  and  the  house,  appeared  to  have 
been  undisturbed  until  his  detachment  took  possession  ;  that  after 
they  had  nailed  up  the  store,  one  of  the  crew  of  the  John  Adams  waa 
arrested  for  entering  or  attempting  to  enter  it ;  that  there  was  a  sentry 
both  on  the  inside  of  the  yard  and  at  the  door  of  the  street ;  that  it 
was  a  very  fine  house,  with  a  eood  many  rooms ;  the  furniture  waa 
very  good ;  that  the  articles  charged  in  the  petitioner's  statement 
would  not  be  out  of  keeping  with  the  character  of  the  house  ;  it  ap- 
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peared  to  be  the  residence  of  a  wealthy  man  ;  he  should  think  there 
were  as  many  as  twenty-five  demijohns  of  wine  taken  into  the  house, 
and  the  contents  of  the  store  appeared  to  be  valuable. 

Qershom  Q.  Van  Brunt,  a  captain  in  the  navy  of  the  United  States, 
and  a  witness  on  the  part  of  the  United  States,  testifies  that  he  was 
on  duty  at  Tabasco,  Mexico,  after  ifcs  capture  by  the  United  States 
forces,  in  June,  A.  D.  1847  ;  that  he  never  occupied  a  house  belong- 
inff  to  the  petitioner ;  he  never  saw  him ;  he  and  his  family  left 
Taoasco  before  it  was  taken  possession  of  by  the  United  States  forces, 
and  did  not  return  whilst  they  held  possession  ;  that  a  house,  which 
he  was  told  belonged  to  the  petitioner,  was  occupied  by  some  of  their 
officers  and  men  the  night  they  took  possession  of  the  city,  but  he 
does  not  recollect  who  they  were  ;  it  is  probable  that  Lieut.  Murray 
may  have  been  of  the  party  ;  that  it  was  found  unoccupied^  and  they 
sought  shelter  in  it  from  the  violence  of  the  rain  ;  that  as  soon  as 
possible  after  the  capture  of  the  city,  measures  were  taken  by  Com- 
modore Perry  to  secure  the  property  found  in  this  house  from  destrnc- 
tion  by  having  the  doors  and  windows  secured ;  that  soon  after  he 
assumed  the  command  of  the  city,  a  report  was  made  to  him  that  the 
petitioner's  house  had  been  broken  open  ;  he  then  visited  it  with 
some  of  his  officers,  and  found  the  wardrobes  open,  many  valuable 
articles  scattered  around,  consisting  of  demijohns,  articles  of  clothing, 
&c, ;  but  what  articles  had  been  taken,  or  by  whom,  it  was  impossible 
for  him  to  ascertain,  although  every  effort  was  made  to  do  so  ;  that 
it  was  then,  and  it  is  now  his  belief,  from  the  reports  made  to  him 
from  the  officers  under  his  command,  that  the  house  and  store  had 
been  pillaged  by  Mexicans ;  and  he  took  such  measures  as  seemed 
necessary  to  prevent  further  depredations  by  placing  sentries,  &o.] 
that  it  is  his  belief  that  if  the  petitioner  had  remained  or  left  any 
person  in  charge  of  the  property  he  would  have  lost  nothing,  cer- 
tainly not  at  the  hands  of  the  United  States  officers  and  men  ;  that  he 
never  occupied  the  house  or  visited  it  on  any  other  occasion  than  the 
one  already  mentioned ;  that  he  saw  some  wardrobes,  but  did  not 
observe  what  they  contained ;  he  did  not  see  the  spoons,  forks,  platen, 
or  pots  of  silver  described  in  the  petitioner's  statement ;  that  ne  has 
no  personal  knowledge  of  any  case  of  pillage  either  from  the  house  or 
the  store;  th^t' nothing  was  taken  by  authorized  officers  from  the 
house  or  store  for  the  use  of  the  troops,  to  his  knowledge ;  that  he 
was  told  at  the  time  that  the  petitioner  was  an  American  citizen,  and 
remembers  to  have  expressed  astonishment  that  he  had  not  remained 
and  taken  care  of  his  property  ;  that  he  does  not  recollect  the  number 
of  demijohns  of  wine  he  saw  upon  the  occasion  of  his  visit  before  re- 
ferred to ;  nothing  was  then  removed  from  the  house,  or  subsequently, 
to  his  knowledge ;  that  he  does  not  recollect  who  was  left  in  charge  of 
the  petitioner's  property  when  the  city  was  evacuated ;  that  he  took 
possession  of  two  tJumaandfour  hundred  and  forty-four  doUara  in  siker, 
found  upon  the  premises  by  some  of  his  officers  ;  he  has  no  personal 
knowledge  of  the  circumstances  under  which  it  was  found  ;  he  had  it 
counted  and  sealed,  and  as  soon  as  he  was  convinced  that  the  peti- 
tioner was  its  owner  it  was  delivered  to  his  order ;  he  has  no  know- 
ledge of  doubloons  or  any  other  money  being  found  or  carried  from 
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the  petitioner's  premises;  that  he  has  no  reason  tohelieve  that  the 
petitioner  lost  any  property  hy  the  acts  or  defaults  of  any  of  the  officers 
or  men  of  the  United  States  forces  after  he  assumed  the  command ; 
that  the  charactei^of  the  house  and  furniture  was  very  respectable ; 
he  should  say  that  the  articles  charged  for  were  such  as  were  likely 
to  have  been  contained  in  a  house  of  the  style  which  this  bore  ;  he 
formed  no  estimate  of  the  value  of  the  contents  of  the  store  at  the  time 
of  his  visit ;  he  had  reason  to  believe,  from  the  general  appearance  of 
things,  as  well  as  from  reports,  that  the  premises  had  been  plundered^ 
and  perhaps  to  a  considerable  extent. 

Commander  Guert  Gansevoort,  a  witness  on  the  part  of  the  United 
tStates,  testifies  that  he  was  in  command  of  a  detachment  from  the 
United  States  sloop-of-war  John  Adams,  in  June,  A.  D.  1847,  at  the 
taking  and  occupation  of  the  town  of  Tabasco,  Mexico ;  he  was  quar- 
tered in  the  public  square ;  does  not  recollect  the  names  of  any  of  the 
citizens,  nor  any  one  by  the  name  of  Paillet ;  does  not  know  of  any 
property  taken  by  men  of  his  detachment  from  the  store  in  the  rear 
of  Mr.  Paillet's  residence,  or  any  other  store,  or  from  the  dwelling- 
house  of  Mr.  Paillet ;  has  no  recollection  of  Mr.  Paillet  or  his  premi- 
ses ;  that  he  saw  ribbons,  cloths,  and  other  articles  of  merchandise 
scattered  about  in  the  square  at  the  time  specified,  but  in  regard  to 
the  owner  is  entirely  ignorant ;  that  precautions  were  taken  by  Com- 
mander Perry,  on  entering  the  place,  to  prevent  pillage,  and  he  does 
not  know  any  loss  was  occasioned  by  the  acts  or  defaults  of  the  officers 
of  the  United  States  forces. 

This  case  was  referred  to  this  couict  by  the  following  resolution  of 
the  Senate : 

^^Besolvedj  That  the  petition  and  accompanying  papers  in  the  case 
of  Peter  N.  Paillet,  praying  indemnity  for  losses  sustained  during  the 
war  with  Mexico,  be^  and  the  same  are  hereby,  referred  to  the  Court 
of  Claims  for  examination  of  the  character  and  amount  of  losses  sus- 
tained by  said  petitioner,  whether  of  goods,  wares,  merchandise,  and 
money,  as  alleged  in  said  petition,  and  to  report  to  Congress  the 
evidence  in  the  case,  with  the  opinion  of  the  Court  upon  the  legality 
or  equity  of  said  claim.'' 

The  first  point  for  consideration  is,  whether  this  is  a  case  of  which 
this  Court  has  jurisdiction.  It  was  referred  by  the  Senate.  The 
reference  itself,  independently  of  the  character  of  the  case,  gives  this 
Court  jurisdiction  to  hear  and  determine  it,  and  it  is  the  duty  of  this 
Court,  after  having  finally  acted  upon  it,  to  report  it  to  Congress, 
stating  '^the  material  facts^  which  they  find  established  by  the  evi- 
dence, with  their  opinion  in  the  case,  and  the  reasons  upon  which  said 
opinion  is  founded."     ( 10  Statutes  at  Large,  p.  612,  ch.  122,  §§1-7.) 

What,  then,  is  this  case?  The  petitioner  was  a  citizen  of  the 
United  States,  domiciled  in  the  city  of  Tabasco,  Mexico,  where*  he  was 
engaged  in  trade  as  a  merchant.     His  dwelling-house  fronted  on  the 

Elaza,  and  in  the  rear  of  it,  fronting  on  a  back  street,  was  his  store- 
0U80.     When  the  war  broke  out  l^tween  Mexico  and  the  United 
States,  instead  of  repairing  to  his  own  country,  he  remained  at  Tabas- 
co, in  the  regular  prosecution  of  his  business.     In  June,  A.  D.  1847, 
the  city  of  Tabasco  was  captured  by  the  forces  of  the  United  Statea 
Bep.  C.  C.  220 2 
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under  Commodore  Perry.  The  petitioner  was  not  then  in  Tabasco. 
He  had  previously  gone,  with  his  family,  into  the  interior  of  the  coun* 
try,  leaving  his  property  and  the  keys  of  his  house  and  store  in  the 
care  of  the  Spanish  consul. 

When  the  forces  of  the  United  States  reached  the  plaza,  it  being 
necessary,  in  consequence  of  a  heavy  rain,  to  place  the  men  under 
oov^r.  Commodore  Perry  ordered  the  doors  of  the  houses  on  the  plaza 
to  be  forced.  Under  this  order  the  doors  of  the  petitioner's  house 
were  forced,  and  the  officers  and  men  belonging  to  a  detachment  from 
the  bomb-vessel  Vesuvius,  under  Commander  Magruder,  took  posses- 
sion of  the  house  and  occupied  it  as  quarters.  About  11  o'clock  the 
next  day  the  men,  with  Lieutenant  Murray,  returned  to  the  ship,  but 
Commander  Magruder  and  the  other  officers  remained  at  the  noose 
two  days  longer.  When  they  took  possession  of  it,  it  had  the  appear- 
ance of  having  been  hastily  vacated,  but  the  property  in  it,  as  well  as 
in  the  store,  had  not  previously  been  disturbed. 

Strict  orders  were  ffiven  that  the  property  found  in  the  house  was  to 
be  respected.  But  auer  dark,  about  9  o'clock  p.  m.,  it  was  discovered 
that  some  of  the  men  had  broken  into  the  store.  Three  of  them  were 
found  pillaging,  and  placed  in  the  guard-house.  A  gold  watch,  with 
several  articles  of  small  value,  was  taken  from  them,  and  subsequently 
delivered  to  the  Spanish  consul  as  the  petitioner's  agent.  Other  men 
had  preceded  them.  Articles  of  merchandise  were  found  strewn  aboat 
the  floor,  and  several  cases  and  baskets  containing  wines  and  liquors 
had  been  broken  open  and  a  small  portion  of  their  contents  consumed. 
The  liquors  and  wines  were  removed  to  the  rooms  of  the  officers. 
Many  of  the  men  being  found  under  the  influence  of  liquor,  the  whole 
detachment,  with  the  exception  of  five  or  six  men,  were  locked  up  in 
one  of  the  rooms.  The  store  was  nailed  up,  and  a  sentry  placed  at 
the  door ;  there  was  a  sentry  on  the  inside  of  the  yard  and  at  the  door 
on  the  street.  The  furniture  and  other  property  in  the  main  building, 
occupied  by  the  officers,  was  scrupulously  cared  for  and  untouched. 

It  does  not  appear  that  after  the  detachment  from  the  Vesuvius  and 
the  officers,  with  Commander  Magruder,  left  the  house  it  was  again 
occupied  by  any  of  the  forces  of  the  United  Stetes.  It  had  in  the 
mean  time  been  discovered  that  the  house  and  store  belonged  to  a  citi- 
zen of  the  United  States.  M.  Capella  states  that  a  few  days  after  the 
capture  of  the  city,  orders  were  given  to  evacuate  the  house  and  close 
the  doors.  But  the  men  from  the  Vesuvius  certainly  left  it  early  the 
next  day,  and  the  officers  a  few  days  afterwards  ;  and  Captain  Van 
Brunt  says  that  the  house  was  occupied  by  '^  some  of  our  officers  and 
men  the  night  we  took  the  city."  Captain  Van  Brunt  also  states  that, 
^^  as  soon  as  possible  after  the  capture  of  the  city,  measures  were  taken 
by  Commodore  Perry  to  secure  the  property  found  in  this  house  from 
destruction  by  having  the  doors  and  windows  secured."  Our  con- 
clusion from  the  whole  evidence  is,  that  it  was  not  occupied  by  any  of 
the  forces  of  the  United  States  after  the  detachment  from  the  Vesuvius 
left  it. 

After  Commander  Van  Brunt  assumed  the  command  of  the  city  a 
report  was  made  to  him  that  the  petitioner's  house  had  been  broken 
open.    He  then  visited  it  and  found  the  wardrobes  open  and  many 
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valuable  articles  scattered  around,  consisting  of  demijohns  of  wine, 
articles  of  clothing,  &c.,  and  thereupon  took  such  measures  as  seemed 
necessary  to  prevent  further  depredations,  by  placing  sentries,  &o. 
But  all  this  occurred  after  Commander  Magruder's  detachment  had 
left  Tabasco.  M.  Capella  says  that  the  house  had  been  broken  open 
by  some  deperadoes,  it  having  been  rumored  that  there  was  about  the 
sum  of  $160,000  in  specie  buried  in  some  part  of  the  house ;  and  that 
his  attention  being  called  to  it,  he  entered  the  house  and  found  the 
wardrobes  and  trunks  broken  open,  and  cases  of  merchandise  lying 
scattered  about  the  floor  void  of  their  contents,  ^^  the  floors  of  all  the 
cbambers  of  the  house  having  been  dug  in  search  of  the  rumored 
treasure."  Search  was  then  made  in  the  presence  and  under  the  di- 
rection of  Lieutenant  William  S.  Blanton  for  the  money  supposed  to 
be  concealed  there,  and  the  sum  of  $2,444  was  found,  and  delivered 
by  him  to  Captain  Van  Brunt,  who  had  it  counted  and  sealed,  and 
subsequently  caused  it  to  be  delivered  to  the  petitioner. 

The  damage  which  was  done  to  the  petitioner's  property,  whilst  his 
house  was  occupied  by  the  forces  of  the  United  States,  must  have  been 
small.  The  breaking  open  of  the  wardrobes  and  trunks  and  cases  of 
merchandise,  and  the  digging  of  the  floors  of  the  chambers,  took  place 
afterwards.  The  only  acts  which  were  done  by  the  authority  of  the 
ofiScers  in  command  were  the  breaking  open  of  the  doors  of  the 
dwelling  house,  and  the  occupancy  of  it  for  a  single  night  by  the  men^ 
and  two  or  three  days  by  the  officers  of  Commander  Magruder's  de* 
tachment.  Whatever  else  occurred  was  done  not  only  without  the 
authority,  but  against  the  express  orders  of  the  officers,  and  notwith- 
standing their  utmost  efforts  to  prevent  it.  The  precise  ^^  character 
and  amount  of  losses  sustained  by"  the  petitioner,  either  whilst  his 
house  was  occupied  by  the  forces  of  the  United  States  or  afterwards, 
the  evidence  does  not  enable  us  to  determine. 

Under  such  circumstances  it  does  not  seem  to  us  that  the  petitioner 
can,  upon  any  principle,  have  any  just  claim  against  the  United 
States.  Though  he  was  a  citizen  of  the  United  States,  yet  he  was 
domiciled  in  Mexico  ;  and  notwithstanding  war  had  been  raging  for 
many  months  between  his  own  country  and  Mexico  he  still  remained 
in  Mexico,  and  continued  the  prosecution  of  his  trade  and  business 
there.  He  had  been  domiciled  in  that  country  for  nearly  twenty  years. 
He  had  settled  there,  and  engaged  in  the  trade  of  the  country,  and 
given  such  evidence  animi  manendi^  of  an  intention  to  remain  as 
stamped  him  with  the  national  character  of  the  State  in  which^  he 
resided.  He  was  not,  strickly  speaking,  an  enemy  of  the  United 
States,  yet  he  was  such  in  reference  to  the  property  connected  with  his 
trade  and  his  residence.  It  was  found  adhering  to  the  enemy  ;  and 
he  himself  was  adhering  to  the  enemy,  though  not  criminally  so.  He 
had  taken  no  steps  to  throw  off  the  national  character  which  he  had 
acquired  by  his  residence  in  Mexico,  and  was,  therefore,  bound  by  all 
the  consequences  of  it.  He  not  only  had  not  returned  to  his  native 
country,  or  turned  his  back  on  Mexico  on  his  way  to  another  country, 
or  commened  his  removal^  bona  fide^  without  an  intention  of  return- 
ing, but  he  had  not  even  contemplated  such  a  removal  in  any  event. 
On  the  contrary,  he  continued  to  retain  his  domicil,  and  his  property 
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there  belonged  to  him  in  his  character  of  sabject  or  citizen  of  Hezioo, 
and  consequently  was  subject  to  the  laws  of  war  and  of  reprisals  as  if 
he  had  been  actually  an  enemy.  (Wheaton's  Inter.  Law,  Book  IV, 
ch.  I,  §  16,  p.  394,  §  17,  p.  401— 405,  §  18,  p.  407.)  But  the  United 
States  did  not  wilfully  inflict  any  serious  injury  upon  him.  His  house 
was  occupied  by  their  men  from  the  Vesuvius  a  single  night,  and 
afterwars  by  their  officers  two  or  three  days.  Their  conduct  towards 
his  property  was  characterized  by  all  the  moderation  and  all  the 
scrupulous  regard  for  his  private  rights  and  interests  that  the  most 
liberal  and  most  humane  rules  of  modern  warfare  require.  The 
damage  which  he  sustained  was  but  the  result  of  the  chances  and 
dangers  of  war,  and  the  disturbed  state  of  the  place  of  his  residence. 
It  was  his  choice  to  encounter  the  hazard  of  such  contingencies,  and 
he  alone  must  bear  their  bitter  fruits  as  regards  his  own  property. 
He  probably  found,  or  thought  he  would  find,  his  interest  in  remain- 
ing in  Mexico ;  and,  in  common  with  hundreds  of  others,  he  became 
a  sufferer  from  the  consequences  of  the  war  and  its  attendant  evils. 
But  he  has  no  just  claim  for  relief  against  the  United  States.  It  is 
impossible  that  any  country,  however  humane  and  however  anxious 
to  mitigate  the  evils  of  war^  could  have  a  treasury  large  enough  to 
furnish  indemnity  in  all  cases  like  the  present.  The  only  ground  on 
which  the  petitioner  himself  seems  to  suppose  that  he  is  entitled  to 
consideration  is,  that  notwithstanding  his  long  residence  in  Mexico 
he  still  retains  his  love  for  his  native  country ;  that  he  was  unwilling 
to  pay  a  contribution,  which  was  levid  upon  him  to  aid  in  defraying 
the  expenses  of  the  war  against  the  United  States  ;  and  he  was  re- 
quired to  retire  into  the  interior  of  Mexico  ;  and  that  in  times  past  his 
house  had  been  a  friendly  shelter  to  every  countryman  who  had  fallen 
into  distress.  But  whilst  all  this,  if  it  be  true,  may  command  for  him 
as  a  man  and  as  a  citizen  of  the  United  States  our  respect  and  good 
wills  find,  if  he  were  in  circumstances  to  need  charitable  relief,  would 
present  a  strong  claim  upon  our  benevolence,  still  it  is  wholly  insuffi- 
cient to  sustain  a  claim  upon  the  justice  of  the  United  States  for  in- 
demnity. 

Our  opinion  ^^  upon  the  legality"  and  ^^  equity  of  said  claim"  is, 
that  the  petitioner  is  not  entitled  to  relief. 
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1AMY  11,  1860. — ^Beported  fipom  the  Ooort  of  Claims;  oommitted  to  a  Oommlttee  of  the 

Whole  Houae,  and  ordered  to  he  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  JionoraMe  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  tbe  report  in  the  case  of 

WILLIAM  H.  CHASE  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Documentary  evidence  filed  in  the  case  by  claimant  and  trans- 
mitted to  the  House  of  Bepresentatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  adverse  to  the  claim 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Ft  a  1  ^^^^  ^^  ^^^^  court,  at  Washington,  this  6th  day  of  December. 
••        ■'  A.  D.  1859. 

SAMUEL  H.  HUNTINGTON, 

Chief  Clerk  Court  Cladms. 


united  states  court  op  claims. 
William  H.  Chase  vs.  The  United  States. 

To  the  honorable  the  judges  of  the  Court  of  Claims  : 

The  petition  of  William  H,  Chase,  of  the  State  of  Florida,  respect- 
fully represents,  that  on  the  7th  day  of  July,  1838,  he  was  commis- 
sioned as  major  in  the  corps  of  engineers  in  the  army  of  the  United 
States,  and  so  continued  until  the  31st  day  of  October,  A.  D.  1856, 
when  he  resigned  his  position  in  the  army. 
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That  from  the  date  of  his  said  commission  ^  and  prior  to  the  same, 
to  the  16th  day  of  February,  1856,  at  about  which  time  he  was  ap- 
pointed the  military  superintendent  of  West  Point,  he  was  in  com- 
mand of  a  separate,  fixed,  and  permanent  post  in  the  army,  and  had 
the  charge  of  the  superintendency  of  the  construction  of  the  fort  at 
Pensacola,  and  other  forts  on  the  G-ulf  of  Mexico  ;  and  in  pursuance 
of  the  provisions  of  the  sixth  section  of  the  act  of  Congress  approved 
August  23,  1842,  (5  Stat,  at  Large,  673,)  he  was  entitled,  from  the 
date  of  the  passage  of  said  act  to  the  said  16th  day  of  February,  A.  I). 
1856,  to  double  rations.  That  he  has  never  received  the  benefit  of 
the  said  allowance  provided  by  said  act,  except  for  one  year,  which 
was  allowed  him  under  the  construction  of  an  act  of  Congress  ap- 
proved September  28,  1850,  (9  Stat,  at  Large,  504.) 

Your  petitioner  therefore  claims,  that  in  pursuance  of  said  statutes, 
and  other  statutes  of  the  United  States,  and  in  accordance  with  the 
decisions  of  the  courts  of  the  United  States  and  the  practice  of  the 
department  in  analogous  cases,  he  is  entitled  to  the  allowance  of  double 
rations  from  the  said  23d  day  of  August,  1842,  to  the  16th  day  of 
February,  A.  D.  1856,  deducting  therefrom  the  allowance  for  one 
year  during  said  period ,  and  asks  of  your  honors  to  inquire  into  said 
matters,  and  to  grant  him  adequate  relief  in  the  premises. 

He  has  made  application  to  the  accounting  officers  of  the  treasury 
and  to  the  Secretary  of  War,  for  the  allowance  of  his  claim,  but  the 
same  has  been  denied.  He  has  made  no  application  to  Congress  and 
is  the  sole  owner  of  the  claim. 

Dated  Washington,  November,  1856. 

WM.  H.  CHASE. 


■^M^t^k^n*  ^ 


Report  of  Chief  Engineer. 

Enoinebr  Departbibnt, 
Washington f  February  21,  1857. 

Sib  :  In  answer  to  the  request  from  the  Court  of  Claims,  dated  the 
6th  instant,  and  referred  by  you  to  this  office,  I  have  the  honor  to  en- 
close '^  a  statement  showing  the  duties  upon  which  Major  William  H. 
Chase,  of  the  corps  of  engineers  of  th^  United  States  army,  was  en- 
gaged, and  his  res^ctive  stations  from  1842  to  the  date  of  his  resig- 
nation," to  which  IS  added  a  statement  showing  the  periods  between 
the  times  referred  to  for  which  he  had  leave  of  absence. 

This  department,  not  understanding  the  nature  of  this  case  of 
*^  William  H.  Chase  t;^.  The  United  States,''  is  at  a  loss  to  know 
what  further  information  is  desired. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JOSEPH  (J.  TOTTEN, 
Bt.  Brig.  Gen.  Top.  Eng. 

Hon.  Jefferson  Davis, 

Secretary  of  War. 


WILLIAM  H.  CHASE. 


* 

Statement  showing  the  dtUies  upon  which  Major  Wm.  H,  Oha^ey  of  the 
corps  of  engineers  of  the  United  States  army^  was  engaged^  and  his 
respective  stations  from  1842  to  the  date  of  his  resignation. 

DUTIB3  AND  STATIONS  CONNECTED  WITH   ICOiITART  CONSTRUCTIONS. 

From  January  1,  1842,  till  October  31,  1848,  stationed  at  Pensa- 
cola,  Fla.,  charged  with  the  construction  and  repairs  of  the  forts  in 
Pensacola  harbor  and  the  general  supervision  of  all  works  of  fortifica- 
tion on  the  Grulf  of  Mexico. 

October  31,  1848^  was  relieved  of  his  duties  in  Pensacola  harbor  by 
Brevet  Major  Beauregard,  of  the  corps  of  engineers. 

(From  October  31,  1848,  till  November  27,  1848,  under  orders  for 
special  duty.     See  items  marked  (A)  on  third  page.) 

December  13,  1848,  relieved  Major  Beauregard^  and  resumed  his 
former  station  and  duties,  as  above,  at  Pensacola. 

From  December  13,  1848,  till  November  1,  1854,  continued  to  be 
stationed  at  Pensacola,  engaged  upon  the  duties  above  stated. 

November  1,  1854,  turned  over  the  public  property  at  Fort  McBee, 
in  Pensacola  harbor,  to  Ordnance  Sergeant  Armstrong  (temporarily), 
and  leaving  Pensacola  about  November  6,  arrived  at  ]^ey  West  on 
November  16. 

November  18,  1854,  assumed  charge  of  the  construction  of  Fort 
Taylor,  Key  West,  Florida. 

From  November  18,  1854,  tUl  February  16,  1856,  stationed  at  Key 
West  and  charged  with  the  construction  of  Fort  Taylor  and  general 
supervision  of  fortifications  on  the  Gulf  of  Mexico. 

February  16,  1856,  relieved  by  Brevet  Major  Fraser,  of  the  corps  of 
engineers,  of  the  charge  of  Fort  Taylor. 

From  February  16  tUl  April  18,  1856,  under  orders  to  proceed  to- 
Washington,  D.  C,  preparatory  to  assuming  command  of  the  mili- 
tary academy  and  post  of  West  Point. 

April  18,  1856,  under  orders  to  proceed  to  West  Point  and  relieve 
Brevet  Major  Barnard,  corps  of  engineers,  of  the  superintendence  of 
the  military  academy  and  command  of  the  post  of  West  Point. 

May  3,  1856,  relieved  from  said  assignment  to  duty  at  West  Point.. 

From  May  3  tiU  October  1,  1856,  on  leave  of  absence. 

October  25,  1856,  date  of  order  accepting  his  resignation,  to  takd 
efiect  Oct(^)er  31,  1856. 

Additional  duiies  on  which  Major  Chase  teas  engaged  at  intervals  be- 
tween  1842  and  the  date  of  his  resignation^  toitnovt  having  his  stations 
changed. 

From  January  7  tiU  March  6,  1845,  on  duty  as  a  member  of  the 
board  of  engineers  in  preliminary  examinations  of  Florida  reef. 

From  about  December  23,  1845,  tUl  April  26,  1846,  on  duty  with 
special  board  of  engineers  for  examining  gulf  coast  of  Texas  and  Mis- 
sissippi, with  reference  to  defence. 
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In  August  and  September j  1847^  member  of  a  special  board  to  ex- 
amine the  site  of  Fort  McBee. 

From  March  13  till  September  13|  1848,  member  of  the  board  of 
engineers. 

A 

September  13,  1848,  assigned  to  duty  as  member  of  a  commission  of 
naval  and  engineer  officers,  to  examine  the  coast  of  California,  &c. 

November  27,  1848,  released  from  said  assignment  without  having 
performed  any  duties  as  a  member  of  said  commission. 

From.  April  30  tUL  about  June  15,  1861,  member  of  a  special  board 
to  examine  Memphis  navy  yard. 

From  September  18,  1852,  tiU  February  15, 1863,  member  of  board 
to  examine  passes  into  the  Mississippi  river,  with  a  view  to  their  im- 
provement. 

From  October  6,  1852,  txU  April  1,  1864,  in  charge  of  works  for  the 
improvement  of  Dog  river  bar  and  Choctaw  pass,  harbor  of  Mobile. 

From  May  23,  1863,  tiU  March  7,  1866,  in  charge  of  surveys  of 
Chattahochee  and  Flint  rivers. 

From  November  18,  1864,  tUl  about  February  16,  1866,  charged 
with  construction  of  coal  depot,  under  Navy  Department,  at  Key 
West. 

The  periods  between  the  let  of  January^  1842,  and  the  date  of  his  reaig- 
nation  tn  1866,  for  which  Major  Chase  had  leave  of  absence  from  his 
stations  at  Fensacota^  dtCy  and  times  of  absence. 

Twenty  days  by  authority  dated  October  11,  1844,  (left  his  post 
October  20,  returned  November  23.) 

Twenty  days  by  authority  dated  November  17,  1846,  (availed  him- 
self of  seven  days  only.) 

Thirty  days  from  October  16,  1846,  extended  till  December  1,  (re- 
turned to  his  post  about  December  7.) 

Twenty  days  by  authority  dated  February  23,  1847  ;  availed  him- 
self of  the  leave  in  April  and  May,  returning  to  his  post  about  May  21. 

Thirty  days  from  January  7,  1851,  (left  Washington,  D.  C,  on  re- 
turn to  his  post  February  11.) 

Thirty  days  from  May  24,  1852,  (left  Washington,  D.  C,  on  return 
to  his  post  June  26.) 

From  July  13  till  September  18,  1862. 

From  July  20  till  September  1,  1853 ;  extended  till  October  1 ; 
extended  again  till  November  1 ;  returned  to  his  post  November  12. 

Thirty  days  from  May  17,  1854,  (returned  to  his  post  June  10.) 

Thirty  days  from  August  6,  1854,  (returned  to  his  post  September 
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From  May  3  till  September  1,  1856  ;  extended  till  October  1. 

October  25,  1856,  date  of  order  accepting  his  resignation,  to  take 
effect  October  31. 

I  believe  the  foregoing  statement  to  be  a  correct  abstract  of  informa- 
tion to  be  supplied  by  the  records  of  this  office. 

JOSEPH  G.  TOTTEN, 
Bt.  Brig.  Gen.  2bp.  Eng. 


WILLIAM  H.  CHASE. 


Letter  from  War  Department. 

War  D]spartmbnt, 
Washington^  July  14^  1858. 

Sir  :  As  requested  ia  your  letter  of  the  26th  ultimo^  I  transmit, 
herewith,  copies  of  all  the  papers  within  my  reach  relating  to  Major 
William  H.  Chase's  claim  for  doahle  rations  while  in  command  of  a 
separate,  fixed,  and  permanent  post,  and  return  his  petition  enclosed 
by  you 

Very  respectfully,  your  obedient  servant, 

W.  R.  DRINKARD, 

Acting  Secretary  of  War. 
John  D.  MgPhbrson,  Esq., 
Deputy  Solicitor  Court  of  Claims. 


Letter  from  Major  Chase. 


Washington,  May  2, 1856. 

Sir  :  At  the  suggestion^of  the  2d  Comptroller  I  enclose  herewith 
an  account  for  double  rations,  allowed  tb  engineer  officers  under  the 
act  of  September  28^  1850,  first  session  thirty- first  Congress,  and 
under  the  decision  of  the  2d  Comptroller,  dated  September  10,  1852, 
with  the  request  that  after  auditing  the  account  it  may  be  sent  to  the 
2d  Comptroller  for  his  final  decision. 

I  am,  very  respectfully,  your  obedient  servant, 

WILLIAM  H.  CHASE, 

Major  of  Engineers. 
ToR.  J.  Atkinson,  Esq.^ 
Third  Auditor  of  the  Treasury y  Washington. 


Account  of  Major  Chase. 

The  United  States  to  Major  W.  H.  Chase^  U.  S.  Corps  of  Engineers^  Dr, 

Double  rations,  commanding  Fort  Barrancas,  Florida, 
from  July  1, 1851,  to  November  1, 1854 — 1,023  days,  at 
4  rations  per  day,  4,092  rations,  at  20  cents  per  ration..       |818  40 

Double  rations,  commanding  Fort  Taylor,  Florida,  from 
November  18, 1854,  to  February  15, 1856—389  days,  at 
4  rations  per  day,  1,566  rations,  at  20  cents  per  ration..        311  20 

|1,129  60 

I  hereby  certify  that  the  foregoing  account  is  accurate  and  just ; 
that  I  have  not  received  pay,  nor  drawn  rations,  forage,  or  clothing 
in  kind,  or  received  money  in  lieu  of  any  part  thereof,  for  any  part 
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of  the  time  therein  charged  ;  that  I  actually  owned  and  kept  in 
service  the  horses^  and  employed  the  private  servants  for  which  I 
charge^  for  the  whole  of  the  time  charged  ;  and  that  I  did  not,  daring 
the  term  so  charged,  or  any  part  thereof,  keep  or  employ  as  a 
waiter  or  servant  a  soldier  from  the  line  of  the  army ;  that  the  an- 
nexed is  an  accurate  description  of  my  servant ;  that,  for  the  whole 
period  charged  for  my  staff  appointment,  I  actually  and  legally  held 
the  appointment,  and  did  duty  in  the  department ;  that  I  was  the 
actual  and  only  commanding  officer  at  the  ^ouhle  ration  post  charged 
for  ;  and  that  no  officer^  within  my  knowleage,  has  a  right  to  claim, 
or  does  claim,  for  said  services,  for  any  part  of  the  period  charged ; 
that  for  the  whole  time  hrevet  pay  is  claimed,  I  was  on  duty,  and  had 
a  command  according  to  my  brevet  rank,  agreeably  to  law  and  regu- 
lations ;  that  I  was  actually  in  the  command  of  a  company  for  the 
whole  time  additional  pay  is  charged ;  that  I  have  not  been  in  the 
performance  of  any  staff  duty  for  which  I  claim,  or  have  received, 
extra  compensation  during  the  time  an  additional  ration  is  charged 
for ;  that  I  have  been  in  the  United  States  army  as  a  commissioned 
officer  for  the  number  of  years  stated  in  the  charge  for  extra  ration ; 
that  I  am  not  in  arrears  with  the  United  States  on  any  account  what- 
soever ;  and  that  the  last  payment  I  received  was  firom  Paymaster 
,  and  to  the day  of  : ,  18 — . 

I  at  the  same  time  acknowledge,  that  I  have  received  of , 

paymaster,  this day  of ,  1856,  the  sum  of  $1,179  yVV? 

Deing  the  amount  and  in  full  of  said  account. 

WILLIAM  H.  CHASE, 

(Signed  duplicate.)  Major  Engineer. 


Letter  from  Third  Auditor, 


Tbbasurt  Department, 
Third  Auditor's  Office,  May  3,  1856. 

Sib  :  The  enclosed  letter  of  Major  William  H.  Chase,  United  States 
corps  of  engineers,  with  his  claim  of  $1,129  60  for  double  rations  for 
commanding  forts  Barrancas  and  Taylor,  in  Florida,  from  the  1st  of 
July,  1851,  to  the  16th  February,  1856,  is  herewith  respectfully  re- 
ferred for  the  action  of  your  ofSce,  of  which  Major  Chase  has  been 
advised. 

I  am,  very  respectfully,  your  obedient  servant, 

ROBT.  J.  ATKINSON,  Auditor. 

P.  Clayton,  Esq., 

Second  Auditor. 


Letter  from  Second  Auditor. 

Treasury  Department, 
Second  Auditor's  Office,  May  7,  1856. 

Sir  :  The  claim  of  Major  W.  H.  Chase,  United  States  engineer 
•corps,  for  double  rations,  under  the  act  of  28th  September^  1850,  from 
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let  Julj^  1851 9  to  let  November  1864  ;  and  from  the  18th  of  same 
month  to  15th  February,  1856,  is  herewith  enclosed  to  you  for  your 
decision  thereon. 

Very  respectfully,  your  obedient  servant, 

P,  CLAYTON,  Second  Auditor. 
J.  M.  Brodhead,  Esq., 

Second  Comptroller.  > 


Trbasurt  Departbobnt, 
Second  GomptroUer'e  Office,  May  8,  1856. 

Sir  :  I  have  received  and  investigated  the  claim  of  Major  W.  H. 
Ohase,  corps  of  engineers,  for  double  rations,  commencing  July  1, 
1851,  and  ending  February  15,  1856. 

Major  Chase  makes  this  claim  under  a  clause  in  the  army  appropri- 
ation act  for  the  fiscal  year  ending  June  30,  1851,  which  provided  for 
the  ''  additional  rations  for  the  commissioned  officers  of  engineers 
commanding  separate  and  fixed  or  permanent  posts  of  the  army  of  the 
United  States." 

If  it  were  now  presented  as  an  original  question  whether  or  not  this 
clause  granted  the  additional  rations,  without  regard  to  the  conditions 
prescribed  by  the  6th  section  of  the  act  of  August  23, 1842,  viz  :  that 
the  post  should  be  ^^  garrisoned  with  troops."  I  should  decide  it  in 
the  negative ;  for  I  cannot  look  upon  a  mere  appropriation  for  any 
object  as  abolishing  the  conditions  imposed  by  pre-existing  laws  for 
its  disbursement ;  nor  does  Congress,  in  making  an  appropriation, 
create,  ipso  facto j  an  obligation  to  spend  it. 

But,  in  regard  to  the  fiscal  year  ending  on  the  30th  June,  1851, 
this  question  has  been  already  adjudicated  by  my  predecessor^  Mr. 
Phelps  ;  and  under  his  decision  of  September  10,  1852,  the  allowance 
has  been  made  to  the  officers  of  engineers  in  command  of  posts  with- 
out troops.  The  abstract  of  this  decision  is  stated  in  the  printed  digest 
(No.  227)  in  broader  terms  than  the  facts  warranted,  and  would  seem 
to  imply  that  the  appropriation  in  the  act  of  September  28,  1850,  was 
a  permanent  provision  of  law.  If  so,  it  would  no  doubt  cover  the 
claim  of  Major  Chase.  But  neither  under  the  original  decision  nor 
on  the  authority  of  the  printed  paragraph,  has  any  such  allowance 
been  made  to  any  engineer  officer  beyond  the  fiscal  year  for  which  the 
appropriation  was  made  ;  nor  could  a  wider  scope  be  given  to  the  law 
by  any  fair  rule  of  construction,  whatever  may  have  been  the  legal 
effect  of  the  appropriation  for  the  time  being,  it  expired  with  the  year 
for  which  it  was  made. 

It  is  not  necessary  to  cite  the  action  of  Congress,  the  opinions  of  the 
Attorney  General,  or  decisions  of  executive  officers,  as  to  the  effect  of 
an  appropriation  in  authorizing  payments  temporarily  or  permanently. 
There  is  ample  sanction  in  all  for  the  views  I  have  expressed,  and  the 
claim  of  Major  Chase  must  of  course  be  disallowed. 

The  papers  are  herewith  returned. 

I  am,  very  respectfully,  yours, 

J.  M.  BRODHEAD,  Comptroller. 

P.  Clayton,  Esq.,  Second  Auditor. 
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Letter  from  the  H<m.  J.  A.  Bockweil. 

Washington^  June  25^  1856« 

Sir  :  I  have  been  professionally  consulted  on  behalf  of  Major  W.  H. 
Chase,  as  to  the  oonstmction  of  sundry  acts  of  Congress  m  relation 
to  the  subject  of  double  rations  to  an  officer  of  engineers,  while  com- 
m  anding  a  separate  or  permanent  post. 

By  a  fair  construction  of  the  act,  I  think  that  he  is  clearly  entitled 
to  the  amount  which  he  claims.  Such  also  seems  to  have  been  the 
construction  given  to  the  law  by  Mr.  Phelps,  the  late  second  comp- 
troller. The  views,  however,  of  yourself  are  different,  as  expressed  in 
your  written  opinion  given  in  the  case.  Under  these  circumstances, 
1  would  respectfully  ask  that  the  opinion  of  the  Attorney  General  on 
the  subject  may  be  requested,  and  toe  papers  be  transmitted  to  bim  for 
that  purpose,  which  I  send  herewith. 

Very  respectfully,  your  obedient  servant, 

JOHN  A.  ROCKWELL. 
Hon.  J.  M.  Brodhbad^ 

Second  OompirMer. 


Letter  from  the  Second  CompiroUer. 

Trbasurt  Dkpartubnt, 
Second  Comptroller' a  Office,  June  30^  1856. 

BiR :  At  the  request  of  Mr.  John  A.  Bockweil,  acting  for  Major 
Wm.  H.  Chase,  corps  of  engineers,  upon  whose  claim  I  have  made  an 
adverse  decision,  I  respectfully  ask  that  the  opinion  of  the  Attorney 
General  may  be  obtained  upon  the  following  questions  : 

1.  Does  the  provision  in  tne  act  of  September,  28,  1850,  (9  stat.  504) 
making  an  appropriation  among  other  things  for  ^'the  additional 
rations  for  the  commissioned  officers  of  engineers  commanding  sepa- 
rate and  fixed  or  permanent  posts  of  tho  army  of  the  United  States," 
authorize  an  allowance  of  double  rations  to  such  officers,  irrespective 
of  the  condition  prescribed  by  the  sixth  section  of  the  act  of  August  23, 
1842.  (5  stat.  519,)  viz:  that  such  posts  shall  be  garrisoned  with 
troops?" 

2.  If  by  virtue  of  the  appropriation  in  the  law  of  September  28, 
1850,  engineer  officers  in  command  of  posts  were  entitled  to  an  allow- 
ance for  double  rations  without  regard  to  the  condition — '^  garrisoned 
with  troops"  in  the  act  of  August  23,  1842,  did  the  law  of  1850  grant 
or  continue  the  allowance  beyond  the  30th  of  June,  1851,  no  such 
appropriation  having  since  been  made? 

I  send  herewith  a  copy  of  the  decision  of  my  predecessor,  Mr.  Phelps, 
in  a  case  arising  under  the  law  of  1850,  marked  No.  1 ;  a  voucher 
presented  by  Major  Chase  fox  double  rations  as  commanding  a  post 
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No.  2 ;  a  oopj  of  my  decision  in  Major  Chase's  ease,  marked  No.  3 ; 
and  the  argument  of  Mr.  Bockwell,  marked  No.  4. 

I  am,  very  respectfully^  yours, 

J.  M.  BBODHEAD,  (hmptroaer. 
Hon.  JEFFBBfiON  Davis, 

Secretary  of  War. 


Decision  of  the  Second  ComptrcUer. 

Treasubt  Dbpartatbnt, 
Second  Comptroller ' a  Office^  September  10^  1852. 

Sir:  Brevet  Colonel  J.  B.  F.  Mansfield  and  Captain  J.  M.  Scarritt^ 
of  the  corps  of  engineers,  are  charged  on  the  books  of  your  office  with 
the  amount  of  double  rations  received  by  them ;  the  former  as  com- 
mander of  Fort  Morgan  from  1st  October  to  31st  December,  1850,  and 
the  latter  as  commander  of  Fort  Winthrop  during  January,  1851. 
From  these  charges  they  may  be  relieved.  The  act  of  28th  Septem- 
ber, 1860,  allows  double  rations  to  officers  of  engineers  '^commanding 
permanent  and  fixed  posts."  I  am  officially  informed  by  the  Secre- 
tary of  War  that  these  posts  were  of  that  character  during  the  period 
above  mentioned,  and  I  regard  the  question  whether  a  post  is  ^^per-- 
manent"  or  not  as  one  that  must  always  be  decided  by  ike  Secretary 
of  War,  by  whom  they  are  established  and  discontinued.  I  under- 
stand the  charges  to  have  been  made  against  these  officers  originally 
for  the  reason  that  the  posts  were  not  garrisoned  by  troops.  The  act 
above  referred  to  does  not  require  the  posts  to  be  garrisoned  in  order 
to  entitle  the  officers  in  command  to  double  rations.  And  as  the 
allowance  is  expressly  extended  by  the  act  to  engineer  officers  when 
in  command  of  such  posts,  and  as  officers  of  that  corps  are  prohibited 
by  the  articles  of  war  from  ever  commanding  troops,  it  necessarily 
follows  that  it  was  the  intention  of  Congress  to  eive  them  the  double 
rations  when  commanding  permanent  posts  witnout  garrison.  Any 
other  construction  would  restrict  the  allowance,  which  is  expressly 
given,  to  cases  which  could  never  occur.  I  return  all  the  papers  con- 
nected with  the  subject,  and  am,  very  respectfully,  yours, 

E.  J.  PHELPS, 

Comptroller. 

P.  Clayton,  Esq., 

Second  Atiditor. 


Adjutant  Gbnbral  :  Please  report  as  to  the  nature  of  Major  Chase's 
command,  during  the  period  charged  in  the  within  account. 

Report  of  the  Adjutant  Oeneral. 

Adjutant  General's  Office,  July  7,  1856. 

Prom  July  1,  1861,  to  November  1,  1854,  Major  Chase  is  reported, 
on  the  return  of  his  corps,  as  stationed  at  Pensacola,  Florida,  ^^  super- 
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intending  the  oonstrnction  of  fort  McBee,  fort  Barrancas  and  the  bar- 
racks thereat,  and  with  general  supervision  of  all  works  on  the  Gulf  of 
Mexico."  From  November  16,  1854,  to  February  16,  1856,  he  is  re- 
ported at  Key  West,  Florida,  ^4n  charge  of  construction  of  fort 
Taylor,  &c."    The  above  are  separate,  fixed  and  permanent  posts. 

Bespectfully  submitted, 

S.  COOPEB, 

Adjutant  General. 


Decision  of  the  Secretary  of  War. 

Wae  Dbpabtmbnt,  July  10, 1856. 

The  engineers  engaged  in  superintending  the  construction  of  works 
of  defence  at  permanent  military  posts  are  not  under  the  wages  of  the 
service  to  be  considered  as  commanding  the  posts,  nor  are  they  by  the 
63d  article  of  war  entitled  to  assume  or  liable  to  be  ordered  on  such 
duty,  except  by  the  special  order  of  the  President  of  the  United  States. 
There  is  not,  therefore,  such  doubt  as  to  this  claim  as  would  justify 
the'  reference  asked  to  the  Attorney  General. 

JEFF.  DAVIS, 
Secretary  of  War. 


Treasury  Department, 
Second  Comptroller* a  Office^  July  14,  1856. 

Sir  :  At  the  request  of  John  Bockwell,  esq.,  acting  for  Major  Wm. 
H.  Chase,  corps  of  engineers,  upon  whose  claim  for  double  rations 
wnile  superintending  the  construction  effort  Barrancas  and  fort  Tay- 
lor..Florida,  claiming  to  have  been  in  command  thereof,  from  1851  to 
18 J  I',  $1^129i^$-,  I  had  made  an  adverse  decision,  I  transmitted^  on 
the  ?Oth  ultimo,  all  the  papers  in  the  case  to  the  Secretary  of  War  with 
a  re  uest  that  he  would  obtain  the  opinion  of  the  Attorney  General 
on  the  question  involved  in  the  claim.  The  Secretary  of  War  has  re- 
turned the  papers  with  the  following  endorsement  upon  them,  viz : 

rCopied  above.] 

This  decision  is  communicated  for  your  information. 
Very  respectfully,  your  obedient  servant, 

J.  M.  BBODHEAD, 

Comptroller, 

P.  Clayton,  Esq., 
Second  Auditor  of  the  Treasury. 
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in  the  court  of  claims. 
William  H.  Chasb  i;^.  The  Unitbd  States. 

Petitioner's  Brief. 

The  petitioner  was  commissioned  as  a  major  in  the  corps  of  engi- 
neers in  the  army  of  the  United  States  on  the  7th  July,  1838.  From 
1842  to  the  date  of  his  resignation,  which  took  effect  on  the  31st 
October,  1856,  he  performed  duty  and  was  engaged  at  different  sta- 
tions, as  shown  in  the  report  of  General  Totten,  on  pages  3  and  6  of 
the  record.  During  that  period  he  received,  for  one  year,  double 
rations  as  being  ^'in  command  of  a  separate,  fixed,  and  permanent 
post."  For  the  rest  of  the  time  the  allowance  of  double  rations  has 
been  refused,  although  having  during  most  of  the  period  a  similar^ 
and  during  a  part  of  the  time  the  same^  command. 

As  there  is  no  dispute  in  relation  to  the  facts,  the  question  is  one  of 
law,  and  whether  Major  Chase  was,  during  the  period  above  stated, 
or  any  portion  of  it,  entitled  to  double  rations  beyond  the  amount  re- 
ceived for  the  one  year  above  referred  to  ? 

It  is  contended  that,  in  order  to  be  entitled  to  such  rations,  it  must 
appear  that  he  was  the  commandant  of  a  permanent  or  fixed  post, 
**  garrisoned  with  troops,"  in  accordance  with  the  provisions  of  the 
6th  section  of  the  act  of  Congress  of  the  23d  August,  1842.  (5  Stat, 
at  Large,  513.) 

To  this,  we  apprehend,  a  conclusive  answer  is  furnished  by  the 

J  revisions  of  the  act  of  Congress  of  September  28,  1850,  (9  Stat,  at 
large,  604  ;)  but  independent  of  that  act  there  are  strong  and,  as  we 
think,  sufficient  reasons  against  that  construction  of  the  act  of  1842 
which  would  exclude  Major  Chase  from  the  benefit  of  double  rations. 
The  4th  section  of  the  act  of  March  3, 1797,  (1  Stat.,  508,)  prescribed 
'*  that,  to  the  brigadier  while  commanding  in  chief,  and  to  each  officer 
while  commanding  a  separate  post,  there  shall  be  allowed  twice  the 
number  of  rations  to  which  they  would  otherwise  be  entitled ;"  and 
by  the  5th  section  of  the  act  of  10th  March,  1802,  (2  Stat.,  124,)  ''  to 
the  commanding  officer  of  each  separate  post  such  additional  number 
of  rations  as  the  President  of  the  United  States  shall  from  time  to 
time  direct,  having  respect  to  the  special  circumstances  of  each  post." 
At  the  time  of  the  passage  of  the  first  of  these  acts,  the  corps  of 
engineers  had  not  been  established  as  a  distinct  corps  in  the  army, 
but  was  established  by  the  second  of  these  two  acts  by  the  provisions 
of  the  26th  section.  (2  Stat.,  137.)  Prior  to  the  passage  of  these 
acts,  the  engineers  were  attached  to  and  formed  a  part  of  the  corps  of 
artillery,  and  as  such  was  entitled  to  all  the  advantages  and  emolu- 
ments of  that  branch  of  the  army.  In  relation  to  these  engineer 
officers,  on  the  10th  April,  1806,  it  was  provided  in  the  Rules  and 
Articles  of  War,  (2  Stat.,  367  :)  '*The  function  of  the  engineer  being 
generally  confined  to  the  most  elevated  branch  of  military  science, 
they  are  not  to  assume,  nor  are  they  subject  to  be  ordered  upon,  any 
duty  beyond  the  line  of  their  immediate  profession,"  &c. 
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It  thus  appears  that  the  officers  belonging  to  this  corps,  belonging 
to  '^  the  most  elevated  branch  of  military  science/'  conld  not  by  law 
be  placed  in  the  command  of  troops,  and  that,  however  high  their 
rans,  however  important  the  post  assigned  to  them,  or  valuable  their 
services,  such  a  construction  is  claimed  to  be  given  to  the  act  of  1842 
as  would  exclude  them  from  the  benefits  of  double  rations  granted  to 
the  other  corps  of  the  army. 

It  is  contended  that  a  just  and  fair  view  of  all  the  legislation  on 
this  subject  leads  to  no  such  results.  Under  the  act  of  Congress  of 
July  6,  1828,  (3  Stat.,  256,)  it  is  provided  '^  that  the  pay  and  emolu- 
ments of  said  corps  (engineers)  shall  be  the  same  as  those  allowed  to 
the  officers  of  the  regiment  of  dragoons." 

The  act  of  the  2d  March,  1833,  (4  Stat.,  652,)  provides  for  the  es- 
tablishment of  the  regiment  of  dragoons,  and  its  pay,  &c.,  and  that 
^Hhe  same  allowances  and  benefits,  in  every  respect,  as  are  allowed 
to  other  troops  constituting  the  present  military  establishment." 

It  is  not  to  be  presumed  that  the  purpose  of  the  act  of  Congress  of 
1842  was  to  make  this  invidious  and  unjust  distinction  between  the 
engineer  and  other  corps  of  the  army ;  and  that  after  having  declared 
it  to  be  a  jdistinguished  band  in  the  public  service,  prevented  its 
officers  from  commanding  troops^  and  declared  that  they  should  have 
the  same '' pay  and  emoluments,"  and 'Hhe  same  allowances  and 
benefits  with  the  other  troops,"  that  the  purpose  was  to  exclude  them 
as  a  body  from  such  benefits  and  emoluments. 

The  acts  of  3d  March,  1797,  and  16th  March,  1802,  were  the  only 
acts  referred  to  in  the  act  of  the  23d  August,  1842.  When  these  acts 
were  passed  there  was  no  engineer  corps  in  existence,  and  they  had 
only  reference  to  the  other  corps  of  the  army  which  had  the  command 
of  troops,  and  which  were  the  only  officers  to  whom  the  act  could 
apply.  It  is  not  a  just  and  fair  construction  of  this  act  that  the  re- 
striction ^'  to  the  commandant  of  each  permanent  and  fixed  post,  gar- 
risoned with  troops,"  was  intended  only  for  the  officers  of  such  corps 
as  could  by  law  be  the  commandants  of  troops,  and  not  to  officers  of 
the  engineer  corps  ?  The  construction  which  had  been  given  by  the 
highest  officer  of  the  government  to  the  provisions  of  law  in  relation 
to  the  pay  of  officers  of  engineers  holding  a  brevet  rank  and  com- 
manding a  separate  post,  greatly  strengthen  the  views  now  taken. 

But,  in  addition  to  such  authority,  we  have  the  opinion  in  8up(K)rt 
of  the  views  now  presented  in  an  analogous  case  of  a  court  of  high 
authority. 

The  regulations  of  the  army  issued  under  the  authority  of  law  in 
1826,  in  the  1,140th  article  provided  :  "  When  troops  are  detached  to 
points  where  there  is  no  assistant  commissary  of  subsistence,  the  com- 
manding officer  of  the  post  or  detatchment  may  appoint  an  officer  to 
do  that  duty,  who  will  while  acting  be  entitled  to  the  pay  of  an  assist- 
ant commissary  of  subsistence ;  but  as  such  appointments  are  only 
made  to  meet  the  casualties  of  service,  the  officer  thus  appointed  will 
not  be  considered  on  pay  after  he  has  ceased  to  perform  the  duties. 
Officers  making  such  appointments  will  forthwith  report  them  to  the 
commissary  general  of  subsistence." 

Major  Bichard  Delafield,  of  the  engineer  corps,  had  the  charge  of 
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the  ODnBtractioa  of  military  works  at  Fort  Jackson ,  having  of  coarse  no 
troops  under  his  command,  but  a  large  number  of  laborers  employed 
in  the  construction  of  the  work.  He  performed  himself  the  duties  of 
assistant  commissary  of  subsistence,  and  charged  in  his  accounts  the 
regular  charge  of  $20  per  month  for  the  service.  A  suit  was  brought 
against  bim  before  the  district  court  of  the  United  States  for  the 
southern  district  of  New  York ;  this,  with  other  claims,  were  interposed 
as  a  set-ofif.  The  district  judge  decided  in  favor  of  the  allowance  of 
the  charges.  He  said:  ^'The  promotion  of  the  defendant  to  the 
rank  of  captain,  while  he  was  rendering  said  service,  did  not  alter  or 
defeat  his  claim  to  the  compensation  therefor  charged  by  him  ;  the 
law  of  the  United  States,  and  the  rules  and  regulations  of  the  army 
on  which  the  defendant  rested  his  claim,  were  as  applicable  to  him 
while  acting  at  said  post  as  a  captain  as  while  acting  as  lieutenant, 
and  if  a  part  of  the  troops  at  said  post  were  military  convicts  or  per- 
sons in  the  service  of  the  United  States  as  a  part  of  said  corps,  and 
the  supplies  were  issued  U>  them  as  charged^  the  defendant  was  enti- 
tled to  the  compensation." 

After  an  examination  of  the  case,  Judge  Thompson  confirmed  this 
decision.  The  case  was  brought  by  writ  of  error  to  the  Supreme 
Oourt,  and  being  equally  divided  in  opinion  on  the  case,  the  decision 
of  the  court  below  was  affirmed.  This  case  was  on  the  docket  of  the 
Supreme  Court  of  the  United  States  in  1844,  and  by  a  reference  to  the 
printed  record  of  the  case,  the  ground  of  the  decision  will  more  fully 
appear.     (December  term,  1844,  No.  19.) 

^ut  in  addition  to  this,  by  reference  to  House  Doc.  No.  18,  1st 
sess.  28th  Cougress,  it  will  appear  that  in  more  than  twenty  instances 
a  similar  construction  was  given  by  the  Treasury  Department  to  this 
very  regulation,  and  the  charge  of  twenty  dollars  per  month  paid  to 
officers  of  engineers,  acting  as  assistant  commissaries  of  subsistence, 
having  laborers ^  but  no  troops  under  their  command.  These  regula- 
tions, having  been  issued  under  the  express  authority  of  acts  of  Con- 
gress, had  the  force  of  law. 

The  same  just  and  sound  exposition  of  the  law  in  relation  to  the 
same  class  of  officers,  and  the  same  forms  of  expression  given  in  the 
foregoing  cases  by  the  court  and  Treasury  Department,  would  lead  to 
the  construction  now  contended  for,  and  show  that,  independent  of 
any  legislation  subsequent  to  the  act  of  August  23, 1842,  he  would  be 
entitled  to  double  rations. 

In  view,  however,  of  the  act  of  Congress  of  the  28th  September, 
1850,  (9  IStat.,  504,)  it  would  seem  that  there  could  be  no  doubt  on 
the  subject.  That  act  is  an  appropriation  bill,  and  in  the  first  section 
is  the  following  paragraph  : 

**  For  commutation  of  officers'  subsistence,  five  hundred  and  fifty 
thousand  six  hundred  and  seventy-nine  dollars,  including  the  ad- 
ditional rations  for  commissioned  officers  of  ordnance  commanding 
arsenals,  being  fixed  or  permanent  posts  of  the  army  of  the  United 
States,  and  ilie  addUional  rations  for  the  commissioned  officers  of  engi- 
neers commanding  separate  and  fixed  or  permanent  posts  of  the  army  of 
the  United  States." 

It  would  seem  difficult  to  use  language  more  explicit  or  more  dis- 
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tinctly  showing  that  it  was  the  nnderstanding  of  Congress  that  ''the 
officers  of  engineers  commanding  separate  and  fixed  or  permanent 
posts  of  the  army  of  the  United  States"  were  entitled  to  ''the  addi- 
tional rations."  Was  it  a  grra^t&t^^  that  Congress  designed  to  grant 
to  these  officers  ?  On  the  contrary,  it  was  the  most  distinct  and  posi- 
tive legislative  recognition  of  the  legal  rights  of  the  officers  to  the 
"additional  rations."  It  is  the  more  significant  from  the  fact,  that 
almost  the  very  language  of  the  act  of  1842  is  used,  showing  that  it 
was  by  no  inadvertence,  hut  of  set  purpose,  thatt  his  distinct  and  clear 
recognition  of  the  legal  rights  of  the  officers  was  adopted.  What 
renders  the  course  on  this  occasion  the  more  extraordinary  is,  that 
under  the  provisions  of  this  law  Major  Chase  and  the  other  officers 
of  the  engineer  corps  have  been  allowed  the  rations  for  one  year. 

This  clear  and  obvious  view  of  the  subject  was  taken  by  Mr.  Comp- 
troller Phelps,  in  his  decision  of  16th  September,  A.  D.  1852;  but  the 
present  Comptroller  is  of  a  difierent  opinion ;  and  it  is  understood  that 
the  objection  now  is,  that,  being  an  appropriation  bill,  the  act  had  no 
force  beyond  the  year  for  which  the  appropriation  was  made.  It  of 
course  will  not  be  contended  that  provisions  of  a  general  character 
may  not  be  introduced  into  an  appropriation  bill,  nor  that  such  pro- 
visions are  necessarily  void  or  inoperative.  Every  one  knows  that 
legislation  of  the  utmost  importance,  with  no  limitation  of  time,  is 
constantly  introduced  into  the  appropriation  bills ;  nor,  on  the  other 
hand,  shall  I  contend  tbat  there  are  not  many  provisions  which  are 
merely  temporary  annual  provisions,  which  are  not  of  a  permanent 
character.  There  is  no  general  and  uniform  rule  on  the  subject,  and 
the  true  interpretation  of  the  provisions  of  an  appropriation  act  is  to 
be  arrived  at  in  the  same  manner  as  in  relation  to  any  other  law. 

It  is  very  true  that  this  particular  appropriation  was  but  for  a  single 
year;  but  the  terms  in  which  the  appropriation  was  made  were  a  dis- 
tinct and  positive  construction  of  the  act  of  1842;  a  clear  declaratory 
law,  in  perfectly  unambiguous  language.  The /oc^,  too,  that  such  an 
appropriation  was  made,  and  for  such  a  purpose,  speaks  in  the  clearest 
and  strongest  language  on  the  subject.  It  was  appropriated  not  as  a 
gratuity y  but  as  a  legal  claim;  and  if  a  legal  claim,  under  what  law? 
It  was  granted  not  as  a  favor  to  onej  but  as  a  right  to  all,  in  the  pay- 
ment of  a  recognized  well  understood  official  duly  of  a  class  of  officers 
belonging  to  the  army. 

It  would  seem  that  no  two  minds  could  difier  as  to  the  force  and 
effect  of  this  provision,  and  that  no  argument  could  make  the  con- 
struction more  clear. 

But,  what  renders  the  objection  to  this  claim  the  more  remarkable, 
is  the  construction  which  has  been  given  to  other  provisions  in  this 
very  act,  and  the  very  section  of  the  act  under  consideration. 

The  paragraph  immediately  preceding  the  one  in  question  is  as 
follows : 

"For  pay  of  the  army,  one  million  seven  hundred  and  fidy-nine 
thousand  eight  hundred  and  forty-two  dollars,  '  provided  that  the  pay 
and  emoluments  of  the  superintendent  of  the  United  States  Military 
Academy  shall  in  no  case  be  less  than  the  pay  and  emoluments  of  the 
professor  of  natural  and  experimental  philosophy.'  " 
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Now,  this  provision  for  the  professor  was  not  in  the  fulfilment  of 
the  obligations  of  any  previous  law,  nor  in  the  construction  of  a  pre- 
vious law.  It  might  well  have  been  considered  and  treated  as  a  tem- 
porary provision  for  the  year  ;  but,  on  the  contrary,  it  was  considered 
as  permanent,  and  is  still  in  force. 

Again,  in  the  same  act,  there  is  the  following  provision  : 

''For  the  current  expenses  of  the  ordnance  service,  one  hundred 
thousand  dollars,  provided  that  the  principal  assistant  in  the  ordnance 
bureau  of  the  War  Department  shall  receive  a  compensation  not  less 
than  that  of  the  person  employed  at  the  foundries,  under  the  fifth 
section  of  the  act  approved  twenty-third  of  August,  eighteen  hundred 
and  forty- two,  from  and  after  the  date  thereof." 

Now,  this  provision  is  .somewhat  equivocal ;  but  the  assistant  in  the 
ordnance  bureau  properly,  doubtless,  to  this  day  enjoys  the  benefit  of 
the  construction  of  this  as  a  permanent  provision,  certainly  for  far  less 
reason  than  in  the  present  case. 

But  the  most  extraordinary  matter  of  all  is,  the  difierent  course  which 
has  been  taken  in  relation  to  the  two  classes  of  officers  in  one  short 
paragraph,  and  with  the  same  phraseology.  The  whole  paragraph  is 
as  follows:  '' For  commutation  of  officers'  subsistence,  five  hundred 
and  fifty  thousand  six  hundred  and  seventy-nine  dollars,  including  the 
additional  rations  for  commissioned  officers  of  ordnance  commanding 
arsenals  or  armpries  being  fixed  or  permanent  posts  of  the  army  of  the 
United  States,  and  the  additional  rations  for  the  commissioned  officers 
of  engineers  commanding  separate  and  fixed  or  permanent  posts  of  the 
army  of  the  United  States." 

It  is  thus  seen  that  the  language  in  relation  to  the  engineer  officers 
and  in  relation  to  the  ordnance  officers  is  identical ;  and  yet  since  the 
passage  of  that  act  the  ordnance  officers  have  been  decided  to  be  en- 
titled to  double  rations,  and  the  engineers  not.  It  is  said,  indeed,  that 
the  *'  enlisted  men"  of  the  ordnance  corps  are  to  be  regarded  as  troops. 

If  so,  what  was  the  necessity  of  passing  this  declaratory  law,  and 
why  were  they  not  paid  under  the  act  of  1842  ;  and  nowy  if  they  are 
entitled  under  the  act  of  1842,  why  are  they  not  paid  the  whole  amount 
of  their  back  pay  from  that  time  ? 

If  the  act  of  1842  was  sufficient,  this  of  1850  is  unnecessary.  If  it 
was  insufficient,  why  this  provision  in  an  appropriation  bill  resorted 
to  to  help  it  out,  and  how  can  it  help  it  out  any  better  in  relation  to 
ordnance  officers  than  in  relation  to  engineers  ?  But  there  is  certainly 
no  real  difference  in  the  two  classes  of  officers,  so  far  as  the  law  of 
1842  is  concerned. 

It  is,  indeed,  provided  in  the  act  of  February  8,  1835,  section  two, 
''that  the  colonel  or  senior  officer  of  the  ordnance  department  is 
authorized  to  enlist  for  the  service  of  that  department  for  five  years, 
as  many  master  armorers,  master  carriage  makers,  master  black* 
smiths,  artificers,  armorers,  blacksmiths,  and  laborers,  as  the  public 
service,  in  his  judgment,  under  the  direction  of  the  Secretary  for  the 
Department  of  War,  may  require." 

Now,  it  certainly  requires  as  liberal  a  construction  to  turn  an  arsenal 
with  ''  enlisted  mechanics"  into  a  *^fort  garrisoned  with  troops f"  as  it 
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does  to  the  laborers  engaged  in  the  constniction  of  a  fortification  nnder 
the  charge  of  an  engineer  officer. 

If  the  construction  which  we  give  of  the  paragraph  in  the  appro- 
priation bill  of  1860  is  sound,  and  amounts  to  a  permanent  recognition 
of  the  validity  of  the  claim  of  the  ordnance  officers,  that  act  is  qnite 
sufficient  to  sanction  the  claim  of  both  classes  of  officers ;  bat  if  it  can- 
not be  considered  as  a  recognition  for  the  one,  it  certainly  cannot  be 
for  the  other. 

JOHN  A.  ROCKWELL, 

Of  ChwMdfor  PetUioMr. 


in  the  coubt  of  claibfs. 
William  II.  Chase  vs.  The  Unitisd  States. 

flOLlCnOK'S  ERUr  OH  raiAL  HlABUra. 

Claim  by  an  officer  of  the  engineer  corps^  who  was  superintending  the 
construction  of  forts  on  the  GvlfofMexicOyfor  double  rations,  on  the 
ground  that  he  was  in  command  of  a  military  post, 

MAnSIAL  FACI8  AS  UHDIBSrOOD  BT  THS  SOUOITOB. 

First.  That  on  the  Tth  of  July,  1838,  the  claimant'  was  commis- 
fiioned  a  major  in  the  corps  of  engineers,  and  so  continued  until  he 
resigned,  October  31,  1856. 

Second.  That  from  December  13,  1848,  to  November  1,  1854,  he 
was  '^stationed  at  Pensacola,  Florida,  charged  with  the  construction 
and  repairs  of  the  forts  in  Pensacola  harbor,  and  the  general  super- 
vision of  all  works  of  fortification  on  the  Gulf  of  Mexico  ;"  and  from 
November  18,  1854,  to  February  16th,  1856,  he  was  "stationed  at 
Key  West,  and  charged  with  the  construction  of  Fort  Taylor,  and 
the  general  supervision  of  fortifications  on  the  Gulf  of  Mexico."— 
(Gen.  Totten's  statement,  Becord.  p.  4.) 

Third.  The  claim  is  for  double  rations  from  July  1,  1851,  to 
November  1,  1854,  and  from  November  18,  1854,  to  February  15, 
1856.     (Account,  Becord,  p.  7.) 

Fourth.  There  is  no  evidence  that  Major  Chase  exercised  any  com- 
mand of  troops,  or  any  other  authority,  except  such  as  is  usual  when 
constructing  fortifications  and  the  public  works. 

Fifth.  That  the  claim  is  based  bv  the  claimant  upon  the  act  of  1842, 
(5  U.  S.  L.,  513,)  and  1850,  (9  U.  S.  L.,  504,)  and  upon  no  other 
law.     (Petition,  Becord,  p.  3.) 

LEGAL  PROPOSITIONS. 

First.  The  act  of  August  23,  1842,  (5  U.  S.  L.,  513,  §6,)  author- 
izes  rations  to  officers  commanding  fixed  military  posts  garrisoned  with 
troops. 

This  section  of  the  act  declares  that  rations  authorized  to  be 
allowed  by  the  act  of  1797  ''shall  hereafter  be  allowed  to  the  follow- 
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ing  oiEcers,  and  no  others:  to  the  major-general  commanding  the 
army,  and  to  every  officer  commanding-in-chief  a  separate  army, 
actually  in  the  field ;  to  generals  commanding  the  eastern  and  west- 
ern geographical  divisions ;  to  the  colonels  or  other  officers  com- 
manding military  geographical  departments  ;  to  the  commandant  of 
each  permanent  or  fixed  post  garrisoned  with  troops^  including  the 
superintendent  of  the  Military  Academy  at  West  Point,  who  is  re- 
garded as  the  commandant  of  that  post." 

Major  Chase  does  not  show  that  he  was  in  command  of  a  perma- 
nent or  fixed  **  post  garrisoned  with  troops."  Such  an  employment 
as  he  exercised  has  never  heen  held  to  he  included  and  provided  for 
under  this  section.  And  even  the  decision  of  Mr.  Phelps  does  not 
rest  upon  this  act,  because  he  expressly  puts  it  upon  that  of  1850. 
Major  Chase  did  not,  in  fact,  command  a  post,  nor  did  he  command  a 
garrison  of  troops.  He  was  in  command  as  an  engineer,  which  con- 
ferred no  such  authority. 

The  63d  Article  of  War  (2  U.  S.  L.,  367)  prescribes  some  of  the 
duties  of  an  engineer,  and  shows  that  the  President  alone  can  give 
him  a  command  outside  of  his  usual  and  regular  official  duty.  That 
article  is  as  follows  : 

''Article  63.  The  functions  of  the  engineers  being  generally  con- 
fined to  the  most  elevated  branch  of  military  science,  they  are  not  to 
assume,  nor  are  they  subject  to  be  ordered  on  any  duty  beyond  the 
line  of  their  immediate  profession,  except  by  the  special  order  of  the 
President  of  the  United  States,  but  they  are  to  receive  every  mark  of 
respect  to  which  their  rank  in  the  army  may  entitle  them,  respect- 
ively, and  are  liable  to  be  transferred,  at  the  discretion  of  the  Presi- 
dent, from  one  corps  to  another,  regard  being  paid  to  rank." 

Military  dictionaries  and  works  describe  an  engineer  as  '^  an  officer 
appointed  to  inspect  and  contrive  attacks,  defences,  &c.,  of  a  fortified 
place,  or  to  build  and  repair  them."     (Duane,  Mil.  Die,  136.) 

These  references  show  what  were  Mdjor  Chase's  official  duties. 
He  does  not  show  that  he  had  a  command  conferred  by  order  of  the 
President,  or  even  by  anybody  else.  Hence,  it  is  clear  that  under 
this  act  of  1842  he  cannot  receive  double  rations. 

Second.  The  act  o/%8th  September,  1850,  (9  U.  S.  L.,  504,)  was  in 
force  only  for  the  year  ending  the  30th  June,  1851,  and  does  not  apply. 

The  act  of  1850  is  entitled  *^  An  act  making  appropriations  for  the 
support  of  the  army  for  the  year  ending  the  thirtieth  of  June,  one 
thousand  eight  hundred  and  fifty- one." 

The  third  paragraph  is  in  these  words : 

**  For  commutation  of  officers'  subsistence,  five  hundred  and  fifty- 
six  thousand  six  hundred  and  seventy-nine  dollars,  including  the 
additional  rations  for  commissioned  officers  of  ordnance  commanding 
arsenals  or  armories,  being  fixed  or  permanent  military  posts  of  the 
army  of  the  United  States,  and  additional  rations  for  the  commis- 
sioned officers  of  the  engineers  commanding  separate  and  fixed  or 
permanent  posts  of  the  army  of  the  United  States." 

This  act  by  its  terms  was  limited  to  the  appropriation  for  a  particu- 
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lar  year^  and  under  it  Major  Chase  received  the  double  rations  he 
claimed.  It  cannot^  by  any  possibility,  extend  to  any  other  appro- 
priation. 

But  even  under  that  law  he  was  not  legally  entitled,  because  he 
did  not  exercise  that  command  which  authorized  it.  The  reasoning 
of  Mr.  Phelps  is  wholly  unsatisfactory.  He  does  not  show  that  the 
officers  to  wnom  he  refers  had  a  ''  command"  at  all.  He  only  says 
that  the  War  Department  had  informed  him  the  posts  where  they 
were  stationed  or  employed  were  ^ ^permanent.''  Admitting  that  to 
be  so,  it  did  not  show  that  they  held  an  official  command  there  when 
not  ordered  by  the  President.  But  it  is  now  unimportant  whether 
that  decision  was  right  or  not^  because  that  law  has  performed  its 
functions  and  is  dead,  and  cannot  have  any  further  effect. 

It  follows  that  Major  Chase  cannot  lawfully  receive  the  double 
rations  he  claims,  because  there  is  no  law  authorizing  it. 

B.  H.  GILLET,  Solicitor. 

Sbptbmber  2,  1858. 


IN  THE  COURT  OP  CLAIMS. 

June  6, 1859. 
WniiUH  H.  Chase  t;^.  Tub  Unttbd  States. 

Judge  Blackford  delivered  the  opinion  of  the  Court. 

This  is  a  claim  for  double  rations  by  the  claimant  as  a  major  of  the 
corps  of  engineers.  The  time  for  which  the  claim  is  made  is  from  the 
23d  of  August^  1842,  to  the  16th  of  February,  1856,  one  year  excepted, 
viz :  the  year  commencing  on  the  1st  July,  1850,  and  ending  on  the 
30th  June,  1851.  There  is  proof  that  the  claimant  was  a  major  in  the 
engineer  corps  during  said  period. 

It  also  appears  that  for  most  of  the  time  from  the  23d  of  August, 
1842,  until  the  1st  of  July,  1851,  he  was  stationed  at  Pensacola,  ia 
Florida,  charged  with  tho  construction  and  repairs  of  the  forts  iQ 
Pensacola  harbor,  and  the  general  supervision  of  all  works  of  fortifica- 
tion on  the  Gulf  of  Mexico ;  that  from  the  1st  of  July,  1851,  to  Novem- 
ber 1^  1854,  he  was  stationed  at  Pensacola  aforesaid,  superintending 
the  construction  of  Fort  McBea^  Fort  Barrancas,  and  the  barracks 
thereat,  and  with  a  general  supervision  of  all  works  on  said  Gulf;  that 
from  the  16th  of  November,  1854,  to  February  16,  1856,  he  was  at 
Key  West,  Florida,  in  charge  of  the  construction  of  Fort  Taylor,  &c.; 
and  that  the  above  are  separate,  fixed,  and  permanent  posts. 

The  petition  states  that  this  claim  was  presented  to  the  accounting 
o£Scers  and  to  the  Secretary  of  War,  and  payment  refused.  But  that 
is  true  only  as  to  part  of  the  time.  There  is  no  proof  of  the  claim 
having  been  so  presented  and  refused  for  the  period  from  the  23d  of 
August,  1842,  to  the  1st  of  July,  1851. 

The  following  is  the  claim  presented  to  the  Department  by  the 
claimant : 
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'^  Double  rations,  commanding  Fort  Barrancas,  Florida,  from  July 
iy  1851,  to  November  1,  1854,  1,023  days,  4  rations  per  day,  20  cents 
per  ration,  $818  40. 

^^  Double  rations,  commanding  Fort  Taylor,  Florida,  from  November 
18,  1854,  to  February  15,  1856,  389  days,  4  rations  per  day,  1,556 
rations,  20  cents  a  ration,  $311  20.     Amount,  |1,129  60." 

We  think  that  it  is  perfectly  clear  that  the  claim  as  to  the  period 
from  the  23d  of  August,  1842,  to  July  1,  1850,  is  without  foundation. 
The  act  of  Congress  which  governs  the  claim^  so  far  as  least  as  that 
period  is  concerned,  is  as  follows  : 

'^  That  the  rations  authorized  to  be  allowed  to  a  brigadier  while 
commander-in-chief,  and  to  each  officer  while  commanding  a  separate 
post,  by  the  act  of  March  3,  1797,  and  to  the  commanding  officers  of 
each  separate  post,  by  the  act  of  March  16,  1802,  shall  hereafter  be 
allowed  to  the  following  officers,  and  no  others :  to  the  major  general 
commanding  the  army,  and  to  every  officer  commanding  in  chief  a 
separate  army  actually  in  the  field  ;  to  the  generals  commanding  the 
eastern  and  western  geographical  divisions  ;  to  the  colonels  or  other 
officers  commanding  military  geographical  departments  ;  to  the  com- 
mandant of  each  permanent  or  fixed  post  garrisoned  with  troops, 
including  the  super intendent  of  the  Military  Academy  at  West  Point, 
who  is  regarded  as  the  commandant  of  that  post."     (5  Stat,  at  L.,  513.) 

The  claimant,  during  the  last  named  period,  as  an  engineer  officer, 
was  stationed  at  separate,  fixed,  and  permanent  posts,  and  was  charged 
with  the  construction  and  repairs  of  forts  there,  and  with  the  super- 
vision of  other  works  of  fortification.  But  his  having  such  charge 
does  not  bring  him  within  said  act  of  Congress,  because  the  posts  at 
which  he  was  stationed  were  not,  nor  was  any  one  of  them,  garrisoned 
with  troops,  over  which  troops  he  had  the  command. 

By  the  army  regulations  of  1836  double  rations  were  allowed  cer- 
tain officers,  and,  among  others,  ^'to  the  commandants  of  military  posts 
and  arsenals,"  and  '^  to  the  officers  of  the  corps  of  engineers,  and  of 
the  topographical  engineers,  charged  with  the  superintendence  of  forti- 
fications ana  other  public  works,  and  having  separate  commands." 
The  same  allowance  was  made  to  those  officers,  and  in  the  same  words, 
by  the  army  regulations  of  1841.  But  Congress,  by  said  act  of  1842, 
put  an  end  of  those  extra  allowances  to  engineers  for  such  services. 

We  come  now  to  consider  the  claim  for  the  period  from  the  1st  of 
July,  1851,  to  the  16th  of  February,  1856. 

On  the  28th  of  September,  1850,  Congress  passed  an  act  on  which, 
with  the  aforesaid  act  of  1842,  the  claimant  relies  for  this  claim.  If 
the  claim  for  the  period  last  above  named  can  be  supported,  it  must 
be  on  the  said  act  of  1850  ;  because  the  act  of  1842,  except  so  far  as  it 
may  be  affected  by  that  of  1850,  is  as  decidedly  against  this  part  of 
the  claim  as  it  is  against  the  other,  the  facts  being  the  same  as  to  the 
nature  of  the  service  during  the  whole  time  alleged  in  the  petition. 

The  said  act  of  1850,  which  is  an  appropriation  act  for  the  support 
of  the  army,  contains  the  following  provision  : 

''  That  the  following  sums  be,  and  the  same  are  hereby,  appropri- 
ated ♦  »  »  for  the  support  of  the  army  for  the  year  ending 
the  30th  June,  1851 ;        *        *        *        for  commutation  of  officers' 
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subsistence,  $550,679,  including  the  additional  rations  for  commis- 
sioned officers  of  ordnance  commanding  arsenals  or  armories,  being 
fixed  or  permanent  posts  of  the  army  of  the  United  States,  and  the 
additional  rations  for  the  commissioned  officers  of  engineers  command- 
ing separate  and  fixed  or  permanent  posts  of  the  army  of  the  United 
States."     (9  Stat,  at  L.,  504.) 

We  need  not  stop  to  inquire  whether  this  enactment  respecting 
engineers  is  a  permanent  one,  or  is  limited  in  its  operation  to  the  single 
year  ;  because,  if  it  be  considered  permanent,  its  operations  will  not 
benefit  the  claimant.     One  of  the  articles  of  war  is  as  follows : 

^*  The  functions  of  the  engineers  being  generally  confined  to  the 
most  elevated  branch  of  militaiy  science,  they  are  not  to  assume  nor 
are  they  subject  to  be  ordered  on  any  duty  beyond  the  line  of  their 
immediate  profession,  except  by  the  special  order  of  the  President  of 
the  United  States  ;  but  they  are  to  receive  every  mark  of  respect  to 
which  their  rank  in  the  army  may  entitle  them,  respectively,  and  are 
liable  to  be  transferred,  at  the  discretion  of  the  President,  from  one 
corps  to  another,  regard  being  paid  to  rank."  (2  Stat,  at  Large,  367, 
art.  63.) 

Now,  it  is  not  proved,  nor  is  there  any  reason  to  suppose,  that  the 
•claimant  was  commanding  any  of  the  said  posts  by  the  special  assign- 
ment of  the  President  of  the  United  States,  or  in  any  other  way. 
Indeed,  the  evidence  shows  that  he  was  not  so  commanding.  He  was^ 
at  the  times  referred  to  in  the  evidence,  superintending  in  the  capacity 
merely  an  engineer  the  construction  and  repairs  of  certain  forts, 
with  a  general  supervision  of  others,  and  that  is  all.  The  perform- 
ance of  such  engineer  duties  was  not  the  exercise  by  the  special 
assignment  of  the  President,  or  in  any  other  way,  of  such  a  military 
command  of  a  separate  and  fixed  or  permaneat  post  as  is  contemplated 
by  said  act  of  1850. 

Our  opinion,  therefore,  is,  that  the  claimant  has  no  cause  for  action. 


S6th  Oonobks,  )  HOUSE  OF  REPRESENTATIVES.  (  Rep.  0.  O. 
IH  Sesaion.     J  (  No.  222. 


RICHARD  STEENBURO. 


TkBRiTAET  11, 1860. — ^Beported  from  the  Court  of  Claims;  committed  to  a  Committee  of 

the  Whole  House,  and  ordered  to  be  printed. 


The  Court  of  Claims  sabmitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  House  of  Repreaeniaiivea  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

RICHARD  STEENBURG  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  original  evidence^  transmitted  to  the  House  of  Rep- 
resentatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 
6.  Opinion  of  the  court  adverse. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  J  have  hereunto  set  my  hand  and  affixed  the 
r-    ^  1  seal  of  said  court,  at  Washington,  this  6th  day  of  December. 

LL.    B.J    j^     p      jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  tJ^  honorable  judges  of  the  Court  of  Claims  of  the  United  Slates: 

The  petition  of  Richard  Steenburg,  of  Stockholm,  in  the  county  of 
St.  Lawrence,  in  the  State  of  New  York,  begs  leave  respectfully  to 
represent  unto  this  honorable  court  that  he  is  interested  in  and  is  the 
owner  of  a  claim  which  he  has  against  the  United  States,  arising 
from  the  consideration  that,  on  or  about  the  2d  day  of  March,  A.  D. 
1813,  the  United  States  pressed  into  its  service  two  span  of  horses^ 
sleighs,  and  harness  of  his,  with  himself  and  driver,  and  employed 
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'them  in  transporting  troops  and  military  stores  iirom  Albarg,  Yer- 
monty  to  Plattsburg,  New  York,  and  from  Plattsbnrg  to  Sackett's 
Harbor^  and  detained  them  thirty-two  days,  and  so  nsed  them  that 
one  of  said  horses  died.  And  for  this  service  and  loss  your  petitioner 
claims  that  he  is  justly  entitled  to  be  paid  $120,  the  value  of  said 
horse,  and  two  dollars  per  day  for  each  span  of  horses  and  their 
drivers  for  said  thirty-two  days'  service,  amounting  in  all  to  two  hun- 
dred and  forty  dollars,  besides  interest,  crediting  the  United  States 
with  six  dollars  received ;  and  therefore  prays  this  hon<Mrable  oaurt 
will  examine  and  hear  said  claim  and  such  proof  as  he  may  have  to 
offer  in  support  thereof,  and  that  they  report  a  bill  to  Congress  for 
the  payment  of  said  claim,  with  the  interest  from  the  time  of  service. 
And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

his 
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mark. 

Dated  Stockholm,  August  4,  1855. 
State  op  New  York,    } 

M       Oft      ^ 

County  of  St.  Lawrenoey  $     ' 

Bichard  Steenburg,  of  Stockholm,  in  the  county  of  St.  Lawrence, 
in  the  State  of  New  York,  being  duly  sworn,  doth  depose  and  say 
that  the  petition  above  by  him  subscribed  contains  the  truths  accord- 
ing to  the  best  of  his  information  and  belief. 

tall 
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Sworn  and  subscribed  before  me  this  4th  day  of  August,  A.  D.  1855. 

D.  B.  DBAKE, 


IN  THE  COURT  OF  CLAIMS. 

BicHARD  Stbenbubo  t».  Thb  United  Status. 
Schedide  of  clatman<'«  eWeienoe. 

1.  The  deposition  of  George  Weekes,  as  taken  and  returned  by  the 
United  States  commissioner  of  the  Court  of  Claims  for  the  county  of 
Clinton,  New  York. 

2.  The  deposition  of  Willim  Aubrey,  as  taken  and  returned  by  the 
same  commissioner. 

Sir  :  Please  take  notice  that  the  testimony  on  the  part  of  the  claim- 
ant is  closed,  and  the  original  testimony  so  taken  and  closed  is  on  file 
with  the  clerk  of  this  court.     Dated  December  9,  1868. 

Yours,  &c., 

C.  K.  AVEBILL, 
Att&meyfar  daimatU, 
Dakiel  Baiouffe,  Esq., 

Asaistant  BolicUor  U.  8.  Court  of  Claims. 
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COURT  OF  CLAIMS. 

BicHARD  Stebnbu&g^  claimant,  va.  The  Uiona)  Statbs. 

LUerrogatoriea  to  be  put  to  George  Weekes^  a  untness  offered  on  the  part 

of  the  daimant  in  the  above  entitled  cause. 

1.  Do  you  know  the  parties^  or  either  of  them,  entitled  in  this 
action  ? 

2.  When  and  where  did  you  first  know  the  claimant  ?  State,  if 
yon  know,  what  team  service  he  ever  performed  for  the  United  States, 
and  how  and  in  what  manner,  whether  voluntary  or  involuntary,  and 
all  the  circumstances  attending  the  service  from  the  beginning  to  the 
end ;  the  time  he  left  with  his  team^  and  when  he  returned,  and,  of 
you  know,  what  usage  his  said  team  received,  and  if  one  of  his  horses 
sickened  and  died  oy  the  severity  of  the  compulsory  usage.  What 
you  know  on  this  point  state  fully. 

3.  What  value  do  you  attach  to  the  horse  in  question  ? 

4.  State  who  the  agents  were  in  the  impressment  of  the  team,  and 
how  you  came  to  know  anything  about  it. 

5.  If  you  know  what  number  of  days  he  was  engaged  with  his 
team,  state  the  same,  and  what  value  was  attached  to  that  service  per 
day  for  a  man,  two  horses,  and  a  sleigh. 

0.  K.  AVERILL, 
Attorney  for  daimant. 

Croea-interrogatories. 

No  questions  at  present.  If,  after  the  deposition  comes  in^  the  gov- 
ernment thinks  it  necessary  to  re-examine  the  witness,  the  right  to  do 
so  is  reserved. 

D.  RATCLIFFB, 
Ametant  SdicUor  of  the  Court  of  Claims. 


OOUBT  OF  CLAIMS. 

BicHARD  Stssnrurg,  claimant,  vs.  Thb  Unitbd  Szatbb. 

Depositions  of  George  Weekes  and  William  Aubrey,  witnesses  pro- 
duced, sworn,  and  examined  on  oath  on  the  26th  day  of  October, 
A.  D'.  1868,  at  my  office,  in  the  town  of  Champlain,  in  the  county  of 
Clinton  and  State  of  New  York,  by  virtue  of  the  annexed  consents  or 
stipulations. 

George  Weekes,  of  Rouse's  Point,  in  the  county  of  Clinton,  in  the 
State  of  New  York,  aged  67  years,  a  witness  produced,  sworn,  and 
examined  on  the  part  and  behalf  of  the  claimant,  Richard  Steenburgi 
deposeth  and  saith  as  follows : 

Imprimis.  To  the  first  interrogatory  this  deponent  saith  :  I  know 
the  parties. 
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To  the  second  interragatory  he  answers :  I  knew  the  claimant  be- 
fore the  war  of  1812^  with  Great  Britain,  at  Alhurg,  in  the  State  of 
Vermont.  In  the  forepart  of  the  month  of  March,  1813, 1  was  resid- 
ing in  Champlain,  in  the  State  of  New  York,  nearly  opposite  to  where 
claimant  lived,  Lake  Champlain  dividing  ns.  On  or  about  the  8th 
day  of  March,  1813,  a  United  States  officer  and  eight  men,  soldiers  of 
the  regular  army,  came  to  my  house  in  Champlain,  accompanied  by 
William  Hicks,  a  custom-house  officer,  who  pointed  out  to  the  United 
States  officer  where  persons  owning  teams  resided.  The  said  officer 
then  said  to  me,  '^  your  team  I  want,  and  shall  take ;  if  you  do  not 
drive  it  I  will  furnish  a  driver."  I  then  got  up  my  horses  and  sled, 
the  officer  and  men  got  in,  and  the  officer  ordered  me  to  drive  across 
the  lake  to  Alburg.  I  obeyed,  and  drove  to  claimant's  house.  The 
United  States  officer  then  proceeded  to  press  into  the  United  States 
service  other  teams ;  he  pressed  claimant's  two  span  of  horses  and 
sleighs  ;  the  claimant  drove  one  span  and  Moses  J.  Jenner  drove  the 
other  span.  They  were  then  ordered  to  drive  to  Champlain  village, 
and  they  did  so.  From  there  they  were  ordered  to  Plattsburg,  where 
they  remained  several  days  awaiting  orders.  General  Pike's  com- 
mand was  at  Plattsburg.  The  teams  in  question  were  loaded  with 
United  States  soldiers,  a  portion  of  the  United  States  sixth  infantry, 
called  the  "  saucy  sixth."  From  Plattsburg  they  proceeded  with 
their  loads  to  Sackett's  Harbor.  The  teams  were  used  very  harshly, 
and  badly  fed  ;  the  roads  were  bad,  and  many  horses  gave  out ;  they 
were  compelled  to  go  as  long  as  they  could  stand  to  go  ;  the  teams 
were  unequally  loaded.  I  knew  that  one  of  claimant's  teams  was 
heavily  loaded,  and  one  of  his  horses  gave  out  in  returning.  I  ad- 
ministered medicine  to  him,  but  he  continued  to  fail.  The  sickness  of 
the  horse  was  occasioned,  in  my  judgment,  by  overloading  and  short- 
ness of  fodder  in  going,  and  pressing  them  beyond  their  strength. 
The  United  States  paid  three  dollars  per  day  and  found  the  teams. 
I  heard  that  the  horse  of  claimant  died,  after  he  got  home,  from  the 
effects  of  the  journey.  Claimant  was  the  owner  of  the  teams,  and 
each  team  was  employed  thirty-two  days. 

To  the  third  interrogatory  I  answer  :  From  my  knowledge  in  ques- 
tion, I  value  him  at  1 125. 

To  the  fourth  interrogatory  he  answers :  The  name  of  the  officer 
who  pressed  the  team  I  have  forgotten ;  they  all  wore  the  United 
States  uniform.  At  Plattsburg  we  were  under  the  command  of  Gene- 
ral Pike,  a  United  States  officer. 

To  the  6th  interrogatory  he  answers  :  I  have  stated  all  I  know  of 
the  matter  in  the  second  interrogatory  ;  has  no  interest  in  this  claim, 
nor  related  to  claimant,  and  have  resided  for  the  last  year  at  Boose's 
Point,  and  knows  no  other  matter  or  thing  relative  to  the  claim  in 
question. 

GEORGE  WEEEES. 

Subscribed  and  sworn  to  before  me  October  26,  1868. 

H.  G.  BOBBINS, 
Ccmmsaioner  of  the  U.  S.  Court  <^  Claims. 
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coubt,6f  claims. 

BicHARD  SisENBTTBa,  claimant,  va.  The  United  States. 

Interrogvtories  and  cross-interrogatories  to  be  administered  and 
^answers  taken  from  William  Aubrey,  a  witness  offered  on  tbe  part  of 
complainant  in  tbe  above  entitled  cause. 

Direct  examination. 

1.  Do  you  know  the  parties,  or  either  of  them,  entitled  in  this 
action  ? 

2.  Do  you  know  that  the  complainant  ever  performed  any  service 
for  the  United  States  ?  If  you  do,  state  the  time,  and  place,  and  all 
the  circumstances  attending  the  same ;  if  it  was  voluntary  or  invoU 
untary ;  with  what  he  performed  the  service,  and  what  injury  befell 
his  team  in  said  service ;  and  how  it  occurred,  if  the  service  was  team 
-service. 

3.  If  he  was  forced  into  the  service,  by  whom  was  it  done^  and  who 
were  the  agents  ? 

4.  What  value  do  you  attach  to  the  loss  of  the  horse  composing  a 
part  of  his  team  ? 

5.  If  you  know  the  number  of  the  days  he  was  emploved  with  his 
team,  state  the  same,  and  how  much  per  day  it  was  worth. 

Crosa-^xamiwUion. 

No  questions  at  present.  If,  afler  the  deposition  comes  in,  the 
government  should  think  it  necessary  to  re-examine  the  witness,  the 
Tight  to  do  so  is  reserved. 

D.  RATCLIFFE, 
Asaistawt  Solicitor  of  the  Court  of  Claims ^ 


IN  THE  COUKT  OF  CLAIMS. 

BicHABD  Stebnburg,  claimant,  vs.  The  United  States. 

William  Aubrey,  of  Dundee,  Canada  East,  aged  sixty -four  years, 
a  witness  produced,  sworn,  aud  examined  on  the  part  and  behalf  of 
the  claimant,  Bichard  Steenburg,  deposeth  and  saith  as  follows : 

Imprimis,  To  the  first  interrogatory  he  answers :  I  know  the  parties. 

To  the  second  interrogatory  he  anwers :  In  March^  A.  D.  1813, 1 
was  liviug  a  near  neighbor  to  the  claimant  in  Alburg,  Vermont.  On 
or  about  the  8th  of  March,  1813,  a  United  States  oflScer  with  eight 
•soldiers  came  to  Alburg,  and  pressed  the  teams  of  claimant  and  de« 
ponent's  teams,  and  ordered  them  to  drive  to  Champlain  and  from 
Ghamplain  to  Plattsburg,  which  orders  they  obeyed.  Claimant  went 
with  and  drove  one  span  of  his  horses,  and  hired  Moses  J.  Jenner  to 
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drive  the  other  span.  On  their  arrival  at  Plattsburg  they  were  placed 
under  the  military  orders  of  General  Pike.  When  General  Pike's 
army  moved,  a  portion  of  his  oommand^was  ordered  into  claimantR  and 
deponent's  sleighs,  and  proceeded  to*  Sackett's  Harbor.  They  were 
discharged  at  Watertown.  The  United  States  paid  me  for  thirty-two 
days  at  three  dollars  per  day  and  found.  They  did  not  pay  all  the  team- 
sters then  for  want  of  money.  Claimant  was  only  paid  six  dollars  for 
his  two  teams,  and  he  performed  the  same  service  that  I  did  and  for 
the  same  length  of  time,  thirty-two  days.  I  lost  one  of  my  horses  by 
hard  usage,  and  one  of  claimant's  horses  died,  after  reaching  home,  from 
hard  usage  in  overloading  and  pushing  them  beyond  their  strength, 
and  the  (Jnited  States  failing  to  furnish  the  necessary  provender  on 
the  road. 

To  the  third  interrogatory  he  answers :  The  service  was  involuntary. 
I  have  before  stated  by  whom  and  what  agents  the  service  was  prom- 
ised to  be  rendered  ;  their  names  were  never  made  known  to  me. 

To  the  fourth  interrogatoy  he  answers :  I  value  the  horse  lost  in 
this  service  belonging  to  this  claimant  at  one  hundred  and  twenty-five 
dollars. 

To  the  fifth  interrogatory  he  answers :  I  have  before  stated  the 
number  of  days  claimant's  teams  were  employed.  Deponent  is  sixty- 
four  years  old;  has  no  interest  in  this  claim,  and  not  related  to  claim- 
ant, and  has  resided  the  last  year  in  Dundee,  Canada  East,  and  knows 
nothing  further  material  to  this  issue. 

bit 

WILLIAM  +  AUBREY. 


Subscribed  and  sworn  to  before  me  October  26,  1858. 

H.  G.  BOBBINS, 
Chmmissioner  of  the  Untied  StfUes  Court  of  ClaimB. 


Statb  of  Nbw  York,  County  of  Clinton^  ss : 

On  this  26th  day  of  October,  A.  D.  1868,  personally  came  George 
Weekes  and  William  Aubrey,  the  witnesses  within  named,  and  after 
having  been  duly  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  questions  contained  in  the  within  depositions  were 
written  down  by  the  commissioner  and  then  proposed  by  him  to  the 
witnesses;  and  the  answers  thereto  were  written  down  by  the  commis- 
sioner in  presence  of  the  witnesses^  who  then  subscribed  the  depositions 
in  the  presence  of  the  commissioner.  The  depositions  of  G^rge  Weeks 
and  William  Aubrey,  taken  at  the  request  of  Richard  Steenburg,  to  be 
used  in  the  investigation  of  a  claim  against  the  United  States  now 
pending  in  the  Court  of  Claims  in  the  name  of  said  Steenburg.  The 
adverse  party  was  notified,  did  not  attend,  and  did  not  object,  but 
reserved  the  right  to  cross-interrogatories  on  the  coming  in  of  the 
answers. 

H.  G.  BOBBINS, 
Comniimoner  of  the  United  States  Court  of  Claim* 
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IN  TSR  OOURT  OF  CLAIMS. 

No,  318. 
BicHABD  Stbhnburg  v8.  TheT]       v.  Statbs. 

OLAIMANTS  POINTS  AND  BBIFF 

Stattsment. 

(General  Pike,  the  agent  of  the  United  States,  in  command  of  the 
United  States  army  on  the  northern  frontier  at  Plattsbnrg,  in  the 
war  of  1812,  sent  out  United  States  soldiers  with  an  officer  from  his 
command  to  impress  teams  for  transporting  his  army  to  Sackett's 
Harbor,  and  among  others,  impressed  the  teams  of  the  claimant, 
consisting  of  two  span  of  horses,  sleighs  and  harness,  and  detained 
them  thirty-two  days,  and  so  used  them  that  one  of  said  horses  died, 
and  turning  him  away  unpaid  for  the  services  performed  and  loss 
sustained  in  one  of  his  horses* 

The  United  States  are  liable  for  the  injury  to  the  team,  &c. 

They  are  also  liable  for  the  use  of  the  team,  and  for  the  amount  of 
the  ascertained  aggregate  value,  made  out  in  the  testimony  of  Qeorge 
Weekes,  at  page  6  of  the  Becord,  anid  William  Aubrey,  at  page  7  of 
the  Becord.  In  detail,  the  account  against  the  United  States  stands 
thus: 

To  two  span  of  horses,  sleighs,  harness,  and  drivers,  32 

days  each,  at  |3  per  day $192  00 

To  horse  valued  at 125  00 

317  00 
Deduct  paid 6  00 

311  00 


X 


The  grounds  of  liability 

I.  The  impressment  was  the  act  of  the  authorized  agent  of  the 
United  States,  who  was  carrying  on  a  war  with  Great  Britain  ;  and 
in  support  of  the  fact  of  agency,  reference  is  made  to  the  2d  volume 
American  Military  and  Naval  Heroes,  page  23,  from  which  the  fol- 
lowing is  extracted : 

'^  Immediately  after  the  declaration  of  war,  Pike  was  stationed 
with  his  regiment  upon  the  northern  frontier,  and,  upon  the  com- 
mencement of  the  campaign  of  1813,  was  appointed  a  brigadier 
general." 

Page  24  :  ^'  He  was  selected  for  the  command  of  the  land  forces  in 
an  expedition  against  York,  the  capital  of  Upper  Canada,  and  on  the 
25th  of  April  sailed  from  Sackett's  Harbor." 

Also  see  American  State  Papers,  Claims,  page  874:  ^'Philip  B. 
Bobert's  charge  of  building  barracks  for  Gen.  Pike's  troops,  at 
Plattsburg,  December  1812,"  &q. 


J 
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^^  It  follows  that  the  nation  is  liable  for  the  acts  of  such  agents  as 
it  sees  fit  to  employ  in  the  prosecution  of  its  object.''  Per  G-ilchriBt, 
0.  J.yinfthe  case  of  The  Owners  of  the  brig  Armstrong  vs.  The 
United  States. — (See  Devereux's  Reports,  page  172,) 

II.  It  being  the  act  of  the  United  States,  the  fifth  article  of  the 
amended  Constitution  of  the  United  States  secures  to  the  owner  just 

•compensation  for  property  taken  for  public  use. — (See  U.  S.  Statutes 
4tt  Large,  vol.  1,  page  21.) 

The  just  compensation  meant  is  to  make  whole ;  and  this  cannot  be 
done  without  applying  the  same  remedy  against  the  United  States 
that  the  claimant  could  legally  exact  in  an  action  of  trover  from  an 
individual  who  converts  the  property  of  another,  with  interest  from 
the  time  of  conversion. 

It  was  the  duty  of  the  agents  to  have  paid  the  whole  when  the 
service  was  rendered  and  the  loss  sustained.  This  was  not  done, 
(See  answer  to  2d  interrogatory  from  witness  Aubrey,  page  7  of  the 
Record.) 

III.  It  is  the  custom  of  Congress  to  provide  for  such  claims. — See 
Special  Acts,  viz :  Henry  Knowles,  (impressed,)  24th  Cong.  1st  sess., 
Feb.  17,  1836 ;  A.  J.  King,  (impressed,)  26th  Cong.  1st  sees.,  July 
21,  1840,6;  George  Miller,  (impressed,)  May  8,  1820;  Andrew 
Moore,  (impressed,)  Feb.  6,  1833 ;  Theopholus  Cooksey,  (impressed,) 
2l8t  Cong.  1st  sess.,  Jan.  30,  1830 ;  David  Fielding,  (impressed,) 
19th  Cong.  2d  sess.,  March  2,  1827. 

C.  K.  AVERILL, 

Attorney  for  Claimani. 


IN  THE  COURT  OF  CLAIMa 

Richard  Stbenburo  t;^.  The  Unitbd  States. 

solicitor's  brief. 

Claim  for  the  use  of  teams  and  the  loss  of  a  horse  impressed  into  the 
service  of  the  United  States  at  Alburg,  Vermont,  in  1813. 

FACTS  AS  UNDERSTOOD  BT  THE  SOLICITOR. 

First.  That  in  1813  the  plaintiff  resided  at  Alburg,  Vermont, 
and  a  certain  officer,  who,  from  his  dress,  was  believed  to  be  in  the 
service  of  the  United  States,  required  the  use  of  his  horses  and  sleighs 
for  the  purpose  of  transportation  of  soldiers  to  Champlain,  Platts- 
burg,  and  Sackett's  Harbor,  in'the  State  of  New  York. — (Weekes'  ev., 
Record,  p.  6.) 

Second.  That  the  plaintiff  and  a  person  who  was  in  his  employ 
went  with  the  teams,  and  were  absent  thirty- two  days,  laying  several 
days  at  Plattsburg  waiting  orders. — (Weekes'  ev..  Record,  pp.  5,  6.) 

Third,  That,  in  the  opinion  of  the  witness,  the  teams  were  heavily 
loaded  and  were  not  well  fed,  but  he  states  no  facts  to  sustain  either, 
(Weekes'  ev..  Record,  p.  6.) 


BICHABD    STEENBUBO.  9 

Fourth.  The  United  States  fonnd  the  teams  and  paid  three  dollars 
per  day  for  the  use  of  them. — (Weekes'  ev.,  Becord,  p.  6 ;  Aubrey's 
e^.,  Becord,  p.  T.) 

Fifih.  One  of  the  plaintiff's  horses  died  after  his  return. — (Au- 
brey's ev.,  Becord,  p.  7.) 

Biocih.  The  witness  is  of  the  opinion  that  the  horse  died  of  hard 
usuage,  but  he  states  no  facts  on|which  he  formed  this  opinion. — (Au* 
brey's  ev.,  Becord,  p.  7.) 

Beventh.  One  of  plaintiff's  witnesses  assumes  that  plaintiff  was  not 
fully  paid,  but  this  is  a  negative  that  he  could  not  know. 

Aubrey  testifies :  ^^  The  United  States  paid  me  for  thirty-two  days 
at  three  dollars  per  day  and  found.  They  did  not  pay  all  the  team- 
sters then  for  want  of  money.  Claimant  was  only  paid  six  dollars  for 
his  two  teams,  and  he  performed  the  same  service  that  I  did,  and  for 
the  same  length  of  time — thirty-two  days." — (Becord,  p.  7.) 

From  this  testimony  it  would  seem  that  Aubrey  knew  that  six  dol- 
lars were  paid  to  plaintiff  and  that  he  knew  nothing  more  of  the  matter 
of  payment.  It  was  not  possible  for  him  to  know  that  the  plaintiff 
was  not  paid,  nor  could  he  know  all  that  occurred  between  him  and 
the  officers  under  whose  direction  he  served. 

^  If  the  officer  had  not  money  to  pay,  he  would  have  given  the  plain- 
tiff a  certificate  of  his  service  and  the  amount  due,  and,  probably,  an 
order  upon  the  quartermaster  for  the  balance  due.  If  only  six  dollars 
were  paid  to  meet  expenses  on  his  return  home,  he  doubtless  received 
some  such  evidence  of  his  right  to  compensation,  which  he  subse- 
quently realized  in  money. 

This  conclusion  is  much  strengthened  by  the  following. 

EigJUh.  There  is  no  evidence  that  plaintiff  ever  caUed  upon  the 
Department  of  War,  or  any  officer  of  the  government,  to  pay  him 
for  his  services ;  nor  does  he  show  that  he  ever  applied  to  Uongress 
for  pay  although  nearly  forty-six  years  have  since  elapsed. 

USQAL  PROPOSITIONS. 

FiBST.  There  is  no  law  attthorizing  the  payment  of  this  daim. 

The  law  of  1816  (3  U.  S.  L.,  261—264)  does  not  authorize  the  pay- 
ment of  claims  unless  presented  within  two  years  from  its  date ;  but 
if  it  did  it  would  not  extend  to  the  payment  for  the  use  of  teams. 
That  act,  throughout  its  provisions,  supposes  that  the  use  of  all  teams 
had  been  fully  paid  for  by  the  officers  at  the  time,  and  it  made  provi- 
sion for  other  matters — that  is,  the  loss  of  horses,  &c.,  while  in  the 
service,  without  the  fault  of  the  owner^  and  the  like  cases. 

Second.  From  the  circumstances  the  presumption  is,  that  the  services 
for  which  the  plaintiff  daims  were  paid  for  at  the  time. 

The  negative  statement  of  the  witness  Aubrey  proves  nothing.  He 
does  not  swear  that  he  was  present  at  a  settlement  between  the  officer 
and  the  plaintiff,  nor  does  he  state  his  means  of  knowing  about  the 
transaction.  His  statement  is  likely  to  rest  upon  hearsay,  or  the  plain- 
tiff's own  allegation.     Why  the  witness  A/as  fully  paid  and  the  plain- 
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tiff  not,  is  not  shown.    We  have  no  eridenee  of  how  the  bosiness  was 
actually  transacted  by  the  parties  at  the  time. 

The  silence  of  the  plaintiff  for  nearly  forty-six  years,  without  apply* 
ing  to  the  departments  or  Congress  for  pay,  strengthens  the  presomp- 
tion  that  the  matter  was  properly  and  satisfactorily  adjusted  at  the 
time. 

Third.  There  is  no  evidence  that  the  plaintiff  has  applied  to  the  pro- 
per dq>afiment  for  his  pay  and  been  refitsed. 

If  this  is  a  case  arising  npon  a  contract,  express  or  implied,  as  it 
must  be  in  order  for  the  plaintiff  to  recover,  there  is  no  evidence  that 
the  proper  department  is  unwilling  or  has  refused  to  pay  the  amount 
due.  If  the  plaintiff  has  a  legal  right  to  what  he  claims,  then  he  can 
receive  what  is  due  by  applying  to  the  proper  officer  in  the  War  De- 
partment and  making  due  proof  of  the  uicts  entitling  him  to  receive. 
There  can  be  no  necessity  of  coming  to  this  court  and  then  going  to 
Congress  until  after  the  proper  department  has  refused  payment.  The 

{)resnmption  is,  that  such  department  will  properly  understand  the 
aw  and  duly  appreciate  the  facts  and  promptly  perform  its  duty.  It 
is  incumbent  upon  the  plaintiff  to  show  that  the  government  has  failed 
to  perform  its  duty.  He  shows  no  cause  of  action  in  this  court  until 
he  proves  demand  and  refusal,  because  the  condition  is  implied  in  all 
sucn  cases,  and  it  attaches  to  the  claim,  that  the  party  has  no  right  to 
it  until  he  has  demanded  it  of  the  proper  officer  and  submitted  his 
proof  to  show  that  he  is  entitled. 

His  claim  is  due  only  upon  proper  demand.  When  that  is  made 
upon  suitable  evidence  of  right  to  receive,  then,  and  then  only,  can 
the  party  come  into  this  court  and  demand  its  agency  in  determining 
his  rights.  Before  these  steps  have  been  taken  the  United  States  are 
not  shown  to  have  been  in  default,  and  before  they  are  so  they  cannot 
be  properly  sued. 

Fourth.  The  United  States  are  not  responsible  for  the  loss  of  plain' 
tiff's  horse  after  his  return  home. 

The  record  does  not  show  of  what  disease  or  when  the  horse  died. 
He  may  have  been  diseased  before  he  left  home,  or  have  become  so  bj 
plaintiffs  own  negligence  after  his  return.  The  United  States  were 
not  guarantors  that  the  plaintiff's  horse  would  not  sicken  and  die, 
nor  that  he  was  equal  to  the  service  in  which  he  was  employed. 

There  is  no  evidence  that  the  plaintiff  objected  at  the  time  to  the 
character  or  extent  of  the  service,  or  to  the  quality  or  quantity  of  food 
supplied,  nor  of  the  general  usage  of  his  team.  If  the  whole  business 
went  on  without  complaint  or  remonstrance  at  the  time,  it  would  be 
unjust  now  to  call  upon  the  government  to  make  up  a  loss  which  re- 
sulted from  what  the  owner  of  the  team  did  not  object  to  when  the 
service  was  being  rendered. 

It  is  not  shown  that  the  death  of  the  horse  was  occasioned  by  un- 
due service  required  or  improper  or  insufficient  forage  supplied.  The 
witness  merely  gives  an  opinion,  but  does  not  state  a  fact  upon  which 
to  found  it.    He  does  not  state  how  heavy  a  load  he  was  required  to 


BICHASD    STEXHBUBG.  11 

take,  nor  how  fast  or  far  he  was  compelled  to  drive  in  a  day,  nor  the 
quantity  or  quality  of  the  food  furnished.  Mere  opinions  do  not 
prove  facts. 

Fifth.  This  is  a  stale  demand  which  hoe  depi  nearly  forty-six  years  ^ 
and  iher^are  the  presumptions  are  against  its  validity ^  and  it  ought  to 
he  re/ected. 

The  transaction  upon  which  this  claim  rests  occurred  early  in  the- 
year  1813,  and  the  record  shows  no  steps  taken  since  to  collect  any 
thing  in  consequence  of  it.  About  forty-six  years  have  elapsed  since- 
the  daim,  if  any  exists,  arose.  The  ordinary  statutes  of  limitation 
have  run  some  seven  or  eight  times  over,  and  not  a  word  has  been 
heard  of  the  claim,  as  far  as  the  record  shows.  If  it  had  a  valid  foun- 
dation, the  proper  department  could  and  would  have  paid  it.  The^ 
plaintiff  has  delayed  until  it  is  probable  that  all  the  officers  who  then 
/served  on  the  northern  frontier  are  dead,  and  then  he  first  applies 
for  compensation. 

The  United  States  has  not  now  the  means  of  developing  the  whole- 
of  the  &cts.  The  Treasury  Department,  where  a  large  portion  of  the 
records  relating  to  these  transactions  were  kept,  has  been  twice  burned 
since ;  and  if  the  records  once  showed  all  the  facts,  it  is  not  probable- 
ihat  a  trace  of  them  can  now  be  found.  Under  these  circumstances, 
the  lapse  of  time  raises  a  strong  presumption  against  the  claim,  and, 
unaccounted  for,  should  operate  as  a  bar.  It  should  be  rejected,  if 
upon  no  other  ground,  upon  that  of  mere  staleness  and  the  presump* 
tion  arising  therefrom. 

See  solicitor's  brief  in  Aubrey's  case. 

For  these  reasons  this  cl^m  ought  to  be  rejected. 

B.  H.  GILLET, 

Solicitor, 

March  18, 1857. 


in  the  ooubt  of  claims. 

June  6, 1859. 

Richard  Steenburg  vs.  The  Ukitbd  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that,  on  or  about  the  2d  day  of  March,  A.  D^ 
1813,  the  United  States  pressed  into  their  service  two  span  of  horses, 
sleighs,  and  harness,  of  his,  with  himself  and  driver,  and  employed 
them  in  transporting  troops  and  military  stores  from  Alburg,  Yer* 
mont,  to  Plattsburg,  New  York,  and  from  Plattsburg  to  Saokett's 
Harbor,  and  detained  them  thirty-two  days,  and  so  used  them  that 
one  of  the  horses  died.  He  claims  $120  for  the  horse  that  died,  and 
$3  a  day  for  each  span  of  horses  and  their  drivers,  for  thirty-two  days^ 
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amonnting  in  the  whole  to  $312,  with  interest.  He  credits  six  dol- 
lars received. 

George  Weekes,  a  witness  on  the  part  of  the  petitioner,  testifies  as 
follows : 

^^  I  knew  the  claimant  before  the  war  of  A.  D.  1812,  with  Great 
Britain,  at  Albnrg,  in  the  State  of  Vermont.  In  the  forepart  of  the 
month  of  March,  1813,  I  was  residing  in  Champlain,  in  tne  State  of 
New  York,  nearly  opposite  to  where  claimant  lived,  Lake  Champlain 
dividing  us.  On  or  about  the  eighth  day  of  March,  1813,  a  United 
States  o£Scer  and  eight  men,  soldiers  of  the  regular  army,  came  to  my 
house,  in  Champlain,  accompanied  by  Wm.  Hicks,  a  custom-house 
o£Scer,  who  pointed  out  to  the  United  States  o£Scer  where  persons 
owning  teams  resided.  The  said  officer  then  said  to  me,  '  your  team 
I  want  and  shall  take ;  if  you  do  not  drive  it  I  will  furnish  a  driver.' 
I  then  got  up  my  horses  and  sled,  the  officers  and  men  got  in,  and  the 
officer  ordered  me  to  drive  across  the  lake  to  Alburg ;  I  obeyed,  and 
drove  to  claimant's  house  ;  the  United  States  officer  then  proceeded 
to  press  into  the  United  States  service  other  teams ;  he  pressed  claim- 
ant's two  span  of  horses  and  sleighs ;  the  claimant  drove  one  span 
and  Moses  J .  Jenner  drove  the  other  span.  They  were  then  ordered  to 
drive  to  Champlain  village,  and  they  did  so ;  from  there  they  were 
ordered  to  Plattsburg,  wnere  they  remained  several  days  awaiting 
orders.     General  Pike's  command  was  at  Plattsburg  ;  the  teams  in 

iuestion  were  loaded  with  the  United  States  soldiers,  portions  of  the 
Fnited  States  sixth  infantrv,  called  the  '  saucy  sixth.'  From  Platts- 
burg they  proceeded  with  their  loads  to  Sackett's  Harbor.  The  teams 
were  used  very  harshly,  and  badly  fed  ;  the  roads  were  bad,  and  many 
horses  gave  out ;  they  were  compelled  to  go  as  long  as  they  could 
stand  to  go ;  the  teams  were  unequally  loaded ;  I  saw  that  one  of  the 
claimant's  teams  was  heavily  loaded,  and  one  of  his  horses  gave  out 
in  returning  ;  I  administered  medicine  to  him,  but  he  continued  to 
fail ;  the  sickness  of  the  horse  was  occasioned,  in  my  judgment,  by 
overloading  and  shortness  of  fodder  in  going,  and  pressing  them  be- 
yond their  strength.  The  United  States  paid  three  dollars  per  day, 
and  found  the  teams  ;  I  heard  that  the  horse  of  claimant  died  after 
he  got  home  from  the  effects  of  the  journey ;  claimant  was  the  owner 
of  the  teams,  and  each  team  was  emnloyed  thirty-two  days." 

The  witness  valued  the  horse  that  died  at  one  hundred  and  twenty- 
five  dollars.  He  further  said :  ^'  The  name  of  the  officer  who  pressed 
the  teams  I  have  forgotten ;  they  all  wore  the  United  States  uniform; 
at  Plattsburg^  we  were  all  under  the  command  of  General  Pike,  a 
United  States  officer." 

William  Aubrey,  also  a  witness  on  the  part  of  the  petitioner,  testi- 
fied as  follows : 

'^  In  March,  A.  D.  1813,  I  was  living  a  near  neighbor  to  the  claim- 
ant, in  Alburg,  Vermont.  On  or  about  the  8th  of  March,  1813,  a 
United  States  officer,  with  eight  soldiers^  came  to  Alburg,  and  pressed 
the  teams  of  claimant  and  deponent's  teams,  and  ordered  them  to 
drive  to  Champlain,  and  from  Champlain  to  Plattsburg,  which 
orders  they  obeyed.  Claimant  went  with  and  drove  one  span  of  his 
horses,  and  hired  Moses  J.  Jenner  to  drive  the  other  span.     On  their 
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arriyal  at  Plattsbarg  they  were  placed  under  the  military  orders 
of  General  Pike.  When  General  Pike's  army  moved  a  portion  of 
his  command  was  ordered  into  claimant's  and  deponent's  sleighs,  and 
proceeded  to  Sackett's  Harbor.  They  were  discharged  at  Watertown. 
The  United  States  paid  me  for  thirty-two  days,  at  three  dollars  per 
day  and  found.  ^  They  did  not  pay  all  the  teamsters  then,  for  want  of 
money.  Claimant  was  paid  only  six  dollars  for  his  two  teams,  and 
he  performed  the  same  service  that  I  did,  and  for  the  same  length  of 
time — thirty-two  days.  I  lost  one  of  my  horses  by  hard  usage,  and 
one  of  the  claimant's  horses  died  after  reaching  here  from  hard  usage 
in  overloading  and  pushing  them  beyond  their  strength,  and  the 
United  States  failing  to  furnish  the  necessary  provender  on  the  road." 
"  The  service  was  involuntary.  I  have  before  stated  by  whom  and 
what  agents  the  service  vfos  procured  to  be  rendered ;  their  names 
were  never  made  known  to  me. 

*^  I  value  the  horse  lost  in  this  service,  belonging  to  this  claimant, 
one  hundred  and  twenty-five  dollars." 
This  is  all  the  evidence  in  this  case. 

The  petitioner  was  a  witness  in  the  case  of  William  Aubrey  vs. 
The  United  States.     He  testified  in  that  case  that  the  per  diem  allow- 
ance for  the  use  of  team,  sleigh,   and  driver,  was  three  dollars; 
and  now  in  his  petition  states  that  he  received  six  dollars.  If  his  claim 
was  ever  well  founded,  after  the  payment  of  six  dollars,  the  United 
States  remained  indebted  to  him  ninety  dollars,  for  the  use  of  his  team, 
fileigh,  and  driver.     The  witness,  William  Aubrey,  testifies  that  he 
received  ninety-six  dollars  for  services  of  precisely  the  same  kind  as 
those  rendered  by  the  petitioner,  but  that  the  petitioner  received  only 
BIX  dollars  ;  all  the  teamsters^  he  said,  were  not  then  paid  for  want  of 
money.     According  to  this  evidence,  the  petitioner's  claim  would 
have  been  paid  if  there  had  been  money  in  the  hands  of  the  paying 
o£Scer,  and  this  was  known  to  the  petitioner.     As  regards,  then,  the 
claim  for  the  use  of  his  team,  sleigh  and  driver,  the  case  made  by  the 
evidence  is,  that  the  petitioner  had  a  just  and  undisputed  demand 
against  the  United  States  for  services  of  precisely  the  same  kind  as 
those  for  which  his  neighbors  and  acquaintances  actually  received 
compensation  at  a  fixed  rate,  and  on  account  of  which  he  hsrd  actually 
received  six  dollars,  and  would  have  received  the  full  amount  due  him 
if  there  had  been  money  to  pay  him  ;  and  that  with  such  a  claim  and 
with  full  knowledge  of  its  character  and  acknowledged  justice  he  re- 
mained quiet,  taking  no  steps  to  obtain  it,  and  making  no  demand  on 
any  department  of  the  government  therefor  for  more  than  42  years. 
Such  conduct,  at  best,  is  gross  neglect,  and  not  ordinarily  pursued  in 
cases  of  just  claims.    Hence  it  raises  a  very  strong  presumption  against 
the  original  justice  of  this  claim.     But  this  claim  depends  entirely  on 
oral  testimony  and  is  of  such  a  character  that,  after  so  great  a  lapse 
of  time,  even  if  it  were  originally  well  founded,  it  may  justly  be  pre^ 
sumed  to  have  been  satisfied.     The  petitioner  has  offered  no  evidence, 
nor  even  made  an  averment  in  his  petition,  to  explain  his  delay,  or  to 
rebut  the  presumption  raised  against  his  claim  by  the  lapse  of  time. 
The  petitioner's  claim  for  the  value  of  the  horse  that  died  is  still 
more  remarkable.    To  require  the  United  States,  after  the  lapse  of 
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more  than  forty-two  years,  to  oontest  with  the  petitioner  theqaertioDy 
whether  whUst  the  horse  was  in  their  service  there  was  Bntk  negli- 
gence on  their  part  in  its  treatment  as  that  thereby  its  death  was  ooca* 
sioned,  is  plainly  nnjust  and  unreasonable.  Bat  the  evidence,  even 
if  it  be  received  as  true,  does  not  satisfy  our  minds  that  the  death  of 
the  horse  was  occasioned  by  such  neglect  on  the  part  of  the 
States  as  rendered  them  liable  to  the  petitioner  in  damages. 
Our  opinion  is  that  the  petitioner  is  not  entitled  to  reUef« 


36th  CoNawBa,  >   HOUSE  OP  REPRESENTATIVES.   {  Rep.  C.  C. 
1st  Session.     S  )   No.  223. 


JAMES  VALENTINE. 


FfmuABT  11,  1860 — Beported  from  the  Court  of  Claims;  committed  to  a  Committee 

of  the  Whole  House,  and  ordered  to  he  printed. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  the  Senate  and  Home  of  RepreaentaJtives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of 

JAMES  VALENTINE  vs.  THE  UNITED  STATES. 

1.  The  petition  of  the  claimant. 

2.  Claimant's  original  evidence,  transmitted  to  the  House  of  Rep- 
resentatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  adverse. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  alBized  the 
Tt    a  1  ^^^^  ^^  ^^^^  court,  at  Washington,  this  fifth  day  of  December, 

LL.    S.J     ^       JJ        jggg 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  UNITED  STATES  COURT  OP  CLAIMS. 

2b  the  honorable  Judges  of  the  Court  of  Claims  of  the  United  States : 

The  petition  of  James  Valentine,  assignee  of  Oliver  Wiley,  of 
Chazy,  in  the  county  of  Clinton,  in  the  State  of  New  York,  begs  leave 
respectfully  to  represent  unto  this  honorable  court  that  he  is  interested 
in,  and  is  the  owner  of,  a  claim  which  he  has  against  the  United 
States,  arising  from  the  consideration  that  on  or  about  the  first  day  of 
March,  A.  D.  1813,  the  United  States  pressed  into  its  service  his  hired 
man,  and  one  span  of  horses,  sleigh,  and  harness,  and  employed  them 
in  transporting  troops  and  military  stores  from  Alburgh,  Vermont,  to 
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Plattsburgh,  and  from  Plattsburgh  to  Sackett's  Harbor,  and  detuned 
them  sixty  days,  and  so  used  them  that  said  horses  died. 

And  for  this  service  and  loss  your  petitioner  claims  that  he  is  justly 
entitled  to  be  paid  |200,  the  value  of  said  horses,  and  one  sleigh  and 
harness  destroyed  valued  at  $25  each,  and  for  sixty  days'  use  of  team 
and  driver  at  |3  per  day,  making  in  the  aggregate  four  hundred  and 
thirty  dollars,  exclusive  of  interest.  This  claim  was  presented  to 
Congress  in  1864,  but  what  action  has  been  had  thereon  he  is  not  in- 
formed. 

And  therefore  prays  this  honorable  court  will  examine  and  hear 
said  claim  and  such  proof  as  he  may  have  to  offer  in  support  thereof; 
and  that  they  report  a  bill  to  Congress  for  the  payment  of  said  claim, 
with  the  interest  from  the  time  of  said  loss  and  service. 

And  your  petitioner,  as  in  duty  bounds  will  ever  pray. 

Dated  Chazy,  August  9,  1855. 

JAMES  VALENTINE. 

Witnesses :  Stephen  +  Wiley. 

mark. 
Hi! 

Joseph  +  Gontettb. 

mark. 

State  of  New  Yore,  County  of  Clinton j  as : 

Oliver  Wiley,  of  Chazy,  in  the  county  of  Clinton,  in  the  State  of 
New  York,  being  duly  sworn,  doth  depose  and  say  that  the  petition 
above  by  him  subscribed  contains  the  truth  according  to  the  best  of 
his  information  and  belief. 

JAMES  VALENTINE. 

Sworn  to  and  subscribed  before  me  this  ninth  day  of  Angus t,  A.  D. 
1865. 

ANTHONY  TROMBLY, 

Justice  of  the  Pecux. 


IN  THE  COURT  OF  CLAIMS. 

OuvER  Wiley  vs.  The  United  States. 
SchedvUe  of  Claimant's  evidence. 

1.  The  deposition  of  George  Weekes,  as  taken  and  returned  by  the 
United  States  commissioner  of  the  Court  of  Claims  for  the  county  of 
Clinton,  New  York. 

2.  The  deposition  of  Richard  Steanburgh,  as  taken  and  returned  by 
the  same  commissioner. 

3.  The  petition  and  evidence  filed  with  the  clerk  containing  the  ap- 
plication to  Congress  for  relief. 

4.  Oath  of  claimant  and  assignment  of  claim  to  his  son  Albert 
Wiley,  and  assignment  from  Albert  Wiley  to  his  brother-in-law 
James  Valentine,  on  which  a  motion  will  be  made  to  revive  the  suit 
in  the  name  of  the  assignee,  James  Valentine. 
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Sir  :  Please  take  notice  that  the  testimony  on  the  part  of  the  claim- 
ant is  closed,  and  the  original  testimony  so  taken  and  closed^  together 
with  the  assignments,  are  on  file  with  the  clerk  of  this  court. 
Dated  January  18,  1858. 

Yours,  &c.,  C.  K.  AVERTLL, 

Attorney  for  Olaimawt. 
Daniel  Ratcliff,  Esq., 

Assistant  Solicitor  United  States  Court  of  Claims, 


Statb  op  New  Tokk,  County  of  Clinton,  ss. 

On  this  25th  day  of  November,  A.  D.  1858,  personally  came  George 
Weeks  and  Richard  Steanburgh,  the  witnesses  within  named,  and  after 
having  been  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  questions  contained  in  the  within  depositions  were 
written  down  by  the  commissioner,  and  then  proposed  by  him'  to  the 
witnesses  ;  and  the  answers  thereto  were  written  down  by  the  com- 
missioner in  the  presence  of  the  witnesses,  who  then  subscribed  the 
depositions  in  the  presence  of  the  commissioner.  The  depositions  of 
Gorge  Weeksand  Richard  Steanburgh,  taken  at  the  request  of  Calvin 
Wiley,  to  be  used  in  the  investigation  of  a  claim  against  the  United 
States,  now  pending  in  the  Court  of  Claims,  in  the  name  of  Oliver 
Wiley.  The  adverse  party  was  notified,  did  not  attend,  and  did  not 
object,  but  reserved  the  right  to  cross-interrogatories  on  the  coming 
in  of  the  answers. 

H.  G.  ROBBINS, 
Com'r  U,  S,  Court  of  Claims. 


COURT  OF  CLAIMS. 

Oliver  Wiley,  claimant,  vs.  The  United  States, 

Interrogatories  and  cross-interrogatories  to  be  administered  to 
Richard  Steanburgh,  a  witness  ofiered  on  the  part  of  the  claimant  in 
the  above  entitled  action,  and  answers  to  be  written  down  and  taken 
by  the  United  States  commissioner  of  the  court  appointed  for  the 
county  of  Clinton,  in  the  State  of  New  York,  to  be  used  on  the  trial 
of  this  action,  to  wit : 

Direct  examination. 

1st.  Do  you  know  the  parties,  or  either  of  them,  in  the  above 
entitled  action  ? 

2d.  Do  you  know  the  claimant  ever  performed  any  and  what  ser- 
vice for  the  United  States  in  the  war  of  1812  with  Great  Britain ;  if 
you  do,  state  the  time,  place,  and  circumstances  fully  as  you  know? 

3d.  In  what  manner  did  he  enter  the  service,  and  by  whom  and 
what  agents  employed,  and  whether  the  service  was  voluntary  or  in- 
voluntary, and  where  did  his  team  go  to,  how  long  detained,  and 


4  JAMES  VALENTINE. 

what  iDJurj  befell  his  team,  sleigh,  and  harness,  and  by  whose  fault« 
and  what  was  the  value  of  the  horses,  sleigh,  and  harness. 

4th.  Who  drove  the  team,  and  whose  team  was  it,  and  where  ia 
the  person  who  drove  the  team,  and  was  claimant  paid  ? 

5tn.  What  is  your  age  and  occupation^  and  where  your  place  of 
residence  the  last  year  ? 

6th.  What  relation  are  you  to  the  claimant,  and  have  you  any  in- 
terest in  the  present  claim? 

Lastly,  if  you  know  any  other  matter  or  thing  to  which  you  hare 
not  been  interrogated,  state  it  fully  as  far  as  you  know. 

The  same  interrogatories  to  be  administered  to  Stephen  Wiley  and 
James  Wiley,  witnesses  for  the  claimant. 

C.  K.  AVEBILL, 

Aitom/eyfor  Claimani. 


COURT  OF  CLAIMS. 

Oliver  Wilbt,  claimant,  V8.  The  Unitbd  States. 

Interrogatories  and  cross-interrogatories  to  beadministered  to  Oeor^ 
Weeks,  a  witness  offered  on  the  part  of  the  claimant  in  the  abore 
entitled  action,  and  answers  to  be  written  down  and  taken  by  the 
United  States  commissioner  of  this  court  appointed  for  the  countr  oi 
Clinton,  in  the  State  of  New  York,  to  be  used  on  the  trial  of  thu 
action,  to  wit : 

Direct  ExamincUion. 

1st.  Do  you  know  the  parties,  or  either  of  them,  entitled  in  thie 
action  ? 

2d.  Do  you  know  the  claimant  ever  performed  any  and  what  ser- 
vice for  the  United  States  in  the  war  of  1812,  declared  by  the  United 
States  against  Great  Britain  ;  if  you  know,  state  the  time,  place, 
duration,  and  nature  of  the  service,  and  whether  it  was  voluntary  or 
involuntary,  and  in  what  manner  he  entered  the  service,  and  whaf 
with  ? 

3d.  Whose  team  was  it,  and  who  drove  it  for  the  claimant,  and 
where  is  that  person  now  ? 

4th.  If  you  know,  state  what  injury  occurred  to  the  team,  sleigh? 
and  harness  while  in  said  service? 

6th.  What  was  the  value  of  said  team,  sleigh,  and  harness,  sepa^ 
rately,  and  the  value  per  diem  for  the  team? 

Lastly,  do  you  know  any  other  matter  or  thing  to  which  you  have 
not  been  interrogated ;  state  it  fully ;  and  whether  yon  are  in  aoj 
way  related  to  the  claimant,  or  have  any  interest  in  said  claim 

C.  K.  AVERILL, 
Attorney  for  Claimant.    , 

Croes^examination.  ' 

No  questions  at  present. 

D.  RATCLIFFE, 
Assistant  Solicitor  Oourt  of  ClaimB,    I 
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IN  THE  COURT  OF  CLAIMS. 

OuvBB  WiLRT,  claimant^  t;^.  Thb  United  Stateb. 

Deposition  of  George  Weeks,  a  witDess,  produced,  sworn,  and  ex- 
amined on  oath,  on  the  twenty-fifth  day  of  November,  A.  D.  1868, 
at  my  office  in  Champlain,  in  the  county  of  Clinton,  and  State  of 
New  York,  by  virtue  of  the  annexed  papers. 

George  Weeks,  of  Rouse's  point,  in  the  county  of  Clinton  and  State 
of  New  York,  aged  sixty-seven  years,  a  witness,  produced,  sworn, 
and  examined  on  the  part  and  behalf  of  the  claimant,  Oliver  Wiley, 
deposeth  and  saith  as  follows : 

Imprimis,  To  the  first  interrogatory,  the  said  George  Weeks  says  : 
That  he  knows  the  parties. 

To  the  second  interrogatory,  he  answers  and  says :  That  he  is 
sixty-seven  years  of  age,  and  a  farmer,  and  has  resided  at  Bouse's 
point  during  the  past  year  and  for  a  great  number  of  years  ;  that  on 
or  about  the  8th  day  of  March,  A.  D.  1813,  he  was  residing  at  Cham- 
plain,  Clinton  county.  New  York,  when  a  United  States  officer — a 
lieutenant — and  eight  United  States  jsoldiers,  whose  names  he  does 
not  know,  came  to  his  house  at  Bouse's  point,  and  pressed  his  team, 
and  the  officer  and  men  got  into  his  sleigh  ;  he  was  ordered  to  drive 
them  to  Alburgh,  in  the  county  of  Grand  Isle,  in  the  State  of  Ver- 
mont, which  order  he  obeyed,  and  drove  them  to  Alburgh,  where 
the  said  officer  set  about  pressing  other  teams,  and  pressed  the  span 
of  horses,  sleigh,  and  harness  belonging  to  this  claimant,  into  the 
United  States  service,  and  was  ordered  to  Plattsburgh,  and  went 
there,  and  was  taken  into  the  American  camp,  commanded  by  Gene- 
ral Pike  ;  that  as  soon  as  the  said  army  was  ready  to  move,  a  squad 
of  soldiers,  with  implements  of  war,  entered  the  sleigh  of  claimant, 
and  the  army  moved  westward,  in  sleighs  pressed  chiefly  for  the  pur- 
pose of  moving  General  Pike's  command  to  Sackett's  Harbor  ;  Gene- 
ral Pike  was  present,  and  directed  the  movements  of  the  army  ;  that 
the  claimant's  team  delivered  its  load  at  Sackett's  Harbor,  and  was 
gone  thirty  days  to  his  knowledge,  and  how  much  longer  he  does  not 
know,  as  his  team  gave  out  and  lagged  behind. 

To  the  third  interrogatory,  he  answers  :  The  span  of  horses,  sleigh, 
and  harness  belonged  to  claimant,  but  claimant  did  not  go  with  the 
team,  but  hired  one  Thomas  Clark,  who  went  with  it,  and  drove  it  to 
Sackett's  Harbor ;  Clark  is  now  dead. 

To  the  fourth  interrogatory,  he  answers :  That  he  was  in  company 
with  claimant's  team  all  the  way  from  Plattsburgh  to  Sackett's  har- 
bor ;  the  sleighing  was  poor,  some  of  the  time  bare  ground ;  some  of 
the  teams  were  loaded  heavier  than  others ;  claimant's  team  was 
heavily  loaded,  and  obliged  to  keep  up  with  those  that  were  lighter 
loaded ;  they  were  not  suffered  to  lag  behind,  and  were  urged  for- 
ward, whether  able  to  go  or  not ;  I  noticed  that  claimant's  team  was 
^rged  beyond  its  strength,  not  by  the  driver,  but  those  in  the  sleigh 
and  the  officers  in  command  ;  when  they  got  to  Sackett's  Harbor, 
claimant's  harness  was  all  drawn  to  pieces,  and  his  sleigh  broken, 
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and  horses  jaded  out ;  in  returning,  the  horses  ^ave  out  at  Canton, 
and  were  unable  to  draw  the  broken,  empty  sleigh  ;  the  driver  was 
obliged  to  lead  the  horses  home. 

To  the  fifth  interrogatory,  he  answers :  As  horses  were  going,  the 
span  was  worth  two  hundred  dollars,  the  sleigh  twenty-five  dollars, 
and  the  harness  twenty-five  dollars  ;  the  per  diem  allowance  by  the 
United  States  for  a  span  of  horses  was  three  dollars  per  day  and  team 
found  by  the  United  States,  and  four  dollars  per  day  when  the  owner 
found  fodder. 

To  the  last  interrogatory,  he  answers  :  That  he  has  no  interest  in 
this  claim,  nor  is  he  related  to  the  claimant ;  that  there  is  no  other 
matter  that  he  now  recollects  that  could  be  of  any  benefit  to  either 
party. 

GEORGE  WEEKS 

Subscribed  and  sworn  to  before  me  this  25th  day  ot  November,  1868. 

H.  G.  BOBBINS, 
Commissioner  of  United  States  Court  of  Claims. 


IN  THE  COUKT  OF  CLAIMS. 

Oliver  Wilby,  claimant,  vs.  The  United  States. 

Deposition  of  Bichard  Steanburgh,  a  witness  produced,  sworn,  and 
examined  on  oath,  on  the  twenty-fifth  day  of  November,  A.  D.,  1858, 
at  my  office  in  Champlain,  in  the  county  of  Clinton,  and  State  of 
New  York,  by  virtue  of  the  annexed  papers. 

Bichard  Steanburgh,  of  Duane,  in  the  county  of  Franklin,  in  the 
State  of  New  York,  aged  seventy-one  years,  a  witness  produced, 
sworn,  and  examined  on  the  part  and  behalf  of  the  claimant,  Oliver 
Wiley,  deposeth  and  saith  as  follows : 

Imprimis.  To  the  first  interrogatory  this  deponent  saith :  I  knov^ 
the  parties. 

To  the  second  interrogatory  he  answers  and  says :  That  the  claim- 
ant, in  the  fore  part  of  March,  1813,  was  residing  in  Alburgh,  Ver- 
mont, and  a  neighbor  to  this  deponent,  and  was  the  owner  of  a  span 
of  horses,  sleigh,  and  harness  ;  that  on  or  about  the  8th  day  of  March, 
1813,  a  United  States  press-gang  came  to  Alburgh,  headed  by  an 
officer  of  the  United  States  army,  and  pressed  the  above  team,  and 
pressed  deponent's  team  ;  that  they  were  ordered  to  Plattsburgh  as 
the  place  of  rendezvous,  where  the  main  body  of  the  United  States 
army  lay,  under  the  command  of  General  Pike,  and  awaited  further 
orders  ;  that  after  a  detention  there  of  nine  days  the  whole  army  of 
General  Pike  moved  west,  in  the  sleighs  pressed  for  the  purpose, 
claimant's  team  aforesaid  being  one  of  them.  The  teams  delivered 
their  loads  at  Sackett's  Harbor,  upwards  of  two  hundred  miles  from 
where  the  claimant's  team  was  pressed.  Claimant's  team  was  absent 
in  said  service  sixty  days. 

To  the  third  interrogatory  he  answers  and  says :  That  the  manner 
of  entering  the  service  and  duration  of  service  has  been  stated  in  his 
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answer  to  the  second  interrogatory ;  the  service  was  involuntary  ;  the 
claimant  was  obliged  to  hire  a  person  to  drive  his  team  by  the  name 
of  Clark,  who  went  with  the  team  to  Sackett's  Harbor ;  the  horses 
gave  out  in  returning,  at  Canton  ;  the  cause  of  their  giving  out  was 
the  heavy  loading  them  by  the  United  States  agents,  and  crowding 
them  forward  over  bad  roads  and  scarcity  of  fodder.  When  I  saw 
them  at  Canton,  the  horses  were  entirely  jaded  out,  and  could  not 
draw  the  sleigh.  Clark  was  obliged  to  leave  the  sleigh  and  harness, 
both  of  which  were  broken  to  pieces  and  valueless,  and  led  the  horses 
home.  It  was  sixty  days  before  he  got  home  with  them,  and  they 
both  died  soon  after  from  the  hard  usage  aforesaid.  The  fault  was 
in  the  United  States  agents  loading  them  so  heavily,  and  compelling 
them  to  proceed  and  keep  up  with  the  army.  The  horses  were  worth 
two  hundred  dollars,  the  sleigh  and  harness  fifty  dollars. 

To  the  fourth  interrogatory  he  answers :  Clark  drove  the  team  for 
claimant,  and  the  team  was  claimant's.  Clark  is  now  dead.  I  know 
the  claimant  nor  Clark  was  not  paid. 

To  the  fifth  interrogatory  he  answers  and  says :  That  he  is  seventy- 
one  years  old,  and  by  occupation  a  farmer.  The  last  two  months  I 
have  been  a  resident  of  Duane,  Franklin  county,  New  York  ;  a  year 

?revious  I  was  a  resident  of  Stockholm,  St.  Lawrence  county,  New 
ork. 

To  the  sixth  interrogatory  he  says :  Claimant  married  my  sister, 
and  he  has  no  interest  in  the  present  claim. 

To  the  last  interrogatory  he  answers  :  That  he  knows  of  no  other 
matter  or  thing  material  to  this  case,  except  it  be  that  the  claimant 
has  recently  died. 

hifl 

RICHARD  +  STEANBURGH. 

mark 

Sworn  and  subscribed  before  me,  November  25,  1858. 

H.  G.  ROBBINS, 
Commismxmer  of  United  States  Court  Claims. 


To  the  Jionorahle  the  Senate  and  House  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  petition  of  Oliver  Wiley,  of  Ohazy,  in  the  county  of  Clinton 
and  State  of  New  York,  humbly  showeth  unto  your  honorable  body 
that  in  the  year  1812,  he  was  a  resident  citizen  of  Alburgh,  county 
of  Grand  Isle,  in  the  State  of  Vermont;  that  the  same  year  he  was 
drafted  in  the  militia  of  the  last  mentioned  State,  and  while  serving 
out  his  term  at  Alburgh,  aforesaid,  to  wit:  on  or  about  the  first  day 
of  January,  1813,  his  two-horse  team,  sleigh,  and  harness  were 
pressed  by  the  United  States  troops  under  command  of  General  Pike, 
into  the  service  of  the  United  States;  that  a  detachment  of  United 
States  troops  were  then  stationed  at  Alburgh,  aforesaid,  and  when 
ordered  to  join  the  main  army  under  General  Pike,  at  Plattsburgh, 
his  team  as  aforesaid  was  pressed^  and  your  petitioner  was  obliged  to 
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famish  a  man  to  go  with  his  said  team  and  take  charge  and  care  of 
it,  and  be  sahject  to  the  orders  of  the  United  States.  That  said  team 
left  Alburgh  with  the  detachment  aforesaid,  loaded  with  men  and 
baggage,  on  the  day  before  mentioned,  and  on  arriving  at  camp  in 
Plattsburgh,  was  farther  detained  there  antil  the  army,  under  the 
command  of  the  general  officer  aforesaid,  was  ready  to  move  for  the 
place  of  their  destination  at  Sackett's  harbor.  That  one  Thomas 
Clark,  of  Albargh,  aforesaid,  a  trasty  man,  (who  is  now  dead,)  was 
employed  by  your  petitioner  to  go  with  said  team,  and  who  went  with 
them  to  Sackett's  harbor,  carrying  United  States  troops  and  baggage; 
that  from  the  time  the  said  team  left  Albargh  until  they  returned 
from  Sackett's  harbor,  was  two  months,  or  sixty  days,  during  all 
which  time  they  were  in  the  service  of  the  United  States,  and  for 
which  service  he  was  never  paid.  And  your  petitioner  further  repre- 
sents that  when  said  horses  returned  they  were  entirely  used  up  and 
died  immediately,  and  the  harness  broken  in  pieces,  the  sleigh  broken 
and  tied  up  with  withs,  and  both  sleigh  and  harness  valueless.  That 
said  horses  were  worth,  when  they  were  pressed  into  said  service,  the 
sum  of  two  hundred  dollars,  the  harness  $25,  and  the  sleigh  |25; 
that  the  use  of  said  team,  with  the  teamster,  was  worth  two  dollars 
per  day  and  found  by  the  United  States ;  and  for  which  loss  your 
petitioner  has  never  been  paid. 

Your  petitioner  therefore  prays  that  your  honorable  body  will  pass 
a  law  providing  for  the  payment  of  the  said  property  and  for  the  use 
of  the  same,  with  reasonable  interest  from  the  time  of  their  return  as 
aforesaid. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

bis 

OLIVER  +  WILEY. 

mark. 

Witness:  0.  K.  Avbrill. 
Ohazy,  February  28,  1854. 

State  of  New  Yoek,  County  of  Clirdony  88  : 

Oliver  Wiley,  the  above-named  petitioner,  being  duly  sworn,  doth 
depose  and  say  that  he  has  heard  read  the  above  petition  by  him  sub- 
scribed, and  that  the  matter  and  facts  therein  stated  are  true  accord- 
ing to  the  best  of  his  knowledge,  information,  and  belief,  and  that  in 
respect  to  the  matter  stated  on  information  he  believes  it  to  be  true. 
And  further  deponent  saith  not. 

hia 

OLIVEE  +  WILEY. 

mark. 

Sworn  and  subscribed  before  me  this  twenty-eighth  day  of  Feb- 
ruary, 1854. 

ANTHONY  TROMBLY, 
Justice  of  the  Peace. 


JAMES   YALEKTIKE. 


Thb  United  States  to  Olivbr  Wiley,  Dr, 

1813 — To  span  of  valuable  horses  pressed,  and  died  from 

hard  service |200  00 

To  sleigh,  broken  in  pieces  from  hard  service 25  00 

To  harness,  broken  in  pieces  from  hard  service 25  00 

Tosixtjdajs'  use  of  team,  at  |2  per  day 120  00 

370  00 
To  interest  from  1813,  at  6  per  cent 910  00 

1,280  00 


Statb  of  New  York,  County  of  CUnion,  88  : 

Stephen  Wiley  and  James  Wiley,  of  Ohazy  aad  Champlain,  in 
said  coanty,  being  duly  sworn,  doth  depose  and  say  they  have  each 
read  the  foregoing  petition  of  Oliver  Wiley,  and  know  the  contents 
thereof.  And  deponents  further  say  that  they  are  knowing  to  the 
facts  in  relation  to  the  pressing  of  the  team  aforesaid,  at  the  time  it 
occurred,  into  the  service  of  the  United  States,  and  it  was  absent, 
under  said  impressment,  sixty  days;  that  soon  after,  and  almost 
immediately  on  the  return  of  said  horses,  they  died ;  and  it  evidently 
appeared  that  they  had  been  used  up  by  hard  service.  That  they 
valued  the  said  horses  at  two  hundred  dollars,  and  the  sleigh  and 
harness  was  worth  when  pressed,  each,  the  sum  of  twenty-five  dollars, 
and  when  returned  were  useless.  And  deponents  further  say  that 
the  use  of  said  team  and  the  man  furnished  to  drive  them,  were  worth 
|2  per  day  and  found.     And  further  they  say  not. 

bis 

STEPHEN  +  WILEY. 

mark, 
his 

JAMES  +  WILEY. 

mark. 

Sworn  and  subscribed  before  me  February  28,  1854. 

ANTHONY  TROMBLY, 
Justice  of  the  Peace. 

I  certify  that  I  am  well  acquainted  with  Stephen  and  James  Wiley, 
who  appeared  before  me  on  the  day  within  mentioned  and  subscribed 
to  the  within  affidavit,  and  they  are  persons  of  credibility. 

ANTHONY  TROMBLY, 
Justice  of  the  Peace. 

I,  Oliver  Wiley,  of  the  town  of  Chazy,  county  of  Clinton, 
State  of  New  York,  do  hereby  sell,  assign,  grant,  and  convey  all  my 
right,  title,  and  interest  in  certain  claims  that  I  hold  against  the 
United  States  government,  to  my  son,  Albert  Wiley,  in  money  and 
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land,  or  whatever  I  may  draw  from  the  United  States  in  my  lifetime 
or  after  my  death. 

Dated  at  Chazy  this  23d  day  of  March,  1856. 

bis 

OLIVER  +  WILEY. 

mark, 
her 

MARY  +  WILEY. 

mark. 

In  presence  of — 

Anthony  Trombly. 

hia 

Joseph  +  Goayett. 

mark. 

State  of  New  York,  Clinton  county ^  88  : 

On  this  2l8t  day  of  December,  1858,  before  me  personally  came 
Anthony  Trombly^  a  subscribing  witness  to  the  above  instrument,  to 
me  known,  and  he  being  by  me  duly  sworn,  did  depose  and  say  that 
he  resided  in  the  town  of  Chazy,  in  said  county  ;  that  he  knew  Oliver 
Wiley  and  Mary  Wiley,  the  individuals  described  in  and  who 
executed  the  said  instrument ;  that  he  was  present  and  saw  the  said 
Oliver  Wiley  and  Mary  Wiley  execute  the  same ;  that  the  said 
Oliver  Wiley  and  Mary  Wiley  acknowledged  to  him  the  execution 
thereof ;  and  that  thereupon  he,  the  said  Anthony  Trombly,  became 
the  subscribing  witness  thereto. 

B.  W.  MERRITT,  Justice  of  the  Peace, 

State  of  New  York,         7 
Clerk's  office  of  Clinton  county,  )  ^ ' 

I,  Frederick  W.  Ames,  clerk  of  the  county  courts  of  said  county, 
(the  same  being  courts  of  record,)  do  hereby  certify  that  B.  W. 
Merritt,  whose  name  is  subscribed  to  the  certificate  of  the  proof  of 
acknowledgment  of  the  annexed  instrument  and  thereon  written, 
was,  at  the  time  of  taking  such  proof  or  acknowledgment,  a  justice  of 
the  peace  in  and  for  said  county  of  Clinton,  dwelling  therein,  com- 
missioned, sworn,  and  duly  authorized  to  take  the  same ;  and 
further,  that  I  am  well  acquainted  with  the  handwriting  of  said 
justice  of  the  peace,  and  verily  believe  that  the  signature  to  the  said 
certificate  of  proof  or  acknowledgment  is  genuine,  and  that  the  said 
instrument  is  executed  and  acknowledged  according  to  the  laws  of 
this  State. 

In  testimony  whereof,  I  have  hereunto  set  my  name  and  affixed  the 
Pr  a  1  ^^  o^  ^^^^  court  and  county  this  27th  day  of  December, 
l-^-  ®-J    A.  D.  1858. 

F.  W.  AMES,  Clerk. 
Per  JOHN  CROWLEN,  Deputy. 

On  the  30th  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-eight,  before  the  undersigned  witness, 
residing  in  the  town  of  Cham  plain,  in  the  county  of  Clinton,  in  the 
State  of  New  York,  personally  appeared  and  was  present  Mr.  Albert 
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Wiley,  of  the  said  town  of  Champlain,  farmer,  who,  being  present  as 
aforesaid,  did  and  doth  acknowledge  and  confess  that  for  and  in  con- 
sideration of  the  price  or  sum  of  one  hundred  dollars,  lawful  money 
of  the  United  States,  to  him,  the  said  Albert  Wiley,  in  hand  paid  by 
Mr.  James  Valentine,  of  Champlain  aforesaid,  at  and  before  the 
ensealing  and  delivery  of  these  presents ;  he,  the  said  Albert  Wiley, 
hereby  acknowleding  the  receipt  of  the  said  sum  of  one  hundred  dol- 
lars, hath,  and  by  these  presents  doth,  grant,  bargain,  transfer, 
alienate,  sell,  and  assign  all  the  right,  title,  interest,  property, 
claim,  or  demand  of  any  kind  whatsoever,  which  he,  the  said  Albert 
Wiley,  his  heirs  or  legal  representatives,  have,  or  have  in  any  way  or 
manner  a  right  to  claim  f^pia  the  government  of  the  United  States 
for  and  on  account  of  any  services  which  the  late  Oliver  Wiley,  in  his 
lifetime,  of  the  town  of  Chazy,  deceased,  did  for  the  government  of 
the  said  United  States,  or  for  any  losses  which  he,  the  said  Oliver 
Wiley,  may  have  sustained  during  the  war  between  the  said  United 
States  and  Great  Britain,  usually  called  the  war  of  1812,  hereby 
yielding  unto  the  said  James  Valentine,  his  heirs  and  assigns,  all 
and  singular  the  rights  and  claims  of  him,  the  said  Albert  Wiley, 
his  heirs  and  assigns,  which  he  or  they  could  of  right  claim  from  the 
said  United  States  for  and  on  account  of  any  claim  which  he,  the 
said  late  Oliver  Wiley,  father  of  the  said  Albert  Wiley,  may  at  any 
time  have  had  against  the  said  United  States. 

Done  and  passed  the  day,  month,  and  year  first  above  written. 

In  faith  and  testimony  whereof,  the  said  Albert  Wiley  hath  to 
these  presents,  first  duly  read,  set,  and  subscribed  his  seal  and  signa- 
ture,  in  presence  of  John  Hungerford  witnessing  the  execution  hereof. 

ALBERT  WILEY,     [l.  s.] 

J.  Hungerford. 


State  of  New  York,  County  of  Clintony  88 : 

On  this  30th  day  of  November,  1858,  before  me  personally  oame 
Albert  Wiley,  to  me  known  to  be  the  individual  described  in  and 
who  executed  the  foregoing  assessment,  and  acknowledged  that  he 
executed  the  same. 

JOHN  RULLIS,  Justice  of  the  Peace. 


State  of  New  York,  >     . 

Clerk' 8  office  of  Clinton  County,  \     ' 

I,  Frederick  W.  Ames,  clerk  of  the  county  courts  of  said  county, 
(the  same  being  courts  of  record,)  do  hereby  certify  that  John  Bullis, 
whose  name  is  subscribed  to  the  certificate  of  the  proof  of  acknowledg- 
ment of  the  annexed  instrument  and  thereon  written,  was,  at  the 
time  of  taking  such  proof  or  acknowledgment,  a  justice  of  the  peace 
in  and  for  said  county  of  Clinton,  dwelling  therein,  commissioned, 
sworn,  and  duly  authorized  to  take  the  same  ;  and  further,  that  I  am 
well  acquainted  with  the  handwriting  of  said  justice  of  the  peace,  and 
verily  believe  that  the  signature  to  the  said  certificate  of  proof  or 
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acknowledgment  is  genuine,  and  that  the  said  instrament  is  executed 
and  acknowledged  according  to  the  laws  of  this  State. 
In  testimony  whereof,  I  have  hereunto  set  my  name  and  affixed  the 

Fl  s  1    ^^^^  °^  ^^^^  court  and  county,  this  29th  day  of  Decemher, 
•-  '    '-"A.  D.  1858. 

F.  W.  AMES,  Clerk. 
Per  JOHN  CBOWLEN,  Deputy. 


IN  THE  COURT  OF  CLAIMS. 

# 

No.  324. 
James  Valentine,  Assignee,  etc.,  va.  The  Unitbd  States. 

CLAIMANT'S  POINTS  AND  BRIEF. 

Statement. 

General  Pike,  the  agent  of  the  United  States,  in  command  of  the 
United  States  army  on  the  northern  frontier  at  Plattsburgh,  in  the 
war  of  1812  sent  out  United  States  soldiers  with  an  officer  from  his 
command  to  impress  teams  for  transporting  his  army  to  Sackett's 
Harbor,  and,  among  others,  impressed  the  team  ot  Oliver  Wiley,  a 
citizen  of  the  United  States.  The  team  was  used  in  such  a  way  that 
the  horses  died,  and  damaged  the  harness  and  sleigh,  and  left  the  ser- 
vices unpaid. 

The  United  States  are  liable  for  the  injury  to  the  team,  &o. 

They  are  also  liable  for  the  use  of  the  team  and  for  the  amount  of 
the  ascertained  aggregate  value,  $430  and  interest,  which  is  stated 
in  detail  in  the  testimony  of  George  Weeks.  (See  his  answer  to  5th 
interrogatory  at  page  7  of  the  Record.) 

The  grounds  of  liability  on  the  part  of  the  United  States  are  : 

I.  The  impressment  was  the  act  of  the  authorized  agent  of  the 
United  States,  who  was  carrying  on  a  war  with  great  Britain  ;  and 
in  support  of  the  fact  of  agency,  reference  is  here  made  to  2d  volume 
*'  American  Military  and  Naval  Heroes,"  p.  23,  from  which  the  fol- 
lowing is  extracted : 

^^  Immediately  after  the  declaration  of  war.  Pike  was  stationed  with 
his  regiment  upon  the  northern  frontier,  and,  upon  the  commence- 
ment of  the  campaign  of  1813,  was  appointed  a  brigadier  general ;" 
and,  at  page  24,  as  follows  : 

^'  He  was  selected  for  the  command  of  the  land  forces  in  an  expe- 
dition against  York,  the  capital  of  Upper  Canada,  and  on  the  25th 
of  April  sailed  from  Sacketfc*s  Harbor." 

American  State  Papers,  Claims,  p.  874,  "  Philip  B.  Robert's  charge 
of  building  barracks  for  General  Pike's  troops,  at  Plattsburgh,  De- 
cember, 1812,"  &c. 

''It  follows  that  the  nation  is  liable  for  the  acts  of  such  agents  as 
it  sees  fit  to  employ  in  the  prosecution  of  its  object."     Per  Gilchrist, 
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C.  J.,  in  the  case  of  the  owners  of  the  hrig  Armstrong  vs.  the  United 
States.     (See  Deverenx's  Reports,  page  172.) 

II.  It  heing  the  act  of  the  United  States,  the  fifth  article  of  the 
amended  constitution  of  the  United  States  secnres  to  the  owner  just 
compensation  for  property  taken  for  puhlic  nse.  (See  U.  S.  Statutes 
at  Large,  vol.  1,  page  21.) 

The  just  compensation  meant  is  to  make  whole  ;  and  this  cannot 
be  done  without  applying  the  same  remedy  against  the  United  States 
that  the  claimant  could  legally  exact  in  an  action  of  trover  from  an 
individual  who  converts  the  property  of  another,  with  interest  from 
the  time  of  conversion. 

It  was  the  duty  of  the  agents  to  seek  him  and  tender  him  the  pay 
due  from  these  impressed  services  and  losses.  It  was  never  done. 
The  evidence  is  he  was  not  paid.  (See  answer  to  4th  interrogatory 
from  witness  Steanburgh,  page  9  of  the  Record.) 

III.  it  is  the  custom  of  Congress  to  provide  by  special  acts  for  such 
claims. 

See  the  following  cases  :  Henry  Knowles,  (impressment  of  horses,) 
24th  Cong.  1st  sess.,  Feb.  17,  1836  ;  A.  J.  King,  (impressment  of 
horses,)  26th  Cong,  let  sess.,  July  21,  1840,  6;  George  Miller,  (im- 
pressment of  horses,)  May  8,  1820 ;  Andrew  Moore,  (impressment  of 
horses,)  Feb.  5,  1833  ;  Theophilus  Cooksey,  (impressment  of  horses,) 
21st  Cong.  1st  sess.,  Jan.  3(),  1830  ;  David  Fielding,  (impressment 
of  horses,)  19th  Cong.  2d  ses&,  March  2,  1827. 

C.  K.  AVERILL, 
Attorney  for  Claimant. 


in  the  court  op  claims. 

James  Valentine  vs.  the  United  States. 

solicitor's  brief 

Claim  for  services  rendered  and  losses  sustained  by  Oliver  Wiley  y  by  the 
impressment  of  his  team  a^  Alhurgh^  Fermxmt,  in  1813. 

material  pacts  as  understood  by  the  solicitor. 

First.  Mr.  Valentine  claims  as  assignee  of  Oliver  Wiley,  but  makes 
no  proof  of  an  assignment  from  him. 

In  the  record  are  what  purports  to  be  an  assignment  from  Olirer 
and  Mary  Wiley  to  Albert  Wiley,  and  one  from  the  latter  to  the 
plaintiff,  but  the  execution  of  neither  is  proved  so  as  to  be  legal 
evidence. 

Second,  There  is  no  evidence  that  the  assignment  from  Oliver  and 
Mary  Wiley  includes  the  demand  now  presented. 

That  paper  assit^ns  the  interest  of  Oliver  Wiley  '*in  certain  claims 
that  I  hold  against  the  United  States  government,  to  my  son  Albert 
Wiley,  in  money  and  land,  or  whatever  I  may  draw  from  the  United 
States  in  my  lifetime,  or  after  my  death."     (Record,  p.  12.) 
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This  is  not  an  assignment  of  the  claim  in  question^  hecause  it  is  not 
sufficiently  descrihed.  What  the  claims  were  that  be  held  is  not 
described  nor  proved. 

The  assignment  from  Albert  Wiley  to  the^  plain tiflF  does  not  follow 
the  one  to  him,  but  is  for  a  different  matter,  not  specified  in  the  one 
to  him. 

Third,  That  Wiley's  team  was  taken  into  service  and  went  from 
Alburgh,  Vermont,  to  Plattsburgh  and  Sackett's  Harbor,  New  York, 
and  that  it  was  driven  by  a  person  employed  by  him  by  the  name  of 
Thomas  Clark. 

Fourth,  That  the  team  was  absent  at  least  30  days,  but  the  exact 
number  is  not  proved. 

Weeks ^  in  his  deposition,  says  that  Wiley's  team  was  absent  30 
days,  and  how  much  longer  he  did  not  know.     (Record,  p.  7.) 

Steariburgh,  in  his  evidence,  says  the  team  was  absent  in  the  service 
60  days.     (Record,  p.  8.) 

At  page  9  he  says  ik  was  60  days  before  Clark  got  home  with  the 
horses.  But  this  does  not  show  how  long  they  were  employed  by  the 
impressing  officers.  Weeks  got  home,  he  says,  in  30  days.  Stean- 
burgh,  in  his  petition  in  his  case,  (No.  318,)  swears  that  he  was 
absent  thirty-two  days  only.  And  in  his  deposition  in  this  case  (p. 
8,)  he  swears  he  saw  the  horses  when  he  was  at  Canton,  (as  did  Weeks 
p.  7,)  which  is  only  a  little  over  a  hundred  miles  west  of  Alburgh. 
Of  course  he  saw  them  on  his  way  home,  and  which  must  have  been 
some  three  or  four  days  before  he  arrived  there.  Now,  if  Wiley's 
horses  were  kept  away  from  home  for  sixty  days,  then  they  must  have 
occupied  some  thirty  days  more  in  passing  between  Canton  and  Al- 
burgh than  Steanburgh  did  with  his  own  team.  This  part  of  Stean- 
burgh's  statement  needs  confirmation  to  be  credited. 

Fifth.  Wiley's  horses  died  after  they  returned  home,  but  there  is 
no  sufficient  proof  of  the  real  cause  of  their  death. 

By  Steanburgh's  own  statement,  Clark  kept  up  with  him  on  his 
return  as  far  as  Canton.  The  inference  is,  that  up  to  that  time  they 
were  neither  sick  nor  broken  down.  If  otherwise,  then  the  driver  was 
in  fault  in  going  so  fast. 

There  is  no  proof  showing  how  far  the  horses  were  driven  in  any 
given  time,  none  of  the  amount  of  load  they  drew,  nor  any  showing 
that  they  scrimped  in  the  quantity  of  their  food,  nor  that  it  was  of  an 
unsuitable  quality.  The  wituesses  give  opinions,  but  do  not  specify 
such  facts  as  to  enable  others  to  form  any  conclusions  for  themselves. 

The  accounts  which  they  give  of  the  sleigh  and  horses  prove  them 
to  have  been  substantially  worthless.  Nothing  is  proved  concerning 
the  state  and  condition  of  the  horses  or  sleigh  and  harness  before 
starting.  There  is  no  evidence  that  the  driver  objected  to  the  size  of 
the  load  drawn  or  the  speed  with  which  the  journey  was  performed. 
The  inference,  therefore,  is,  that  there  was  no  just  cause  of  complaint, 
as  none  was  made  at  the  time. 

Sixth.  There  is  no  sufficient  evidence  that  Wiley  was  not  settled 
with  at  the  time,  and  fully  paid  for  the  services  rendered  by  his  team. 

Steanburgh,  in  his  evidence,  p.  9,  says:  **I  know  the  claimant  nor 
Clark  was  not  paid."     This  is  an  attempt  to  swear  to  a  negative 
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•which  he  could  not  possibly  know.  He  states  no  circumstances  calcu- 
lated to  show  that  he  knew  this  fact.  He  could  only  truly  swear  that 
he  did  not  know  that  either  Wiley  or  his  hired  man  was  paid.  He 
could  not  know  that  they,  in  truth,  had  not  been  paid;  although,  as 
a  matter  of  hearsay,  he  might  suppose  neither  had  been.  This  state- 
ment proves  nothing,  and  can  have  no  effect  in  settling  matters  of 
fact. 

Seventh,  There  is  no  evidence  that  this  claim  was  ever  presented  to 
the  department  for  allowance,  and  none  that  it  was  presented  to  Con- 
gress prior  to  1854 — a  period  of  forty-one  years  after  it  is  claimed  to 
have  originated. 

LEGAL   PROPOSITIONS. 

First.  There  w  no  evidence  that  the  plaintiff  is  the  owner  of  the 
demand  in  question. 

The  papers  relied  upon  to  show  that  he  acquired  the  same  from 
Wiley  through  assignments  are  not  proved  so  as  to  be  evidence. 

The  assignment  from  Oliver  Wiley  does  not  include  the  present 
claim.  It  is  too  uncertain  to  prove  anything,  and  it  contains  no  words 
that  cover  the  present  case. 

Sbcoj«d.  The  law  of  1816  (3  U.  S.  L.,  261)  does  not  extend  to  this 
case.  It  only  authorized  paying  such  claims  as  should  be  presented 
within  two  years  from  its  date.  But  if  in  force,  it  would  not  extend 
to  the  use  of  teams.  The  act  clearly  contemplates  that  such  use  had 
been  compensated,  and  it  provided  for  losses  other  than  the  use. 

There  is  no  law  now  in  existence  under  which  the  plaintiff  can  be 
paid  for  the  loss  of  his  horses  or  the  destruction  of  his  sleigh  and 
harness.  If  there  is  anything  really  due  for  services,  on  showing 
that  fact  the  War  Department  can  cause  him  to  be  paid,  without  a 
special  law. 

Third.  The  presumption  is  that  the  use  of  the  team  was  paid  for  at 
the  time. 

The  statement  of  Steanburgh  concerning  non-payment,  who  is  press- 
ing a  similar  claim,  is  not  affirmative  and  positive,  but  is  merely 
negative,  and  proves  nothing.  He  could  not  know  that  no  payment 
was  made,  and  he  swears  to  no  circumstances  calculated  to  induce 
that  belief. 

If  the  officer  in  charge  had  had  no  money,  he  still  would  have 
settled  with  Clark,  the  driver,  and  would  have  given  him  a  certificate 
of  the  amount  due,  or  an  order  on  a  proper  quartermaster. 

The  silence  of  Wiley  for  more  than  forty  years  strengthens  this 
presumption. 

Fourth.  2'here  is  no  evidence  that  Wiley,  or  the  plaintiff,  has  applied 
to  the  proper  department  for  such  compensation  as  he  might  he  entitled 
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to  for  (he  twe  of  his  team^  or  the  loss  of  his  horses  and  destruction  of  his 
sleiyh  and  harness. 

The  plaintiff  has  no  right  of  action  until  after  demand  and  refusal 
to  pay. 

The  presumption  is,  that  if  he  has  a  legal  right,  it  will  be  paid  on 
demand.  He  must  apply  to  the  proper  department  and  be  refused 
payment  before  he  can  avoid  this  presumption.  If  the  claim  for  use 
of  team  was  a  valid  one  and  has  not  been  paid,  it  may  still  be  payable; 
and,  if  so,  the  proper  officer  will  pay,  and  there  can  be  no  necessity  of 
applying  to  this  court. 

Fifth.  The  United  States  ate  not  responsible  for  the  loss  of  Wiley's 
horses  after  their  return  home. 

There  is  now  no  law  authorizing  the  payment  for  horses  thus  dying. 

There  is  no  evidence  in  the  case  showing  of  what  disease  they  died, 
or  when  first  attacked.  They  may  have  been  diseased  before  they 
left  home,  or  have  become  so  after  they  lefl  the  service,  or  for  a  fanlt 
of  the  owner  or  driver.  Notwithstanding  the  opinion  of  Steanburgh, 
there  are  no  facts  to  show  that  the  horses  died  by  the  &ult  of  the 
United  States,  or  for  the  fault  of  any  one  for  whom  they  are  responsi- 
ble. The  death  is  not  traced  to  overwork,  nor  to  bad  fare,  nor  to  any 
act  of  the  United  States.  They  may  have  died  from  the  fault  of  the 
owner  or  driver. 

The  injury  to  the  sleigh  and  harness  is  in  no  way  brought  home  to 
the  officers  who  impressed  the  team.  Their  previous  condition  is  not 
shown,  nor  is  that  of  the  horses.  There  are  no  sufficient  facts  proved 
to  enable  the  court  to  form  an  opinion  as  to  the  occasion  of  the  death 
of  the  horses  or  of  the  failure  of  the  sleigh  and  harness. 

Sixth.  The  petition  does  not  state  when  nor  upon  what  consideratim 
the  plaintiff  became  the  proprietor  of  this  daim^  nor  whether  he  is  the 
sole  owner y  nor  the  law  upon  which  the  claim  is  founded. 

The  first  section  of  the  law  establishing  this  court  expressly  pro- 
vides :  ^'  It  shall  be  the  duty  of  the  claimant  in  all  cases  to  set  forth 
a  full  statement  of  the  claim  and  of  the  action  thereon  in  Congress, 
or  by  any  of  the  departments,  if  any  such  has  been  had ;  specif yi'^ 
also  what  person  or  persons  are  owners  therefor,  or  interested  therein^ 
and  when  and  upon  what  consideration  such  person  or  persons  became 
so  interested/' 

These  provisions  have  not  been  complied  with,  nor  has  the  first 
rule  of  this  court,  which  requires  the  plaintiff  to  specify  the  act  of 
Congress,  or  rule  or  regulation  of  a  department,  upon  which  he  relies. 

For  these  several  causes,  the  plaintiff  cannot  recover. 

B.  H.  GILLET,  SolicUor. 

March  19,  1859. 
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IN  THE  COUOT  OF  CLAIMS. 

June  6, 1859, 
James  Yalentinb^  Assignee^  &c.,  vs.  The  ITnitbd  States. 

ScABBUKGH,  J.^  delivered  the  opinion  of  the  Coart. 

The  petition  in  this  case  was  originally  filed  in  the  name  of  Oliver 
Wilej^  and  was  afterwards^  by  leave  of  this  Court,  amended,  so  as  to 
allow  the  petitioner,  James  Valentine,  to  claim  as  the  assignee  of 
Oliver  Wiley.    The  original  petition  stated  the  following  case  : 

That  on  or  about  the  first  day  of  March,  A.  D.  1813,  the  United 
States  pressed  into  their  service  the  petitioner,  Oliver  Wiley,  his  hired 
man,  one  span  of  horses,  a  sleigh  and  harness,  and  employed  them 
in  transporting  troops  and  military  stores  from  Alburg,  Vermont,  to 
Plattsburg,  and  from  Plattsburg  to  Sackett's  Harbor,  and  detained 
them  sixty  days,  and  so  used  them  that  the  horses  died.  He  claimed 
to  be  justly  entitled  to  be  paid  |200,  the  value  of  the  horses,  and  for 
one  sleigh  and  harness  destroyed,  |26  each^  and  for  sixty  days'  use  of 
teams  and  driver  at  |2  per  day,  making  in  the  aggregate  $370,  with 
interest.  It  was  further  averred  that  this  claim  was  presented  to  Con- 
gress in  1854,  but  what  action  was  had  thereon  the  petitioner,  Oliver 
Wiley,  was  not  informed 

By  the  amendment  the  petition  was  made  the  petition  of  James 
Valentine,  assignee  of  Oliver  Wiley,  and  the  claim  for  the  use  of  team 
and  driver  was  made  at  the  rate  of  |3  a  day,  instead  of  (2  a  day. 
The  petition  was  amended  in  no  other  respect.  The  present  claimant 
has  nowhere  stated  '*  when  and  upon  what  consideration  "  he  became 
interested  in  the  claim.     (10  Stat,  at  L.,  p.  612,  ch.  122,  §1.) 

George  Weeks,  a  witness  on  the  part  of  the  petitioner,  testified  as 
follows : 

^'That  on  or  about  the  8th  day  of  March,  A.  D.  1813,  he  was 
residing  at  Champlain,  Clinton  county  New  York,  when  a  United 
States  officer,  a  lieutenant,  and  eight  United  States  soldiers,  whose 
names  he  does  not  know,  came  to  his  house  at  Rouse's  Point  and 
pressed  his  team,  and  the  officer  and  men  got  into  his  sleigh ;  he  was 
ordered  to  drive  them  to  Alburg,  in  the  county  of  Grand  Isle,  in  the 
State  of  Vermont,  which  order  he  obeyed  and  drove  them  to  Alburg, 
where  the  officer  set  about  pressing  other  teams,  and  pressed  the  span 
of  horses,  sleigh,  and  harness  belonging  to  this  claimant  into  the 
United  Stotes  service,  and  was  ordered  to  Plattsburg,  and  went  there, 
and  was  taken  into  the  American  camp  commanded  by  General  Pike  ; 
that  as  soon  €is  the  said  army  was  ready  to  move,  a  squad  of  soldiers, 
with  implements  of  war,  entered  the  sleigh  of  claimant,  and  the  army 
moved  westward  in  sleighs  pressed  chiefly  for  the  purpose  of  moving 
Gteneral  Pike's  command  to  Sackett's  Harbor.  General  Pike  was 
present  and  directed  the  movements  of  the  army  ;  that  the  claimant's 
team  delivered  its  load  at  Sackett's  Harbor,  and  was  gone  thirty  days 
to  his  knowledge,  and  how  much  longer  he  does  not  know,  as  his 
team  gave  out  and  lagged  behind. 
Rep.  0.  C.  223 2 
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^*  The  span  of  horses,  sleigh,  and  harness  belonged  to  the  claimant; 
he,  claimaot,  did  not  go  with  the  team,  but  hired  one  Thomas  Clark, 
who  went  with  it  and  drove  it  to  Sackett's  Harbor.     Clark  is  now  dead. 

'^  That  he  was  in  company  with  claimant's  team  all  the  way  from 
Plattsburg  to  Sackett's  Harbor  ;  the  sleighing  was  poor,  some  of  the 
time  bare  ground.  Some  of  the  teams  were  loaded  heavier  than 
others ;  claimant's  team  was  heavily  loaded  and  obliged  to  keep  up 
with  those  that  were  lighter  loaded  ;  they  were  not  suffered  to  lag  be^ 
hind,  and  were  urged  forward  whether  able  to  go  or  not.  I  noticed 
that  claimant's  team  was  urged  beyond  its  strength,  not  by  the  driver, 
but  by  those  in  the  sleigh  and  the  officers  in  command.  When  they 
got  to  Sackett's  Harbor  claimant's  harness  was  all  driven  to  pieces, 
and  his  sleigh  broken  and  horses  jaded  out.  In  returning,  the  horses 
gave  out  at  Canton,  and  were  unable  to  draw  the  broken  empty  sleigh ; 
the  driver  was  obliged  to  lead  the  horses  home. 

^'  As  horses  were  going,  the  span  were  worth  two  hundred  dollars, 
the  sleigh  twenty-five  dollars,  and  the  harness  twenty-five  dollars ; 
the  per  diem  allowance  by  the  United  States  for  a  span  of  horses  was 
three  dollars  per  day  and  team  found  by  the  United  States,  and  four 
dollars  per  day  when  the  owner  found  fodder." 

Richard  Steenburgh,  also  a  witness  on  the  part  of  the  petitioner, 
testified  as  follows : 

*^That  the  claimant,  in  the  forepart  of  March,  1813,  was  residing 
in  Alburg,  Vermont,  and  a  neighbor  to  this  deponent,  and  was  the 
owner  of  a  span  of  horses,  sleigh,  and  harness ;  that  on  or  about  the 
8th  day  of  March,  1813,  a  United  States  press-gang  came  to  Alburg, 
headed  by  an  officer  of  the  United  States  army,  and  pressed  the  above 
team,  and  pressed  deponent's  team ;  that  they  were  ordered  to  Platts- 
burg as  the  place  of  rendezvous,  where  the  main  body  of  the  United 
States  army  lay,  under  the  command  of  General  Pike,  and  awaited 
further  orders;  that  after  a  detention  there  of  nine  days,  the  whole 
army  of  General  Pike  moved  west  in  the  sleighs  pressed  for  that  pur- 

I>ose,  claimant's  team  aforesaid  being  one  of  them.  The  teams  de- 
ivered  their  loads  at  Sackett's  Harbor,  upwards  of  two  hundred  miles 
from  where  the  claimant's  team  was  pressed.  Claimant's  team  was 
absent  in  said  service  sixty  days. 

*^  That  the  manner  of  entering  the  service,  and  the  duration  of 
service,  has  been  stated  in  his  answer  to  the  second  interrogatory. 
The  service  was  involuntary.  The  claimant  was  obliged  to  hire  a 
person  to  drive  his  team,  by  the  name  of  Clark,  who  went  with  the 
team  to  Sackett's  Harbor.  The  horses  gave  out,  in  returning,  at 
Canton.  The  cause  of  their  giving  out  was  the  heavy  loading  them 
by  the  United  States  agents,  and  crowding  them  forward  over  had 
roads,  and  scarcity  of  fodder.  When  I  saw  them  at  Canton,  the 
horses  were  entirely  jaded  out,  and  could  not  draw  the  sleigh.  Clark 
was  obliged  to  leave  the  sleigh  and  harness,  both  of  which  were 
broken  to  pieces  and  valueless,  and  lead  the  horses  home.  It  was 
sixty  days  before  he  got  home  with  them,  and  they  both  died  soon 
after  from  the  hard  usage  aforesaid.  The  fault  was  in  the  United 
States  agents  loading  them  so  heavily  and  compelling  them  to  pro- 
ceed and  keep  up  with  the  army.  The  horses  were  worth  two  hundred 
dollars ;  the  sleigh  and  harness  fifty  dollars/' 
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4.  "  Clark  drove  the  team  for  claimant,  and  the  team  was  claim- 
ant's. Clark  is  now  dead.  I  know  the  claimant  nor  Clark  were  not 
paid." 

6.  '^  Claimant  married  my  sister,  and  he  has  no  interest  in  the 
present  claim." 

7.  ^^  That  he  knows  of  no  other  matter  or  thing  material  to  this 
case,  except  it  he  that  the  claimant  has  recently  died." 

The  petitioner  has  filed  in  this  case  a  paper  in  writing,  of  which 
the  following  is  a  copy : 

"  I,  Oliver  Wiley,  of  the  town  of  Chazy,  county  of  Clinton,  State 
of  New  York,  do  herehy  sell,  assign,  grant,  and  convey,  all  my  right, 
title,  and  interest  in  certain  claims  that  I  hold  against  the  United 
States  government  to  my  son,  Albert  Wiley,  in  money  and  land,  or 
whatever  I  may  draw  from  the  United  States  in  my  lifetime  or  after 
my  death.     Dated  at  Chazy  this  23d  day  of  March^  1855. 

his 

"  OLIVER  +  WILEY, 

mark, 
her 

"  MARY  +  WILEY. 

mark. 

'*  In  presence  of — 

"  Anthony  Trombly, 

his 

"  Joseph  +  Gtoaybtt." 

mark. 

The  petitioner  has  also  filed  in  this  case  another  paper  in  writing, 
purporting  to  he  an  assignment  from  Albert  Wiley  to  the  petitioner. 
This  is  all  the  evidence  in  this  case. 

1.  As  to  the  two  papers  above  mentioned,  whether  they  are  so 
authenticated  as  to  be  properly  admissible  as  evidence  in  this  case,  or, 
if  so  admissible,  what  was  their  legal  operation  and  effect,  it  is  not 
material  for  us  now  to  consider. 

2.  As  to  the  claim  for  the  use  of  the  horses,  sleigh,  and  driver,  this 
case  is  similar  to  the  case  of  Bichard  Steenburg  vs.  The  United  States, 
and  the  same  presumption  arises  from  the  lapse  of  time  against  the 
original  justice  of  the  claim  in  this  case  as  in  that ;  and,  if  it  were 
originally  just,  there  is  the  same  ground  in  this  case  as  in  that  for  the 
presumption  that  it  has  been  satisfied.  We  refer  to  our  opinion  in 
that  case  for  the  reasons  on  which  this  opinion  is  founded. 

3.  As  to  the  claim  for  the  value  of  the  horses  that  died,  the  lapse 
of  time  renders  it  impracticable  to  enter  into  an  investigation  with 
any  just  ground  to  hope  for  a  satisfactory  result.  For  the  reason 
assigned  by  us  in  the  cases  of  Aubery  vs.  The  United  States,  and 
Steenburg  vs.  the  United  States,  we  consider  it  unreasonable  and 
UDJust  at  this  late  period  for  the  United  States  to  be  called  upon  to 
meet  any  such  demand.  But  the  evidence,  even  if  it  be  taken  to  be 
entirely  true,  does  not  satisfy  us  that  the  horses  died  by  reason  of  any 
such  negligence  or  improper  treatment  on  the  part  of  the  United 
States  as  would  render  them  liable  for  their  value. 

We  are  of  the  opinion  that  the  petitioner  is  not  entitled  to  relief. 


36th  Congress,  )  HOUSE  OF  EEPEESENTATIVES.    (  Rep.  C.  0, 
Ist  Session,      f  |  No.  224. 


WILLIAM  AUBEBY. 


FmsuAKT  11,  1860. — ^Reported  from  the  Court  of  Claims,  committed  to  a  Committee  of 

the  Whole  House,  a&d  ordered  to  he  priuted. 


The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honcnMe  the  Senate  and  House  of  BepresefUcUives  of  the  United 

States  in  Congress  assembled : 

The  Conrt  of  Claims  respectfallj  presents  the  following  docaments 
as  the  report  in  the  case  of 

WILLIAM  AUBEBY  vs.  THE  UNITED  STATES. 

1.  The  petition  of  claimant. 

2.  Claimant's  original  evidence  transmitted  to  the  House  of  Bepre- 
sentatives. 

3.  Claimant's  brief. 

4.  United  States  solicitor's  brief. 
6.  Opinion  of  the  conrt  adverse. 

By^order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

r       1  seal  of  said  court,  at  Washington,  this  6th  day  of  December, 
LL.  s»J  ^  jj^  1859 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


IN  THE  COURT  OF  CLAIMS. 

William  Aubbrt,  claimant,  vs.  The  United  Statk. 

To  the  honorable  judges  of  the  Court  of  Claims  of  the  United  States: 

The  petition  of  William  Anbery,  of  Dundee,  in  the  county  of  Bean^ 
harnois,  in  Canada  East,  begs  leave  respectfully  to  represent  unto  this 
honorable  court  that  he  is  interested  in,  and  is  the  owner  of,  a  claim 
which  he  has  against  the  United  States,  arising  from  the  consideration 
that  on  or  about  the  2d  day  of  March,  A.  D.  1813,  the  United  States 
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pressed  into  its  service,  belonging  to  him,  one  span  of  horses,  slesgh, 
and  harness,  with  himself,  and  employed  them  in  transporting  troops 
and  military  stores  from  Alburg,  Vermont,  to  Plattsbarg  and  to  Sack- 
ett's  Barbor,  and  detained  them  thirty-two  days,  and  so  used  them 
that  one  of  said  horses  died ;  and  for  this  service  and  loss  year  peti- 
tioner claims  that  he  is  justly  entitled  to  be  paid  |110,  the  value  of 
said  horse,  and  the  destruction  and  loss  of  the  sleigh,  which  he  valued 
at  |26,  beside  the  interest  from  the  time  of  said  loss,  and  therefore 
prays  this  honorable  court  will  examine  and  hear  said  claim,  and 
mich  proof  as  he  may  have  to  offer  in  support  thereof,  and  that  they 
report  a  bill  to  Congress  for  the  payment  of  said  claim.  And  your 
petitioner,  as  in  duty  bound,  will  ever  pray. 

WILLIAM  AUBERY. 
DmiTDEB,  August  7,  1856. 

Canada  East,  Beauhamoia  County,  as : 

William  Aubery,  of  Dundee,  in  the  county  of  Beauharnois,  Canada 
East,  beinff  duly  sworn,  doth  depose  and  say  that  the  petition  above 
by  him  subscribed  contains  the  truth,  according  to  the  best  of  his 
information  and  belief. 

WIIiLIAM  AUBERY. 

Sworn  and  subscribed  before  me  this  7th  day  of  August,  A.  D.  1855. 

CHARLES  JOHNSON, 

Justice  of  the  Peace, 


COURT  OF  CLAIMS. 

William  Aubert,  claimant,  t;^.  The  United  States. 

Interrogatories  and  cross-interrogatories  to  be  administered  to  Gkorge 
Weekes,  a  witness  offered  on  the  part  of  the  complainant  in  the  above 
entitled  cause,  and  answers  written  down  and  taken  by  the  United 
States  commissioner  of  this  court  appointed  for  the  county  of  Clintoo, 
in  the  State  of  New  York,  to  be  used  on  the  trial  of  this  action  : 

Direct  examination. 

1st.  Do  you  know  the  parties,  or  either  of  them,  entitled  in  this 
action? 

2d.  Do  you  know  that  the  complainant  ever  performed  any  service 
for  the  United  States  ?  If  so,  state  the  time  and  place  and  all  the 
circumstances  attending  the  same ;  whether  it  was  voluntary  or  not ; 
what  sort  of  team  ho  used  ;  if  it  was  his,  and  how  it  was  used  or  abused ; 
what  injury  befel  it  in  the  service,  and  by  whose  fault ;  its  value,  and 
ibe  number  of  days  employed^  and  from  where  and  to  where  it  was 
forced  or  taken. 
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3d.  Who  were  the  agentfl,  and  for  whom  were  they  acting^  in  the 
impressment  of  teams,  and  for  what  service  ? 

Lastly.  State  all  and  any  other  matter  you  may  know. 

C.  H.  AVERILL, 

Attorney  for  Claimant. 

Crass-examination. 

No  questions  at  present.  If  after  the  deposition  comes  in  the  goY- 
ernment  thinks  it  necessary  to  re-examine  the  witness^  the  right  to  do 
so  is  reserved. 

D.  EATCLIFFE, 
Assistant  Solicitor  of  the  Court  of  Claims. 


COURT  OF  CLAIMS. 

Wllliam  Aubery,  claimant,  vs.  The  Ukteed  States. 

Interrogatories  and  cross-interrogatories  to  he  administered  to  Bich* 
ard  Steenburg,  a  witness  offered  on  the  part  of  the  claimant  in  the 
above  entitled  action,  and  answers  to  he  written  down  and  taken  by  the 
United  States  commissioner  of  this  court  appointed  for  the  county  of 
Clinton,  in  the  State  of  New  York,  to  be  used  on  the  trial  of  thi» 
action : 

Direct  examination. 

Ist.  Do  you  know  the  parties,  or  either  of  them,  entitled  in  this" 
action  ? 

2d.  Do  you  know  that  the  claimant  ever  performed  any  service  for 
the  United  States  ?  If  so,  state  the  time  and  place  and  all  the  cir- 
cumstances attending  the  same  ;  whether  it  was  voluntary  or  other- 
wise ;  what  team  he  used ;  if  it  was  his,  and  how  it  was  used  and 
abused ;  what  injury  befel  it  in  the  service,  and  by  whose  fault;  its- 
value,  and  the  number  of  days  it  was  engaged  in  the  service  ;  and  its- 
value  per  diem. 

3d.  In  what  manner  did  he  enter  the  service,  and  by  whom  or  what 
agents  was  his  team  impressed  ;  and  for  what  service,  and  where  did 
the  team  go  to  ;  and  if  it  sustained  any  injury,  how  did  it  occur ;  and 
what  amount  of  damage  was  it  to  the  owner  ? 

Lastly.  If  you  know  any  other  matter  or  thing  to  which  you  have 
not  been  interrogated,  state  it  freely  as  far  as  you  know. 

0.  H.  AVERILL, 

Attorney  for  Claimant, 

Cross-  examination. 
No  questions  at  present.     If  after  the  deposition  comes  in  the  gov- 
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ernment  thinks  it  neoessary  to  re-examine  the  witness^  the  right  to  do 
BO  is  reseiyed. 

D.  RATCLIFFE, 
ABsistant  Solicitor  of  the  Court  of  Cladma. 


COURT  OP  CLAIMS. 

WiLLUM  AuBBBYj  claimant,  va,  Thb  ITnitsd  States. 

Depositions  of  George  Weekes  and  Richard  Steenbarg,  witnesses 
prodaced,  sworn,  and  examined  on  oath,  on  the  25th  day  of  October, 
A.  D.  1868,  at  my  o£B[ce,  in  the  town  of  Champlain,  in  the  county  of 
Clinton  and  State  of  New  York,  by  yirtae  of  the  annexed  consuits  or 
stipulations. 

George  Weekes,  of  Rouse's  Point,  in  the  county  of  Clinton,  in  the 
State  of  New  York,  aged  sixty-seven  years,  a  witness  produced,  sworn, 
and  examined  on  the  part  and  behalf  of  the  claimant,  William  Aubery, 
deposeth  and  saith  as  follows : 

imprimis  to  the  first  interrogatory  this  deponent  saith  or  answers : 
I  know  the  parties. 

To  the  second  interrogatory  he  answers :  I,  in  March,  1813,  was 
residing  in  Champlain,  llew  York,  and  the  complainant  was  residing 
in  Alburg,  Vermont,  about  four  miles  distant.    A  lieutenant,  wear- 
ing the  uniform  of  a  United  States  officer  in  the  regular  army,  and 
eight  United  States  soldiers,  wearing  the  uniform  of  the  United  States, 
on  or  about  the  2d  day  of  March,  1813,  came  to  my  house  and  pressed 
my  team,  ordered  it  brought  out,  and  got  into  it ;  then  ordered  me  to 
drive  them  to  Alburg,  Vermont,  which  I  did.     On  our  arrival  the 
said  officer  proceeded  to  press  teams,  and  among  others  pressed  the 
two-horse  team,  sleigh,  and  harness  belonging  to  William  Auberv,  a 
farmer  of  Alburg.     The  owners  had  the  privilege  of  driving  their 
own  teams  or  sending  drivers  with  them,  and  where  no  driver  was 
furnished,  the  teams  were  driven  by  any  one  the  officer  put  over  them. 
The  complainant  chose  to  go  with  his  own  team.    He  was  then  ordered 
to  drive  to  Champlain,  and  from  Champlain  to  Plattsbnrg,  and  on 
their  arrival  there  were  placed  under  military  orders.    He  remained 
there  several  days,  until  the  United  States  army,  under  General  Pike, 
was  ready  to  move.     A  portion  of  the  command  of  General  Pike  was 
then  loaded  into  his  sleigh,  drawn  by  two  good  horses,  the  property 
of  the  complainant,  and  they  proceeded  to  transport  them  to  Sackett's 
Harbor,  where  he  discharged  his  load,  and  on  returning  to  Wateriown 
was  allowed  to  return  home.     I  was  in  company  all  the  way  going 
and  returning,  until  claimant's  horses  gave  out  at  Canton,  and  one  of 
them  died.     1  know  the  horses  were  abused  for  want  of  sufficient  pro- 
vender, and  forced  along  beyond  their  strength  by  overloading,  and  I 
have  no  doubt  the  horse  came  to  his  death  by  hard  service  and  usage, 
without  any  fault  of  the  owner,  but  from  the  necessity  and  emergency 
to  keep  up  with  the  movements  of  the  army.     I  value  the  horse  that 
died  at  |1 10,  and  the  sleigh,  which  was  broken  and  left  behind,  at 
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|26.  According  to  my  best  recollection,  he  was  absent  in  the  United 
States  service  thirty-two  days,  in  transporting  a  portion  of  the  United 
States  army,  under  the  command  of  General  Pike,  to  Sackett's  Harbor. 

To  the  third  interrogatory  he  answers :  I  have  forgotten  the  name 
of  the  officer  who  pressed  the  teams,  but  on  their  arrival  at  Plattsbnrg 
they  were  under  the  orders  and  command  of  General  Pike,  and  con- 
tinued under  his  orders  until  dismissed  at  Watertown. 

To  the  last  interrogatory  he  answers :  That  he  knows  of  no  other 
matter  or  thing  pertinent  to  the  issue,  except  that  he  is  sizty-seven 
years  old,  is  not  related  to  claimant,  and  has  no  interest  in  this  claim. 
Has  resided  the  past  year  at  Rouse's  Point. 

aEORGE  WEEKES. 

Subscribed  and  sworn  to  before  me  October  25, 1858. 

H.  G.  BOBBINS, 
Commisaioner  of  the  United  States  Court  of  Claime. 


COURT  OP  CLAIMS. 

William  Aubhrt,  claimant,  vs.  Thb  Unitbi)  States. 

Depositions  of  G^rge  Weeks  and  Bichard  Steenburg,  witnesses 
produced,  sworn,  and  examined  on  oath,  on  the  twenty-fifth  day  of 
October,  A.  D.  1858,  at  my  office  in  the  town  of  Champlain,  in  the 
county  of  Clinton  and  State  of  New  York,  by  virtue  of  the  annexed 
contracts  and  stipulations. 

Bichard  Steenburg,  of  Duane,  in  the  county  of  Franklin,  in  the 
State  of  New  York,  aged  71  years,  a  witness  produced,  sworn,  and  ex- 
amined on  the  part  and  behalf  of  claimant,  William  Aubery,  deposeth 
and  saith  as  follows : 

Imprimis  to  the  first  interrogatory  he  answers :  I  know  the  parties* 

To  the  second  interrogatory  .the  said  Bichard  Steenburg  answers: 
I,  in  the  month  of  March,  A.  D.  1813,  was  a  resident  of  Alburg, 
Vermont,  and  neighbor  to  the  claimant,  who  was  the  owner  of  a  span 
of  horses,  sleigh,  and  harness.  On  or  about  the  8th  of  March,  1813, 
a  United  States  officer  and  eight  soldiers,  in  the  sleigh  driven  by 
George  Weeks,  came  to  Alburg  and  proceeded  to  press  teams  into 
the  United  States  service,  and  among  others  pressed  the  two-horse 
team,  sleigh,  and  harness  belonging  to  the  claimant,  and  two  teams 
belonging  to  the  deponent,  and  ordered  them  to  be  driven  to  Cham- 
plain  and  from  thence  to  Plattsburg,  where  they  were  put  under 
military  control  and  kept  there  until  General  Pike  ordered  the  army 
to  move  west,  when  a  portion  of  G-eneral  Pike's  command  was  ordered 
into  the  sleigh  drawn  by  the  horses  of  claimant,  and  they  proceeded  to 
Sackett's  Harbor  with  them,  and  on  returning  to  Watertown  were  dis- 
missed and  returned  home,  after  being  absent  in  the  United  States 
service  thirty-two  days.  I  went  in  company  with  claimant  to  Sackett's 
Harbor  and  returned  home  with  him,  and  know  that  one  of  his  horses 
died  of  hard  usage  in  this  service,  from  overloading  and  pushing  the 
team  beyond  its  strength,  with  lack  of  fodder,  and  exposure  standing 
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out  nights ;  that  said  horse  failed  at  Canton  in  retnrninsi  where 
claimant  was  obliged  to  leave  his  sleigh  broken  and  worthless  from 
hard  nsage.  I  value  the  horse  lost  in  this  service  at  one  hundred  and 
ten  dollars^  and  the  sleigh  at  twenty-five  dollars.  The  per  diem  al- 
lowance was  three  dollars  per  day,  and  found. 

To  the  last  interrogatory  he  answers :  I  know  of  no  other  matter  or 
thing  in  this  behalf ;  am  not  related  to  the  claimant^  and  have  no  inter- 
est in  this  claim,  and  for  the  last  two  months  have  been  a  resident  of 
Duane,  Franklin  county,  New  York,  and  a  year  previous  thereto  was 
a  resident  of  Stockholm,  St.  Lawrence  county,  New  York. 

RICHARD  MSTEEMBURG. 

mark. 

Subscribed  and  sworn  to  before  me  October  25,  1858. 

H.  G.  ROBBINS, 
CcmmisAmeT  of  the  United  States  Court  of  Claims. 

Statb  of  New  York,  County  of  Clinton^  ss: 

On  this  twenty-fifth  day  of  October,  A.  D.  1858,  personally  came 
Oeorge  Weeks  and  Richard  Steenburg,  the  witnesses  within  named, 
and  after  having  been  first  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  the  questions  contained  in  the  within  dep- 
ositions were  written  down  by  the  commissioner  and  then  proposed 
by  him  to  the  witnesses ;  and  the  answers  thereto  were  written  down 
by  the  commissioner  in  the  presence  of  the  witnesses,  who  then  sub- 
scribed in  the  presence  of  the  commissioner.  The  deposititions  of 
George  Weeks  and  Richard  Steenburg,  taken  at  the  request  of  Wil- 
liam Aubery,  to  be  used  in  the  investigation  of  a  claim  against  the 
United  States  now  pending  in  the  Court  of  Claims  in  the  name  of 
said  Aubery.  The  above  party  was  notified,  did  not  attend,  and  did 
not  object,  but  reserved  the  right  to  cross-interrogatories  on  the  com- 
ing in  of  the  answers. 

H.  G.  ROBBINS, 
Commissioner  of  the  United  States  Court  of  Claims, 
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No.  319 

WlLUAM  AUBKRY  VS.  ThB  UnTTBD  StATBS. 

claimant's  points  and  brief. 
Statement. 

General  Pike,  the  agent  of  the  United  States,  in  command  of  the 
United  States  army  on  the  northern  frontier  at  Plattsburg^  in  the 
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war  of  1812  sent  out  United  States  soldiers  with  an  officer  from  hiff 
command  to  impress  teams  for  transporting  his  army  toSackett's  Har- 
bor, and  among  others  impressed  the  team  of  claimant^'  and  so  used 
them  that  one  of  the  horses  died,  and  destroyed  the  sleigh,  and  paid 
only  for  his  services,'  leaving  the  injury  to  his  horse  and  sleigh  unpaid. 

For  this  injury  the  United  States  are  liahle,  which  is  stated  in 
detail  in  the  evidence  of  George  Weekes,  in  his  answers  to  2d  and 
3d  interrogatories,  at  pages  5  and  6  of  the  Record,  and  Richard  Steen- 
burg's  evidence  and  answer  to  2d  interrogatory,  at  page  7  of  the 
Seoord. 

The  injury  proved  stands  thus : 

To  value  of  horse |110  00 

"        *'     sleigh 25  00 

136  00 


The  grounds  of  the  liability  of  the  United  States  are — 

I.  The  impressment  was  the  act  of  the  authorized  agent  of  the 
United  States,  who  was  carrying  on  a  war  with  G-reat  Britain  ;  and 
in  support  of  the  fact  of  agency,  reference  is  made  to  the  2d  volume 
of  ^ 'American  Military  and  Naval  Heroes,"  page  23,  from  which  the 
following  is  extracted : 

* 'Immediately  afber  the  declaration  of  war,  Pike  was  stationed 
with  his  regiment  upon  the  northern  frontier,  and,  upon  the  com- 
mencement of  the  campaign  of  1813,  was  appointed  a  brigadier 
general." 

At  page  24  :  ''He  was  selected  for  the  command  of  the  land  forces 
in  an  expedition  against  York,  the  capital  of  Upper  Canada,  and  on 
the  25th  of  April  sailed  from  Sackett's  Harbor." 

"  Building  barracks  for  Greneral  Pike's  troops  at  Plattsburg, 
December,  1812,"  &c.     (Am,  State  Papers,  Claims,  p.  874.) 

"It  follows  that  the  nation  is  liable  for  the  acts  of  such  agents  as 
it  sees  fit  to  employ  in  the  prosecution  of  its  object."  Per  Gilchrist, 
P.  J.,  in  the  case  of  The  Owners  of  the  brig  Armstrong  vs.  The 
United  States.     (See  Devereux's  Reports,  p.  172.) 

II.  It  being  the  act  of  the  United  States,  the  fifth  article  of  the 
amended  constitution  of  the  United  States  secures  to  the  owner  just 
compensation  for  property  taken  for  public  use.  (See  U.  S.  Statutes 
at  Large,  vol.  1,  p.  21.) 

The  just  compensation  meant  is  to  make  whole  ;  and  this  cannot  he 
done  without  applying  the  same  remedy  against  the  United  States 
that  the  claimant  could  legally  exact  in  an  action  of  trover  from  an 
individual  who  converts  the  property  of  another,  with  interest  from 
time  of  conversion. 

III.  It  is  the  custom  of  Congress  to  provide  for  such  claims.  (See 
the  following  special  acts:  Henry  Knowles,  (impressment,)  24th 
Cong.,  1st  sess.,  Feb.  17,  1836  ;  A.  J.  King,  (impressment,)  26th 
Cong.,  1st  sess.,  July  21,  1840,6;  Andrew  Moore,  (impressment,) 
Feb.  5,  1833;  Theophilus  Cooksey,  (impressment,)  21st  Cong.,  1st 
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.,  Jan.  3O9  1830;  David  Fielding,  (impremment,)  19th  CSong. ,  2d 
.,  March  2, 1827.) 

C.  K.  AVERILL, 
Attorn^  for  Claimant. 


in  the  court  of  coiiaims. 

William  Aubbrt  vs.  Thb  TTiotbd  States, 
solicitor's  brief. 

Cflaim  for  loss  of  a  horse  and  sleigh  impressed  into  the  service  of  the 
United  States  at  Alburgy  Vermonty  in  March^  1813. 

MATBRUL  FACTS  AS  UNDERSTOOD  BT  THE  SOLICITOR. 

Firri.  An  officer  of  the  United  States  army  pressed  into  the  militarj 
service  of  the  United  States  the  plaintiff's  horses  and  sleigh  to  trans- 

E>rt  troops  from  Albnrg,   Vermont,   to  Plattsbnrg  and  Sackett's 
athor,  iMew  York,  early  in  March,  1813,  and  that  he  was  absent  32 
days.     {Depositions  of  Weeks  and  Steenburg^  Record,  pp.  6,  7.) 

Second.  That  one  of  plaintiff's  horses  failed  at  Canton,  (in  St.  Law^ 
rence  county,  N.  Y.,)  and  he  left  his  sleigh  there,  which  had  been 
broken,  and  he  returned  home  with  his  horses  without  it. 

Steenburg  testifies  '^that  said  horse  failed  at  Canton  in  retamiug, 
where  claimant  was  obliged  to  leave  his  sleigh  broken  and  worthless 
from  hard  usage."     (Record,  p.  7.) 

Weeks  testifies :  ^^  I  was  in  company  all  the  way  in  going  and  re- 
turning, until  claimant's  horses  gave  out  at  Canton,  and  one  of  them 
died."     (Record,  p.  6.) 

Weeks  does  not  state  when  nor  where  the  horse  died,  nor  does 
Steenburg,  but  the  inference  is  that  he  died  after  plaintiff  reached 
home. 

Third.  There  is  no  evidence  that  the  plaintiff  objected  to  the  man- 
ner or  extent  of  the  use  of  his  sleigh  and  horses,  nor  to  the  quantity 
or  quality  of  the  food  supplied. 

Pourth.  There  is  no  evidence  of  the  size  or  weight  of  the  load 
which  plaintiff's  team  drew,  nor  that  he  was  compelled  to  take  an 
improper  load. 

Fifth.  There  is  no  evidence  of  what  disease  the  horse  died,  nor  any 
as  to  the  former  condition  of  the  horse,  nor  any  as  to  the  former  con- 
dition of  the  sleigh,  nor  that  it  was  broken  by  being  overloaded  or 
otherwise  improperly  used,  or  that  it  was  injured  while  in  actual  use ; 
but  it  is  highly  probable  that  the  snow  was  gone,  or  nearly  so,  at  the 
time  of  the  return,  and  the  sleighing  bad,  or  entirely  gone,  and  that 
this  fact  had  much  to  do  with  wearing  down  the  teams  and  wearing 
out  the  sleighs  in  returning,  if  not  in  going  to  Sackett's  Harbor. 

Sixth.  The  petition  does  not,  at  least  clearly,  claim  that  the  plaintiff 
was  not  paid  a  per  diem  for  himself  and  horses,  but  it  is  clearly 
inferrible  from  that  and  Steenburg's  evidence  that  he  was  paid  three 
dollars  per  day  for  the  time  he  was  absent. 
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SeoSntk.  There  is  no  evidenoe  that  this  claim  has  ever  been  pre- 
sented to  the  proper  department  for  payment,  or  to  Congress  for  relief. 

I^AL  PBOPOSmONS. 

FntST.  There  is  no  existing  law  under  which  the  'plaintiff  can  he  paid 
for  the  loss  of  his  horse  or  the  damage  to  his  sleigh. 

The  act  of  1816  is  not  in  force,  nor  is  there  any  other  which  is  ap- 
plicable. This  is  conceded  by  the  plaintiff  in  his  brief.  But  he  claims 
(as  several  others  do  in  similar  cases)  under  the  fifth  amendment  of 
the  Constitution,  which  reads : 

''Nor  shall  private  property  be  taken  for  public  use  without  just 
compensation." 

There  are  three  answers  to  this : 

1.  The  plaintiff  received  his^  compensation  at  the  time,  and  it  is 
presumed  to  have  been  just^  as  there  is  no  evidence  of  complaint  at 
the  time. 

2.  The  damages  now  claimed  are  not  for  the  value  of  property 
taken,  but  for  losses  which  are  claimed,  but  not  sufficiently  proved^ 
to  have  resulted  from  use,  which  was  paid  for  before  the  losses  occurred^ 
and  therefore  is  not  within  the  provision  quoted. 

3.  This  provision  in  the  Constitution  cannot  be  executed  without 
legislation  by  Congress  providing  the  mode,  manner,  and  means  of 
doing  so. 

The  Constitution  simply  lays  down  a  most  valuable  general  rule^ 
and  imposes  a  salutary  duty  upon  the  legislative  branch  of  the  gov- 
ernment, requiring  it  when  it  provides  for  taking  private  property 
for  public  use,  that  it  shall  also  make  provision  for  making  justcom- 
]>ensation.  Taking  private  property  without  making  such  compensa- 
tion is  a  tort  for  which  those  committing  it  are  personally  responsible. 
If,  in  the  present  case,  those  who  impressed  plaintiff's  team  did  not 
make  compensation  for  the  use  that  they  received,  then  they  were  per- 
sonally liable  for  the  tort.  It  is  to  be  presumed  that  the  government 
supplied  them  with  the  necessary  funds,  which  it  was  their  duty  io 
apply  to  that  purpose,  and  until  the  contrary  is  fully  proven,  it  is  to 
be  presumed  they  did  so. 

If  no  adequate  provision  was  made  to  compensate  the  party  when 
his  property  had  been  taken  for  public  use,  the  duty  rests  upoq  the 
legislative  branch  to  make  laws  providing  the  means  and  regulating 
the  compensation.  Without  statute  laws  applicable  to  the  case, 
neither  the  executive  officers  nor  the  courts  can  now  apply  a  remedy. 

If  the  Constitution  alone  furnishes  the  remedy,  then  the  proper  ex- 
ecutive officers  can  apply  that  remedy,  and  there  is  no  necessity  of 
applying  to  this  court.  If  they  cannot  administer  relief  without 
legislation,  then^  clearly,  this  court  cannot.  This  court  cannot  award 
compensation  as  wrongfully  withheld,  when  the  proper  executive  officers 
could  not  rightfully  make  such  compensation.  If  the  plaintiff  is  con- 
stitutionally entitled  to  relief,  it  is  at  the  hands,  not  of  this  court,  but 
of  the  legislature. 

The  federal  Constitution  contains  many  provisions  which  cannot  be 
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practically  applied  and  rendered  effectual  without  legislation  by  Con- 
gress to  put  them  in  operation. 

Nearly  all  the  judicial  power  provided  in  the  Constitution  requires 
legislation  to  carry  it  into  effect.  The  provision  concerning  fugitives 
from  service  or  labor  is  of  the  same  class.  Such  also  is  the  provision 
guaranteeing  each  State  a  republican  form  of  government,  and  pro- 
tecting tbe  States  against  domestic  violence.  The  same  is  true  of 
many  other  provisions.  Congress,  as  well  as  the  State  legislatures, 
has  enacted  laws  for  the  purpose  of  carrying  out  and  practically  ap- 
plyinff  constitutional  provisions.  When  the  Constitution  lays  down 
a  fundamental  provision,  it  is  usually  necessary  for  Congress  to  enact 
detailed  provisions  to  render  it  effective  in  practice. 

This  question  has  been  before  the  Supreme  Court  in  Groves  vs. 
Slaughter^  (16  Peters,  449,)  where  a  provision  of  the  constitution  of 
the  State  of  Mississippi  was  under  consideration.  The  provision  was 
this:  ** The  introduction  of  slaves  into  this  State  as  merchandise  or 
for  sale  shall  be  prohibited  from  and  after  the  first  day  of  May,  1833." 
The  suit  was  upon  a  note  for  slaves  introduced  and  sold  as  merchandise 
in  that  State  after  that  date.  The  court  held  that  legislation  was 
required  in  order  to  execute  the  act,  and  until  provision  was  made 
declaring  the  effect  and  consequence  of  such  introduction,  the  vender 
could  recover  upon  notes  given  upon  such  sale.  The  opinion  of  the 
court  was  gi^en  by  Judge  Thompson,  of  New  York.  At  page  499, 
he  said:  ^^The  question  arising  under  the  constitution  of  Mississippi 
is  whether  this  prohibition,  per  «e,  interdicts  the  introduction  of 
slaves  as  merchandise^  or  for  sale,  after  a  ^iven  time,  or  is  only  direc- 
tory to  the  legislature,  and  requiring  their  action  in  order  to  bring 
it  into  full  operation,  and  render  unlawful  the  introduction  of  slaves 
for  sale." 

It  was  held:  ^ ^Admitting  the  constitution  is  mandatory  upon  the 
legislature,  and  that  they  have  neglected  their  duty  in  not  carrying 
it  into  execution,  it  can  have  no  effect  on  the  eonstruction  of  this  ar- 
ticle. Legislative  provision  is  indispensable  to  carry  into  effect  the 
object  of  this  prohibition." 

Large  portions  of  the  opinion  have  a  direct  bearing  upon  the  pres- 
ent question. 

It  follows  that,  for  want  of  legislative  action  under  the  provision 
of  the  constitution  in  question,  no  recovery  can  be  had  under  it.  Ad- 
mitting, for  the  purposes  of  argument,  that  all  the  facts  set  up  by  the 
plaintiff  are  true,  and  that  the  Constitution  has  been  violated  by  ioi' 
pressing  the  teams,  he  can  have  no  relief  until  Congress  enacts  a  law 
under  which  compensation  can  be  made  for  such  a  tort.  The  wrong 
may  have  been  committed,  but  there  is  no  remedy  provided  under  the 
Constitution  or  laws  which  will  enable  him  to  recover  in  this  court. 
There  is  no  act  of  Congress,  or  contract,  or  regulation  of  a  depart- 
ment, which  entitles  him  to  what  he  demands.  The  act  of  1814  pro- 
vided a  temporary  remedy  for  many  cases,  and  no  other  of  a  general 
character  has  since  been  enacted.  Consequently,  the  plaintiff  cannot 
recover.  (See  Rogers  vs.  Bradshaw,  20  John.  R.,  T35,  and  Livingston 
vs.  The  Mayor  of  New  York,  8  Wen.,  85,  which  were  cases  arising 
under  the  constitution  of  New  York.) 
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SflOONP. — This  is  a  stale  daim^  and  has  never  been  presented  to  the 
department,  nor  pay  demanded,  and  it  is  presumed  to  have  been  paid. 

This  qnestion  has  been  so  fully  discussed  in  the  solicitor's  briefs  in 
other  cases  (Steenburg's  and  Yalentine's)  that  it  is  deemed  unne- 
cessary to  repeat  what  was  said  in  those  cases. 

Thibd. — Interest  is  not  aUoiaahle. 

This  question  has  been  so  fully  discussed  in  numerous  cases  that  it 
is  not  deemed  proper  to  renew  the  discussion. 

R.  H.  GILLET, 

Sclioiior. 
Mabch  22,  1859. 


IN  THE  COUBT  OF  CLAIMS. 

JuNB  6,  1859. 
William  Aubbrt  vs.  Tub  UisnTED  States. 

ScARBUBGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  on  or  about  the  2d  day  of  March,  A.  D. 
1813,  the  United  States  pressed  into  their  service,  belonging  to  him, 
one  span  of  horses,  sleigh,  and  harness,  with  himself,  and  employed 
them  in  transporting  troops  and  military  stores  from  Alburg,  Ver- 
mont, to  Plattsburg  and  to  Sackett's  Harbor,  and  detained  them 
thirty *two  days,  and  so  used  them  that  one  of  the  horses  died.  He 
claims  that  he  is  justly  entitled  to  be  paid  |110,  the  value  of  the  horse, 
and  the  destruction  and  loss  of  the  sleigh,  which  he  valued  at  |25, 
besides  interest. 

George  Weeks^  a  witness  on  the  part  of  the  petitioner,  testifies  as 
follows : 

'^1,  in  March,  1813,  was  residing  in  Champlain,  New  York,  and 
the  complainant  was  residing  in  Alburg,  Vermont,  about  four  miles 
distant.  A  lieutenant,  wearing  the  uniform  of  a  United  States  officer 
in  the  regular  army,  and  eight  United  States  soldiers,  wearing  the 
uniform  of  the  United  States,  on  or  about  the  2d  day  of  March,  1813, 
came  to  my  house  and  pressed  my  team  ;  ordered  it  brought  out  and 
got  into  it ;  then  ordered  me  to  drive  them  to  Alburg,  Vermont, 
which  I  did.  On  our  arrival  the  said  officer  proceeded  to  press  teams, 
and,  among  others,  pressed  the  two-horse  team,  sleigh,  and  harness 
belonging  to  William  Aubery ,  a  farmer  of  Alburg.  The  owners  had 
the  privilege  of  driving  their  own  teams,  or  sending  drivers  with 
them,  and  where  no  driver  was  furnished  the  teams  were  driven  by 
any  one  the  officer  put  over  them.  The  complainant  chose  to  go  with 
his  own  team.  He  was  then  ordered  to  drive  to  Cbamplain,  and  from 
Champlain  to  Plattsburg,  and  on   their  arrival  there  were  placed 
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under  military  orders.  He  remained  there  several  days,  until  the 
United  States  army,  under  General  Pike,  was  ready  to  move.  A  por-^ 
tion  of  the  command  of  Greneral  Pike  was  then  loaded  into  his  sleigh, 
drawn  by  two  good  horses,  the  property  of  the  complainant^  and  they 
proceeded  to  transport  them  to  Sackett's  Harbor,  where  he  discharged 
his  load,  and,  on  returning  to  Watertown,  was  allowed  to  return 
home.  I  was  in  company  all  the  way,  in  going  and  returning,  until 
claimant's  horses  gave  out  at  Canton,  and  one  of  them  died.  I  know 
the  horses  were  abused  for  want  of  sufficient  provender,  and  forced 
along  beyond  their  strength  by  overloading ;  and  I  have  no  doubt 
the  horse  came  to  his  death  by  hard  service  and  usage,  without  any 
fault  of  the  owner,  but  from  the  necessity  and  emergency  to  keep  up 
with  the  movements  of  the  army.  I  value  the  horse  that  died  at  one 
hundred  and  ten  dollars,  and  the  sleigh,  which  was  broken  and  left 
behind,  at  twenty-five  dollars.  According  to  my  best  recollection,  he 
was  absent  in  the  United  States  service  thirty-two  days  in  transporting 
a  portion  of  the  United  States  army,  under  the  command  of  Genend 
Pike,  to  Sackett's  Harbor." 

'^  I  have  forgotten  the  name  of  the  officer  who  pressed  the  teams, 
but  on  their  arrival  at  Plattsburg  they  were  under  the  orders  and  com- 
mand of  General  Pike,  and  continued  under  his  orders  until  dismissed 
at  Watertown." 

Bichard  Steenburg,  also  a  witness  on  the  part  of  the  petitioner, 
testified  as  follows : 

''I,  in  the  month  of  March,  A.  D.  1813,  was  a  resident  of  Alburg, 
Vermont,  and  a  neighbor  to  the  claimant,  who  was  the  owner  of  a 
span  of  horses,  sleigh,  and  harness.  On  or  about  the  8th  of  March, 
1813,  two  United  States  officers  and  eight  soldiers,  in  a  sleigh  driven 
by  (George  Weekes,  of  Champlain,  came  to  Alburg  and  proceeded  to 
press  teams  into  the  United  States  service,  and  among  others  pressed 
the  two-horse  team,  sleigh,  and  harness  belonging  to  the  claimant, 
and  two  teams  belonging  to  deponent,  and  ordered  them  to  be  driven 
to  Champlain,  and  from  thence  to  Plattsburg,  where  they  were  put 
under  military  control,  and  kept  there  until  General  Pike  ordered  the 
army  to  move  west,  when  a  portion  of  General  Pike's  command  was 
ordered  into  the  sleigh  drawn  by  the  horses  of  claimant,  and  they 
proceeded  to  Sackett's  Harbor  with  them,  and  on  returning  to  Water- 
town  were  dismissed,  and  returned  home,  after  being  absent  in  the 
United  States  service  thirty-two  days.  I  went  in  company  with  claim- 
ant to  Sackett's  Harbor,  and  returned  home  in  company  with  him, 
and  know  that  one  of  his  horses  died  of  hard  usage  in  this  service  from 
overloading  and  pushing  the  team  beyond  its  strength,  with  lack  of 
fodder,  and  exposure  standing  out  nights  ;  that  said  horse  failed  at 
Canton  in  returning,  where  claimant  was  obliged  to  leave  his  sleigh, 
broken  and  worthless  from  hard  usage.  I  valued  the  horse  lost  in 
this  service  at  one  hundred  and  ten  dollars,  and  the  sleigh  at  twenty- 
five  dollars.  The  per  diem  allowance  was  three  dollars  per  day  and 
found." 

This  is  all  the  evidence  in  this  case. 

The  petition  in  this  case  was  filed  in  the  year  1856,  more  than  forty- 
two  years  after  the  claim  originated,  and  the  depositions  were  taken 
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in  the  year  1858,  three  years  thereafter.  After  so  great  a  lapse  of 
time,  to  require  the  United  States  to  contest  a  claim  like  this  is  unrea- 
fionahle  and  nnjust.  It  is  of  such  a  character  that,  even  if  it  were  of 
recent  occurrence,  there  would  be  much  difficulty  in  determining 
whether  the  death  of  the  horse  was  occasioned  by  the  negligence  of 
the  United  States ;  but  after  the  lapse  of  nearly  half  a  century  no  in- 
vestigation could  be  made  from  which  a  just  result  could  reasonably 
be  expected. 

Our  opinion  is  that  the  petitioner  is  not  entitled  to  relief. 


36th  Cohqrbss,  >   HOUSE  OP  REPRESENTATIVES.    (  Rep.  CO. 
1st  Session.     \  }  No.  225. 


ISRAEL  KETCHAM. 


Fbbruabt  11,  18 60. -^Reported  from  the  Court  of  Claims,  committed  to  a  Committee  of 

^he  Whole  House,  and  ordered  to  be  printed. 

The  Court  of  Claims  submitted  the  following 

REPORT. 

To  the  honorable  Senate  and  Botue  of  Bepresentatives  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
CM  the  report  in  the  case  of 

ISRAEL  KETCHAM  vs.  THE  UNITED  STATES. 

1.  The  petitions  of  the  claimant  and  amended  petition. 

2.  Original  documentary  evidence  in  the  case  transmitted  to  the 
House  of  Representatives. 

3.  Petitioner's  brief. 

4.  United  States  solicitor's  brief. 

5.  Opinion  of  the  court  adverse. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  said  court,  at  Washington,  this  fifth  day  of  December, 
L^-  ^-J  A.  D.  1859. 

SAMUEL  HUNTINGTON, 

Ghief  Clerk  Court  of  Claims. 


To  the  honorable  the  Court  of  Claims  in  session  assembled: 

The  petition  of  Israel  Ketcham,  of  the  city  of  New  York,  respectfully 
states  that  your  petitioner  had  the  misfortune  of  being  engaged,  as  a 
sub-contractor,  in  the  erection  of  fortifications  on  Dauphin  island^  at 
the  entrance  of  Mobile  bay,  during  the  years  of  1819  and  1820.  In 
the  year  1819  your  petitioner  contracted  with  Nimrod  Farrow,  then 
in  the  city  of  New  York,  to  take  to  Mobile  a  large  number  of  mechanics 
and  laborers,  with  provisions  and  other  supplies,  tools,  implements, 
and  other  materials  for  building  said  fortifications.  Suffice  it  to 
say,  that  all  that  your  petitioner  agreed  with  Farrow  to  do  was  done, 
which  the  vouchers  and  documents  left  with  the  Clerk  of  the  House  of 
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BepresentativeSy  and  directed  to  be  banded  over  to  tbe  honorable  tbe 
Court  of  Claims,  will  more  particularly  show ;  and  happy,  indeed, 
would  your  petitioner  be  if  he  could  say  the  same  justice  had  been 
meted  put  to  him  that  he  had  dealt  unto  others.  In  1824,  Farrow 
acknowledged  as  being  due  from  him  to  your  petitioner  Fcventeen 
thousand  five  hundred  and  twenty-seven  dollars  and  eighty-seven 
cents.  To  that  amount  should  have  been  added  five  hundred  dollars 
that  your  petitioner  paid^  at  the  special  request  of  Farrow,  to  Col.  Ed- 
ward Clark,  who  went  out  to  Mobile  as  agent  for  Farrow^  and  had  no 
money  for  his  outfit;  also,  for  supplies  for  ship.^Orris,  at  Mobile, 
two  hundred  and  thirty  dollars  and  seventeen  cents ;  also,  for  services 
rendered  at  Mobile  after  9th  March,  1820,  one  thousand  dollars ;  the 
same  amount  for  services  rendered  in  1824,  one  thousand  dollars; 
making  an  amount  due  from  Farrow  to  your  petitioner,  3d  of  March, 
1825,  the  sum  of  twenty  thousand  two  hundred  and  fifty-nine  dollars 
and  four  cents.  The  three  last  sums  named  were  not  included  in  the 
action  of  the  last  Congress,  and  if  entertained  by  the  honorable 
the  Court  of  Claims,  proof  will  be  introduced  to  establish  their 
validity.  Farrow,  in  acKnowledging  your  petitioner's  account,  ren- 
dered him  in  1824,  did,  after  due  and  strict  examination  of  the 
different  charges,  stipulate  in  writing  to  pay  your  petitioner  as  far  as 
the  appropriations  of  Congress  should  enable  him  to  do  so.  March  3, 
1825,  Congress  passed  an  act  releasing  Farrow  &  Harris  from  all 
claims  which  government  had  made  on  them  ;  also  to  reinstate  them 
in  possession  of  all  real  and  personal  estate  which  they  had  assigned 
to  government  as  collateral  security  for  advances  made  them,  with  an 
addition  of  seventy-three  thousand  seven  hundred  and  forty-seven 
dollars  and  seventy-eight  cents  in  cash.  All  this  property  and 
money,  by  the  act  of  March  3,  1825,  was  appropriated,  first,  for  the 
payment  of  sub-contractors,  and  after  that,  if  any  overplus,  to  be 
equally  divided  between  Farrow  &  Harris.  The  act  of  the  3d  of 
March,  1825,  also  enjoined  duties  on  the  Secretary  of  War  which  is 
in  proof  that  he,  at  least  in  part,  failed  to  discharge,  in  consequence  of 
which  your  petitioner  has  been  deprived  of  receiving  a  large  amount  of 
money  that  has  been  justly  due  him  over  thirty  years.  The  last 
action  by  the  government  on  your  petitioner's  claim  was  by  the  last 
Congress.  A  bill  was  passed  by  the  Senate  for  your  petitioner's  relief, 
for  seventeen  thousand  nve  hundred  and  twenty-eight  dollars  and  &i\y 
five  cents,  not  the  full  amount  of  principal,  and  no  interest,  which 
your  petitioner  thinks  should  be  allowed.  The  Senate  bill  was  sent 
to  the  House  of  Representatives,  had  its  first  and  second  reading, 
referred  to  the  Committee  on  Claims,  who,  after  a  lengthy  and  closie 
examination,  reported  it  back  to  the  House  with  a  recommendation 
that  the  bill  do  pass,  but  it  did  not  pass,  and  but  for  one  reason,  as 
your  petitioner  believes,  without  a  dissenting  voice;  it  was  not  reached 
to  have  its  final  passage.  Your  petitioner  has  neither  partners,  agents, 
nor  lawyers  to  act  for  him,  but  will  rely  on  the  kindness  and  indnl* 

Sence  cf  the  court  and  solicitor  for  any  informalities  of  his,  that  a 
ecision  may  be  made  in  accordance  with  justice  and  equity.    And, 
as  in  duty  bound,  will  ever  pray. 

ISRAEL  EETCHAM. 
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Statb  op  New  York,  City  of  New  York^  sa: 

I,  Elijah  H.  Riker,  notary  public,  duly  commissioned  and  sworn, 
dwelling  in  the  city  of  New  York,  hereby  certify  that  on  the  day  of 
the  date  hereof,  before  me  personally  appeared  Israel  Ketcham,  to  me 
known,  who,  being  duly  sworn,  did  depose  and  say  that  he  has  read 
the  foregoing  petition  by  him  subscribed,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  the  best  of  his  knowledge  and 
belief. 

ISRAEL  KETCHAM. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  notarial  seal, 
and  the  said  Israel  Ketcham  has  subscribed  his  name  hereto,  at  the 
city  of  New  York,  this  second  day  of  June,  A.  D.  eighteen  hundred 
and  fifty-five. 

ELIJAH  H.  RIKER,  Not.  Pub.  N.  7. 


in  the  court  of  claims. 
Israel  Kbtguam  vs.  the  United  States. 

To  the  honorable  the  judges  of  the  United  States  Court  of  Claims : 

The  petition  of  Israel  Ketcham,  of  the  city  of  New  York,  respect- 
fully showeth  :  That  in  the  year  1818  Messrs.  Farrow  &  Harris  en- 
tered into  a  contract  with  the  United  States  for  the  construction  of  a 
fortification  at  Dauphin  island,  at  Mobile,  and  in  the  year  1819  the 
said  Farrow  &  Harris  also  entered  into  a  contract  with  your  petitioner 
to  furnish  labor  and  materials  for  that  purpose  ;  and,  in  compliance 
with  said  contract,  he  took  out  from  New  York  a  number  of  mechanics 
and  laborers,  with  provisions,  implements,  and  materials,  to  Dauphin 
island,  and  expended  in  the  fulfilment  of  said  contract  the  sum  of 
$22,528^^0^^,  of  which  sum  there  has  been  paid  to  him  only  the  sum 
of  $5,000,  leaving  a  balance  due  and  unpaid  of  $17,628//^,  as  will 
more  fully  appear  by  the  account  hereto  appended,  marked  A. 

To  said  account  the  said  Farrow,  on  the  10th  day  of  March,  1824, 
appended  the  following  acknowledgment,  viz  : 

'^  Mr.  Israel  Ketcham  has  this  day  presented  the  within  account, 
and  can  produce  vouchers  for  the  same  if  it  should  be  required.  I 
do  hereby  promise  to  Mr.  Israel  Ketcham,  in  the  event  of  the  govern- 
ment allowing  the  claim  of  Messrs.  Farrow  &  Harris,  contractors  for 
the  erection  of  fortifications  on  Dauphin  island,  his  claim  so  far  as  it  is 
right  and  just,  and  I  do  not  know,  at  the  present  moment,  anything  to 
the  contrary ;  but  his  claim  is  justly  due  to  him,  which  shall  be  paid 
to  him  or  his  representatives,  in  the  event  of  the  government  leaving  it 
in  the  power  of  me  to  do  so. 

^'  Given  under  my  hand  this  10th  day  of  March,  1824. 

^^N.  FARROW." 

Your  petitioner  would  further  show  that  the  erection  of  said  fortifi** 
cation  was  subsequently  abandoned  by  the  government,  and  several 
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acts  were  subscqnently  passed  by  Congress  for  tlie  relief  of  the  con* 
tractors,  the  saia  Farrow  &  Harris,  with  the  view  of  indemnifying  them 
for  the  losses  consequent  upon  the  abandonment  of  the  work  by  the 
United  States;  and  on  the  third  day  of  March,  1825,  an  act  of  Con- 
gress was  passed,  by  which  it  was  enacted  as  follows : 

"  Be  it  enacted  J  tfc,  That  the  Secretary  of  War  cause  to  be  with- 
drawn and  dismissed  a  suit  which  is  now  pending  by  the  United  States 
against  Nimrod  Farrow  and  his  securities,  for  moneys  advanced  him 
by  the  United  States  as  one  of  the  contractors  for  erecting  a  fort  on 
Dauphin  island  ;  and  that  the  bond  on  which  the  suit  was  instituted  be 
cancelled. 

'^  Sec  2.  And  be  U  further  enacted,  That  the  Secretary  of  War 
cause  to  be  delivered  up  and  released,  by  proper  conveyancefi,  to  Nira- 
rod  Farrow,  contractor  for  erecting  a  fort  on  Dauphin  island,  all  liens 
or  securities  which  the  United  States  may  hold  on  property,  real  or 
personal,  of  the  said  contractor. 

*'Sec.  3.  And  be  it  further  enacted.  That  the  proper  accounting 
officers  of  the  Treasury  Department  pay  unto  Nimrod  Farrow,  contrac- 
tor for  erecting  a  fort  on  Dauphin  island,  or  to  his  legal  representatives, 
the  sum  of  seventy- three  thousand  seven  hundred  and  forty-seven  dol- 
lars and  seventy-eight  cents. 

'*  Provided,  That  the  said  Nimrod  Farrow,  before  he  shall  receive  any 
of  the  personal  property  to  be  delivered  as  aforesaid,  and  before  he 
shall  be  entitled  to  receive  the  money  above  mentioned,  shall  enter  into 
a  bond  to  the  Secretary  of  War  with  security  to  the  acceptance  of 
said  Secretary^  in  the  penal  sum  of  $120,000,  conditioned  that  the  said 
Nimrod  Farrow  shall  appropriate  the  net  proceeds  of  the  personal 
property,  and  the  money  to  be  received,  towards  the  payment  of  the 
debts  contracted  by  Farrow  &  Harris,  or  either  of  them,  or  any  other 
person  or  persons  contracting  under  said  Farrow  &  Harris  for  supplies 
furnished  and  services  rendered  in  or  about  the  erection  of  said  forti- 
fication ;  and  that,  if  there  shall  be  any  surplus  after  paying  the  said 
debts  contracted  as  aforesaid,  said  Farrow  shall  pay  to  said  Harris,  or 
his  legal  representatives  or  assigns,  his  just  proportion  of  said  surplas  ; 
which  bond  shall  be  deposited  by  the  Secretary  of  War,  and  it  shall 
be  the  duty  of  said  Secretary,  upon  the  application  of  any  of  tk 
parties  interested  therein,  and  satisfactory  proof  of  the  failure  of  said 
Nimrod  Farrow  to  fvJfil  the  conditions  thereof,  to  cause  the  said  bond 
to  be  prosecuted  for  the  benefit  of  the  party  or  parties  making  such 
application,  and  of  such  other  person  or  persons  as  may  have  an  in- 
terest in  said  bond, 

**  Sec.  4  And  be  it  further  enacted,  That  an  inventory  be  taken  of 
such  personal  property  as  shall  bo  returned  to  the  said  Farrow  under 
the  provisions  of  this  act,  and  an  estimate  of  its  value  be  made,  under 
such  regulations  as  the  Secretary  of  War  may  prescribe  ;  and  that  there 
be  paid  to  said  Farrow  such  difference  as  exists  between  the  value  of 
the  personal  property  at  the  time  the  same  was  taken  possession  of  by 
the  government  and  its  return,  together  with  the  value  of  the  personal 
property  destroyed  or  lost  while  the  same  was  in  the  possession  of  the 
government,  except  the  same  was  lost  or  destroyed  by  the  act  of  God. 

'^  Sfic.  6.    And  be  it  further  enacted^  That  the  severfd  sums  to  be 
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paid  by  the  provisions  of  this  act  be  paid  out  of  any  money  in  the 
treasury  not  otherwise  appropriated." 

Your  petitioner  would  further  show,  that  a  bond  was  taken  by  the 
Secretary  of  War,  in  pursuance  of  the  provisions  of  said  act,  and  that 
Gilbert  G.  Bussel  was  one  of  the  sureties  in  said  bond,  and  that  he 
signed  the  same  upon  the  express  condition  that  he  was.  to  receive  the 
property  or  money  in  lieu  thereof,  and  pay  the  debts,  which  amounted 
to  $112,000;  but  the  Secretary  of  War  dismissed  a  suit  which  was 
then  pending  agaiiist  Farrow  &  Harris  on  the  part  of  the  United 
States,  and  paid  to  the  said  Farrow  &  Harris  the  sum  of  $73,000, 
but  absolutely  refused  to  return  the  property,  out  of  the  proceeds  of 
which,  and  with  the  said  $73,000,  the  debts  were  to  be  paid  ;  and 
upon  a  sait  brought  by  a  creditor  of  said  Farrow  &  Harris,  claiming 
the  benefit  of  said  act  of  Congress  against  said  surety,  he  was  dis- 
charged, on  the  ground  that  said  Secretary  had  failed  to  execute  the 
provision  of  said  act  in  relation  to  said  property. 

Your  petitioner  further  shows,  that  soon  after  the  passage  of  said 
act  he  caused  an  application  to  be  made  on  his  behalf  to  the  Secretary 
of  War,  to  institute  a  suit  on  said  bond  against  the  principal  and 
sureties  in  the  same  for  his  benefit,  and  at  the  same  time  filed  with 
the  Secretary  the  evidence  of  his  claim  as  a  sub- contractor  of  said 
Farrow  &  Harris,  but  the  said  Secretary  neglected  and  refused  to  cause 
any  suit  to  be  instituted  on  said  bond,  or  to  adopt  any  measure  for  the 
application  of  said  money  and  property  towards  the  payment  of  the 
debt  of  your  petitioner. 

Tour  petitioner  therefore  claims  that  the  provision  of  the  act  of 
Congress  for  the  payment  of  the  just  and  acknowledged  debt  of  your 
petitioner,  as  a  subcontractor,  was  defeated  by  the  wrongful  act  of 
the  Secretary  of  War,  both  by  his  refusal  to  cause  a  suit  to  be  instituted 
on  said  bond,  and  by  his  refusal  to  transfer  said  personal  property 
according  to  the  provisions  of  said  act ;  and  that  his  said  refusal  so  to 
transfer  said  personal  property  in  obedience  to  said  act  of  Congress 
deprived  the  said  petitioner  of  all  remedy  against  the  said  sureties ; 
and  your  petitioner  has  been  wholly  unable  to  collect  his  said  debt,  or 
any  part  of  the  same,  from  said  Farrow  &  Harris,  they  being  wholly 
insolvent,  and  no  part  of  the  same  has  since  been  paid. 

Your  petitioner  therefore  prays  your  honors  to  inquire  into  the 
matters  aforesaid,  and  to  grant  such  relief  as  to  law  and  justice  may 
appertain. 

Adverse  reports  were  made  on  this  claim  in  the  House  of  Representa- 
tives at  the  2d  session  of  the  20th  Congress,  (Rep.  No.  19,)  and  the 
1st  session  of  the  23d  Congress,  (No.  495.)  And  in  the  Senate  his 
petition  was  referred  to  the  Committee  on  Claims  at  the  2d  and  3d 
sessions  of  the  27th  Congress,  but  no  report  made  thereon. 

At  the  1st  session  of  the  33d  Congress,  the  Committee  on  Claims  of 
the  Senate  made  a  favorable  report  on  said  claim,  and  a  bill  for  the 
relief  of  your  petitioner  was  passed  for  the  payment  of  said  sum  of 
$17^528  55,  and  by  the  resolution  of  the  House  of  Representatives  the 
same  referred  to  this  honorable  court. 
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A. 

Messrs.  Farrow  dk  Harris  to  Israel  Ketchamj  Dr. 

« 

25  barrels  of  corn  meal,  at  $5 $126  00 

,       7. ...do.. ..prime  pork,  at  $17  60 122  50 

7. ...do.... beef,  at  $14 98  00 

3... .do do... mess,  at  $16 48  00 

6. ...do.. ..pilot  bread,  at  $8 • 40  00 

15. ...do.. ..navy  bread,  at  $5 75  00 

6  dozen  chepping,  at  $27 162  00 

2.... do.... shovels,  at  $12 24  00 

1.... do.... spades,  at  $12 12  00 

3. ...do... .knives  and  forks,  at  $2 6  00 

3. ...do.. ..iron  spoons,  at  $1 3  00 

1.... do.. ..tin  cups,  at  $1  60 10  50 

6... .do.. ..tin  plates,  at  $2  50 15  00 

3. ...do.. ..mattresses  and  pillows,  at  $36 108  00 

1... .do.. ..hoes,  at  $12 12  00 

2  hedge-hogs,  with  apparatus,  at  $20 40  00 

1  fish  seine,  at  $60 60  00 

6,638  feet  white  pioe  timber,  at  $26 165  96 

24  Rorum  hats,  at  $3 72  00 

Box  for  the  same,  at  $1 1  00 

194  pairs  men's  shots,  at$l  60 291  00 

2  boxes  for  same,  at  $1 2  00 

2  sets  of  harness,  at  $15 30  00 

3^  dozen  wheelbarrows  and  gudgeons,  at  $3  60 147  00 

1  cart,  at  $75 75  00 

4  pairs  cart  wheels,  at  $40 160  00 

1  anchor,  600  cwt.,  at  10  cents  per  lb 67  00 

2  pumps,  boxes,  &c.,  complete,  at  $20 40  00 

2  hhds.  blocks,  at  $200 200  00 

166  lbs.  iron,  cwt.,  qr.,  lbs.,  at  8  cents 12  48 

19  bales  hay,  average  4  cwt.  2  qrs.  0  lbs.,  at  $1  60 128  25 

500  lbs.  oakum,  at  16  cents 75  00 

67  cwt.  1  qr.  16  lbs.  cordage,  at  12  cents 753  76 

1  8-inch  cable,  12  cwt.  0  qrs.  0  lbs.,  at  8  cents 107  52 

1  4-inch  hawser,  2  cwt.  0  qrs.  0  lbs.,  at  9  cents 20  16 

15  fathoms  13-inch  cable,  7  cwt.  2  qrs.  0  lbs.,  at  9  cents.  67  20 

2  kegs  twist  tobacco,  288  lbs,  at  40  cents 115  20 

1  keg  hard  tobacco,  136  lbs.,  at  30  cents 39  90 

1  barrel  roll  tobacco,  168  lbs.,  at  30  cents 68  80 

Barrel,  at  37^  cents 37 

1,624  feet  timber  framed  for  house,  at  18  cents 292  00 

Ship  Orris,  at  $1,600 1,600  00 

For  repairing  agreed  to  be  paid  on  her 348  75 

For  160  passages  from  New  York  to  Mobile,  at  $30..  4,800  00 

Wages  paid  for  100  men  2  months,  average  $30  each  6,000  00 

Board  for  the  same,  $12  each,  2  months 2,400  00 
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Compensation  for  my  own  Bcrvices $3,000  00 

Discoant  on  $5,000  reoeived 75  00 

Expenses  for  going  to  Virginia  after  the  same 80  00 

1  doEen  fancy  chairs,  delivered  at  Red  Bluff,  at  |3  50..  42  00 

Gash  paid  Seth  Belknap 300  00 


22,528  55 


Cr.  hy  cash  received ...,  $5,000  00 

Balance  duo  I.  Ketcham 17,528  55 

22,528  55 


Articles  of  agreement  made  and  entered  into  this  29th  day  of  March, 
1819,  by  and  between  Richard  Harris,  of  Dauphin  island,  contractor 
for  constructing  fortifications  on  said  island,  and  Israel  Ketcham  and 
Jacob  G.  Vandenbergh,  under  the  firm  of  Ketcham  &  Vandenbergh. 
The  said  Ketcham  &  Vandenbergh  agree  and  contract  to  make  or 
cause  to  hs  made  and  delivered  at  Dauphin  island,  all  the  bricks  which 
the  said  Harris  may  require  to  complete  and  finish  the  fort  which  he 
has  engaged  to  construct ;  and  the  said  Ketcham  &  Vandenbergh 
do  hereby  further  agree  that  the  bricks  shall  be  well  made  and  well 
burnt,  and  that  they  shall  be  such  as  the  engineer  or  agent  of  the 
United  States  government  shall  approve  and  receive,  and  that  the 
moulds  in  which  the  said  bricks  ^hall  be  moulded  shall  be  made  to 
measure  ten  inches  in  length,  five  inches  in  breadth,  and  three  inches 
in  thickness,  and  shall  not  be  altered  from  that  size  except  by  mutual 
consent  of  the  contracting  parties.  And  the  said  Ketcham  &  Van- 
denbergh do  hereby  further  agree  that  they  will  deliver  or  cause  to  be 
delivered  unto  the  said  Harris,  at  Dauphin  island  aforesaid,  one  hun- 
dred thousand  bricks,  on  or  before  the  1st  day  of  August  next,  and 
one  hundred  thousand  more  in  all  August  aforesaid,  and  three  hundred 
thousand  monthly  thereafter  until  the  Ist  day  of  April,  1820,  and 
from  that  time  until  the  fortifications  are  completed  eight  hundred 
thousand  shall  be  delivered  monthly,  or  as  many  as  the  said  Harris 
may  want  to  keep  his  masons  employed.  The  said  Harris  agrees  and 
contracts  to  do  everything  reasonable  to  assist  and  aid  the  said  Ketcham 
&  Vandenbergh  in  their  operations  to  complete  and  execute  their  con- 
tract with  him,  and  in  case  of  his  succeeding  in  getting  possession  of 
the  red  bluffs  on  the  east  side  of  Mobile  bay,  that  he  will  permit  the 
said  Ketcham  &  Vandenbergh  to  hold  possession  thereof  until  they 
shall  have  completed  their  contract,  and  at  the  expiration  of  which 
time  the  said  Harris  agrees  to  pay  the  said  Ketcham  &  Vandenbergh 
the  value  of  their  improvements,  provided  it  does  not  exceed  four 
thousand  dollars,  and  provided  that  the  said  Ketcham  &  Vandenbergh 
shall  pay  annually  a  reasonable  rent  for  the  said  bluffs  to  the  said 
Harris  ;  and  the  said  Harris  further  agrees  and  contracts  to  have  two 
piers  extended  and  built  thirty  feet  into  the  water,  as  temporary 
places  to  receive  bricks  on  until  the  1st  of  November  next,  at  which 


8  ISRAEL  KETCHAM. 

time  he  agrees  to  build  a  wharf  or  wharves,  as  Captain  Gadsden  or 
his  saccesBor  shall  think  proper  to  have  built  or  erected,  for  the  safe 
delivery  of  the  said  bricks.  The  said  Harris  agrees  to  receive  the  said 
bricks  from  or  on  the  said  wharf  or  wharves  ;  he  also  agrees  and  con- 
tracts to  pay  the  said  Ketcham  &  Vandenbergh  eleven  dollars  for  each 
and  every  thousand  bricks  that  they  deliver  in  conformity  with  this 
contract.  The  said  Harris  further  agrees  to  furnish  the  said  Ketcham 
&  Vandenbergh  with  provisions  and  such  other  articles  as  shall  be 
wanted  to  execute  the  above  written  contract ;  and  also  to  furnish,  if 
required,  five  thousand  dollars  in  cash,  between  this  and  the  1st  of 
August  next,  provided  the  said  Ketcham  &  Vandenbergh  shall  give 
good  security  for  the  said  advance.  It  is  understood  by  and  between 
the  contracting  parties  that  all  the  advances  made,  either  in  cash  or  in 
provisions  or  other  things,  shall  be  refunded  within  nine  months  from 
the  time  such  advances  shall  have  been  made  ;  also  that  the  bricks  are 
to  be  paid  for  on  delivery,  if  required. 

G-iven  under  our  hands  and  seals  on  Dauphin  island,  this  29th  day 
of  March,  1819. 


In  presence  of — 


L. 

8." 

L. 

8.1 

- 

e 

L,  8.  J 

It  is  further  understood  that  the  said  Ketcham  &  Vandenbergh  are 
to  hold  possession  of  such  part  onl](  of  the  said  red  blufis  as  the  parties 
may  agree  on,  and  in  case  of  a  disagreement  the  principal  engineer  for 
this  station  is  to  determine  how  much  is  necessary  to  carry  on  the 
brickery,  cut  timber,  and  cultivate  for  their  men  and  cattle ;  and  that 
the  said  Harris  is  to  be  consulted  concerning  all  the  improvements  to 
be  paid  for  by  him,  and  if  his  title  should  prove  bad,  he  is  to  pay  for 
such  improvements  only  as  he  shall  hereafter  direct. 

RICH'D  HARRIS. 
ISRAEL  KETCHAM. 
JACOB  G.  VANDENBERGH. 
In  presence  of — 
J.  Clinb. 
A.  Green. 

It  is  agreed  and  understood  by  and  between  Richard  Harris  and 
Ketcham  &  Vandenbergh,  that  the  said  Vandenbergh,  agreeably  to 
his  wish,  is  released  from  the  contract,  and  that  the  said  Ketcham  is 
to  deliver  one-half  of  the  bricks  agreeably  to  the  times  and  upon  the 
terms  mentioned  first  in  this  contract. 

RICH'D  HARRIS.  [l.  8.1 

ISRAEL  KETCHAM.  [l.  8.] 

JACOB  G.  VANDENBERGH.    [l.  s.] 
Test: 

J.  Clinb. 

BOSWELL  Al£OP. 


ISRAEL   KETCHAM. 

'   I.  Keicham  v8.  Thb  United  States. 
Admitted  in  evidence. 


J.  D.  Mcpherson, 

Deputy  Solicitor. 


Washington,  July  3, 1854. 

The  act  of  Congress  of  1825,  for  the  relief  of  Harris  &  Farrow, 
directing  that  $73,000  should  be  paid  to  them,  and  all  their  property 
in  Alabama,  which  had  been  mortgaged  or  conveyed  in  trust,  esti- 
mated at  |12,000,  should  be  returned  to  them  or  paid  for,  unless  it 
had  been  destroyed  or  lost  by  the  act  of  Grod,  never  was  executed. 
The  act  required  Harris  &  Farrow  to  give  bond  and  security  in  the 
8um  of  $120,000  that  the  proceeds  of  the  property,  with  the  $73,000, 
should  be  applied  to  the  payment  of  any  debts  contracted  by  them  or 
their  agents  for  work  done  or  materials  delivered,  &c.,  &c.  This 
^as  done,  and  I  signed  the  bond  on  condition  that  I  was  to  receive 
the  property,  or  money  in  lieu  thereof,  and  pay  the  debts,  which 
amounted  to  $112,000.  The  Secretary  of  War,  in  accordance  with 
the  requirements  of  the  act,  dismissed  a  suit  then  pending  against 
Harris  &  Farrow,  and  paid  the  $73,000,  but  absolutely  refused  to 
give  an  order  for  a  return  of  the  property,  out  of  the  proceeds  of 
which  their  debts  were  to  be  paid.  I  was  sued  by  Roland  Clapp, 
who  claimed  $6,000,  and  was  held  to  bail ;  from  the  order  to  hold  me 
to  bail  I  was  discharged,  upon  the  ground  that  the  Secretary  of  War 
had  failed  to  execute  the  provisions  of  the  act,  whereupon  Clapp  dis- 
missed his  suit.  Had  the  Secretary  complied  with  this,  the  most  im- 
portant provision  of  the  act,  the  just  debts  of  Harris  &  Farrow 
would  have  been  paid  forthwith  ;  but,  by  the  ignorance,  or  something 
worse,  of  the  Secretary  of  War,  he  positively  refused  to  execute  this 

f^art  of  the  law,  and  the  debts  due  for  ''  work  done  and  materials  de* 
ivered  "  were  not  paid.  Having  had  my  right  arm  badly  broke,  and 
the  wrist  joint  dislocated,  not  only  makes  my  writing  bad,  but  pain- 
ful ;  therefore  if  the  committee  desire  explanations  or  further  in- 
formation, and  will  send  for  me,  it  will  be  an  easy  matter  to  give  it 
verbally. 

This  statement  is  made  at  the  request  of  the  Committee  on  Claims 
of  the  Senate  as  communicated  to  me  bv  Mr.  Spencer. 

'GILBERT  C.  RUSSELL. 

Coukty  op  WASniNQTON,  District  of  Cdumhia^  as: 

Personally  appeared  before  me,  C.  W.  C.  Dunnington,  a  justice  of 
the  peace  in  and  for  the  county  aforesaid,  Gilbert  C.  Russell,  who, 
being  duly  sworn,  says  the  foregoing  statements  are  correct  and  true. 

G.  C.  RUSSELL. 
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Sworn  to  and  subscribed  before  me  this  6tb  tTulj,  1854. 

C.  W.  C.  DUNNINGTON, 

Justice  of  the  Peace. 

Admitted  in  evidence. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 


Statb  of  MicHiGANy  Lenatvte  Cownty^  as  : 

Be  it  remembered  that  on  this  2d  day  of  October^  A.  D.  1851,  per- 
sonally came  before  me,  Lucius  G.  Sholes,  a  justice  of  the  peace  in  and 
for  said  county,  Jacob  Ketcham,  of  the  said  county  of  Lenawee,  tome 
well  known,  who,  having  been  duly  sworn,  deposeth  and  saith :  That 
in  the  fall  of  1819  this  deponent  was  living  at  Ithica,  Tompkins 
county,  New  York,  and  entered  into  a  contract  with  his  brother, 
Israel  Ketcham,  of  the  city  of  New  York,  to  go  to  Dauphin  island, 
at  the  outlet  of  Mobile  bay,  for  the  purpose  of  making  brick  for  the 
fortifications  then  erecting  at  that  place  for  the  government  of  the 
United  States,  under  a  contract  with  one  Nimrod  Farrow,  to  whom 
the  said  Israel  Ketcham  was  a  sub-contractor  ;   that  the  deponent  left 
homo  about  the  Ist  of  October,  in  the  year  aforesaid,  and  arrived  in 
the  city  of  New  York  about  the  10th  of  the  same  month,  where  he 
found  his  said  brother  engaged  in  fitting  and  repairing  the  ship  called 
the  '*  Orris,"  which  he  had  purchased  for  the  purpose  of  transporting 
the  hands,  implements,  provisions,  &c.,  to  the  said  island  for  the 
prosecution  of  the  said  work  ;   that  this  deponent  was  present,  and 
assisted  in  loading  said  vessel  with  a  large  quantity  of  provisions, 
consisting  of  beef,  pork,  flour,  corn  meal,  ship  and  navy  bread,  pota- 
toes, beans,  and  other  vegetables  ;  also  a  quantity  of  tools  and  imple- 
ments, such  as  spades,  shovels,  and  axes,  carts,  cart  wheels,  wheel- 
barrows and  wheelbarrow   wheels,   and  a  quantity  of  shoes,  hats, 
tobacco,  and  hay  in  bales ;  also  new  rigging  for  a  number  of  small 
vessels  which  were  calculated  to  have  been  built  at  Fowl  river  for  the 
purpose  of  carrying  materials  to  the  said  island  for  completing  the 
said  works ;   and   that  a  number  of  persons  were  also  hired  and 
shipped  on  said  vessel  as  mechanics  and  laborers  for  the  said  works, 
to  the  number,  as  this  deponent  thinks,  of  150,  who  were  to  receive 
as  wages  from  twenty  to  fifty  dollars  per  month  ;  and  that  the  said 
vessel  sailed  from  the  port  of  New  York,  this  deponent  thinks,  abont 
the  1st  of  November,  m  the  year  aforesaid,  and  arrived  at  said  island 
after  a  passage  of  23  days ;  and  that  soon  after  the  landing  of  me- 
chanics and  laborers  aforesaid  many  of  them  deserted  the  service  of 
Ihe  said  Israel   Ketcham,  without  making   him  any  compensation 
whatever  for  their  passage  or  board,  much  to  the  damage  of  the  said 
Israel  Ketcham,  as  this  deponent  verily  believes  ;  that  this  depone jt 
assisted  in  keeping  the  books  of  his  said  brother,  and  was  present  at 
the  payment  of  said  hands,  and  was  personally  knowing  to  tho^  fact 
of  all  of  them  who  remained  and  labored  on  the  said  works  receiving 
full  pay  and  satisfaction  of  the  said  Israel  Ketcham  ;  and  that,  at 
about  the  expiration  of  two  months  from  the  arrival  of  said  ship  and 
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cargo  at  the  said  island,  the  said  Nimrod  Farrow  came  to  ths  said 
island,  which  was  a  considerable  time  after  he  had  engaged  with  my 
said  brother  to  be  there,  as  this  deponent  heard  him,  the  said  Farrow, 
declare,  and  this  deponent  heard  the  said  Farrow  express  his  entire 
satisfaction  with  the  general  management  and  prosecution  of  the  said 
works  by  the  said  Israel  Ketcham  ;  and  the  said  Farrow  further  ob- 
served that  he  (Ketcham)  should  lose  nothing  by  his  said  detention  or 
by  the  contracts  the  said  Ketcham  had  made  for  the  prosecution  of 
said  works,  and  also  that  all  engagements  of  the  said  Farrow  with 
the  said  Ketcham  should  be  satisfactorily  arranged  and  settled  with 
the  said  Israel  Ketcham.  And  this  deponent  further  saitb  that  soon 
after  the  arrival  of  the  said  Farrow  he  purchased  the  ship  Orris  of  the 
said  Israel  Ketcham,  together  with  all  the  remainder  of  the  said  stock 
of  provisions,  tools,  implements,  and  rigging,  but  at  what  price  and 
upon  what  terms  this  deponent  knows  not.  And  further  this  depo- 
nent saith  not. 

JACOB  KETCHAM. 

Sworn  and  subscribed  before  me  at  Tecumseh  this  2d  day  of  Octo- 
ber, A.  D.  1851. 

LUCIUS  a.  SHOLES, 

Justice  of  the  Peace. 

State  of  Michigan,  Lenawee  County  Clerk* e  Office,  ea : 

I  hereby  certify  that  Lucius  G.  Sholes,  esq.,  whose  name  is  sub- 
scribed to  the  annexed  and  foregoing  certificate  of  deposition,  was  at 
the  date  thereof,  and  still  is,  a  justice  of  the  peace  in  and  for  said 
county,  duly  qualified  and  authorized  by  the  laws  of  the  State  to  take 
the  same,  and  to  all  of  whose  ofiicial  acts  as  such  justice  of  the  peace 
full  i'aith  and  credit  are  due  and  ought  to  be  given  ;  and  that  I  am 
well  acquainted  with  the  handwriting  of  the  said  Lucius  G.  Sholes, 
and  verily  believe  his  signature  subscribed  to  the  annexed  and  fore- 
going certificate  of  deposition  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -1  seal  of  the  circuit  court  for  said  county,  at  Adrian^  this  2d  day 
L^-  S.J  ^^  October,  A.  D.  1851. 

CHARLES  CHANDLER, 

Clerk  of  said  court  and  county. 


District  of  Columbia,  City  of  Washington ,  ss: 

On  this  18th  day  of  December,  1856,  personally  appeared  before 
the  subscriber,  a  justice  of  the  peace  within  and  for  the  city  and  Dis- 
trict aforesaid,  Israel  Ketcham,  who,  being  duly  sworn  according  to 
law«  declares  that  the  papers  and  documents  in  relation  to  his  claims 
filed  with  his  petition  to  the  Congress  of  the  United  States,  and  by  the 
House  of  Representatives  ordered  to  be  referred  to  the  Court  of  Claims, 
are  lost,  or  a  portion  of  them,  and  those  papers  purporting  to  be 
copies  of  original  papers  which  have  been  lost  or  mislaid,  now  pre- 
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sented  by  him  to  said  Court  of  Claims,  are  true  and  perfect  copies  of 
the  originals,  both  in  words  and  figures  ;  that  the  loss  of  said  origi- 
nal papers  was  without  fault  or  negligence  on  his  part,  and  for  wbich 
he  is  not  responsible.  The  deponent  further  declares  that  be  pre- 
sented his  account  and  claim  to  Nimrod  Farrow  sometime  during  the 
year  of  1824 ;  that  its  correctness  was  then  acknowledged  by  said 
Farrow,  who  then  promised  to  pay  the  amount  thereof  to  the  depo- 
nent should  an  appropriation  by  Congress  be  made  which  would 
enable  him  to  do  so,  as  set  forth  in  paper  marked  A.  The  deponent 
further  states  that  an  act  passed  Congress,  and  was  approved  on  the 
4th  March,  1825,  appropriating  money  and  making  provision  for  the 
payment  of  the  claims  of  the  sub- contractors  engaged  on  the  works 

under  the  aforesaid  Nimrod  Farrow  and Harris,  as  mentioned 

and  particularly  referred  to  in  the  before-mentioned  papers  ;  and  in 
consequence  of  the  aforesaid  act  your  deponent  called  upon  the  said 
Nimrod  Farrow,  at  his  residence,  in  Fauquier  county,  in  the  State  of 
Virginia,  and  demanded  of  said  Farrow  payment  of  the  amount  of  his 
said  claim,  viz:  $17,528  55,  and  that  said  Farrow  then  made  no  ob- 
jection to  the  amount  thereof,  or  to  its  payment,  except  his  inability 
to  pay  it,  alleging  that  he  had  disposed  of  all  the  money  appropriated 
by  the  act  of  Congress  aforesaid  which  had  come  into  his  hands,  but 
that  money  enough  would  soon  be  received  by  him  to  pay  all  just  de- 
mands, &c.  The  deponent  further  declares  that,  placing  no  further 
reliance  upon  the  promises  of  said  Farrow,  and  that  no  money  in  pay- 
ment of  his  said  claim  was  likely  to  be  realized  from  that  source,  pro- 
ceeded to  obtain  the  necessary  vouchers  to  establish  his  claim  and  to 
meet  any  objection  that  might  arise  against  its  validity  ;  that  subse- 
quently his  said  account,  with  all  the  original  depositions  and  proofs 
in  support  of  it,  were  placed  in  the  hands  of  the  Hon.  C.  C.  Cambre- 
leng,  then  a  member  of  the  House  of  Representatives,  with  his  peti- 
tion to  Congress  for  relief ;  that  in  the  various  stages  of  the  proceed- 
ings  of  Congress  in  relation  to  his  said  claim,  his  original  papers  and 
documents,  or  a  portion  of  them,  have  been  lost,  and  that  he  has  made 
every  effort  in  his  power  to  recover  the  same,  without  effect,  and  that 
the  same  have  not  since  been  in  his  possession.  Your  deponent  fur- 
tlier  declares  that  before  he  presented  to  Congress  his  said  petition 
and  original  papers  and  proofs,  he  made,  or  caused  to  be  made,  and 
has  preserved,  true  and  accurate  copies  thereof,  which  copies  so  made 
at  that  time  are  the  identical  papers  and  copies  which  he  now  pre- 
sents to  the  Court  of  Claims. 

The  deponent  also  further  declares  that  Jacob  Ketcham,  his  brother, 
John  Hogan,  William  Thomas,  and  Seth  Belknap,  are  dead,  and  that 
Walter  Case,  as  he  was  informed  about  a  year  since  by  his  wife,  was 
imbecile  in  body  and  mind — he  was  then  eighty  years  old  or  there- 
abouts— and  further,  that  Thomas  Ketcham  is  also  dead. 

ISRAEL  KETCHAM. 

Sworn  to  and  subscribed  before  me  the  day  and  year  first  above 
written. 

F.  S.  MEYER, 

Jtiatice  of  the  Peace. 


ISRAEL  EETCHAM.  13 


Btatb  op  Nbw  York,  CUy  of  New  York,  88 : 

Walter  (Jase,  late  of  Newburgh,  county  of  Orange,  and  State  of 
teenth  Congress,  from  Orange  county,  in  said  State,  the  full  term  of 
New  York,  attorney  and  counsellor  of  law,  now  of  Fishkill,  conbty 
of  Dutchess,  and  State  aforesaid,  having  been  duly  sworn,  doth 
depose  and  say,  that  he  served  as  a  representative  in  the  six- 
two  years ;  that  during  all  that  terra,  and  ever  since,  ho  has  been 
intimately  acquainted  with  Israel  Eetcham,  the  petitioner  in  the 
annexed  petition  named,  and  believes  him  to  be  an  honest  man,  who 
would  disdain  to  commit  a  fraud  on  the  government  or  an  individual. 
Deponent  was  at  the  house  of  said  Ketcham,  in  the  city  of  New  York, 
on  or  about  the  first  of  November,  1819,  when  said  Ketcham  was 
about  embarking  with  his  family  on  board  a  ship  then  lying  at  anchor 
near  the  house  of  said  Eetcham,  in  the  harbor  of  New  York,  for  the 
purpose  of  proceeding' to  Dauphin  island,  at  or  near  the  entrance  of 
Mobile  bay,  to  fulfil  a  contract  which  he,  the  said  Ketcham,  had  made 
as  sub-contractor  with  Nimrod  Farrow^  for  building  fortifications  for 
the  government  on  Dauphin  island,  at  or  near  the  entrance  of  Mobile 
bay. 

Deponent  had  a  clear  view,  from  the  windows  of  said  house,  of 
said  ship,  and  the  transactions  on  board  the  same^  and  saw  large 
quantities  of  provisions,  tools,  and  men  going  on  board  of  said  ship, 
from  time  to  time,  at  the  instance  of  said  Ketcham,  and  for  the  pur- 
pose of  performing  his  said  contract  with  the  said  Nimrod  Farrow,  as 
this  deponent  was  at  that  time  informed  by  the  said  Ketcham ;  and 
said  Ketcham  was  to  make  the  brick  for  said  fortifications,  or  procure 
them  to  be  made^  and  find  provisions  for  the  men ;  which  said  depo- 
nent believes  to  be  true.  And  that  said  Ketcham  did  proceed  to  Dau- 
phin island  with  said  ship,  and  arrived  safely  with  his  provisions, 
tools,  and  family,  and  forthwith  entered  upon  the  performance  of  his 
said  contract,  and  actually  performed  said  contract  to  the  satisfaction 
of  the  said  Farrow  and  the  government  of  the  United  States,  as  depo- 
nent was  at  that  time  informed,  and  believes.  During  the  first  ses- 
sion of  the  sixteenth  Congress  deponent  was  in  the  habit  of  corres- 
ponding with  said  Ketcham  after  his  arrival  in  Mobile  bay ;  saii 
Ketcham's  wife  was  deponent's  sister,  and  deponent,  on  that  account, 
iielt  a  deep  interest  in  his  success,  and  that  he  should  not  lo^e  by  his 
said  contract  with  Nimrod  Farrow,  as  aforesaid.  During  the  first 
session  of  the  sixteenth  Congress  deponent  became  satisfied,  from  his 
intercourse  with  members  of  Congress  and  the  heads  of  departments, 
that  no  further  appropriations  would  ever  be  made  by  Congress  for 
erecting  said  fortifications  on  Dauphin  island,  and  deponent  wrote  to 
the  said  Ketcham  to  that  cfiect,  according  to  the  best  of  his  recol- 
lection. After  giving  this  information,  deponent,  at  the  request  of 
said  Ketcham,  spoke  to  John  0.  Calhoun,  then  Secretary  of  War,  to 
know  if  said  Ketcham  could  place  any  reliance  on  government  to  pay 
his  just  demands  against  Farrow,  under  his  contract,  in  case  of  a  sus- 
pension of  building  the  fortifications  on  Dauphin  island.  Mr.  Cal- 
houn's reply  was,  that  the  government  would  not  be  responsible  to  a 
sub-contractor,  unless  an  act  of  Congress  should  be  passed  for  their 
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relief,  yet  the  j  ust  claims  of  said  Ketcham  would  be  protected  as  far 
as  it  would  be  in  the  power  of  the  department  to  do  so,  or  words  to 
that  effect. 

On  the  3d  day  of  March,  1825,  as  this  deponent  has  been  informed 
and  believes,  an  act  was  passed  appropriating  ($73,748  78)  seventy- 
three  thousand  seven  hundred  and  forty-eight  dollars  and  seventy- 
eight  cents  for  the  payment  of  sub-contractors  for  erecting  said  forts, 
but  not  one  cent  of  said  appropriation  was  ever  paid  to  the  said 
Ketcham,  as  this  deponent  has  been  informed  and  believes.     Depo- 
nent knows  that  the  Hon.  Parmenis  Adams,  a  member  of  Congress, 
acted  as  agent  for  the  said  Israel  Ketcham  after  the  said  act  was 
passed  providing  for  the  pay  of  sub-contractors,  as  aforesaid,  under 
the  said  Farrow  &  Harris,  because  the  said  Parmenis  wrote  to  this 
deponent  at  Newburgh,  from  Washington,  in  the  absence  of  the  said 
Ketcham,  saying  that  he  had  applied  to*  Mr,  Barber,  the  Secretary  of 
War  at  that  time^  in  behalf  of  said  Ketcham,  to  have  suits  brought 
against  the  said  Nimrod  Farrow  and  his  securities,  in  behalf  of  the 
sub-contractors  aforesaid,  and  that  Mr.  Barber  assured  him  that  said 
Ketcham  should  be  paid  ;  and,  finally,  that  said  Adams  enclosed  to 
deponent  the  paper  which  fully  established  the  claim  of  the  said 
Ketcham  against  the  said  Farrow  and  the  government,  by  Farrow's 
acknowledging,  in  writing,  the  amount  due  him,  the  said  Ketcham, 
under  his  own  signature,  as  deponent  was  informed  at  that  time,  and 
verily  believes  to  be  true.     Deponent  has  examined  a  copy  of  an 
account,  which  is  hereunto  annexed,  rendered  by  said  Ketcham  against 
said  Farrow  &  Harris,  and  acknowledged  by  said  Farrow  as   being 
justly  due  to  said  Ketcham,  amounting  to  between  seventeen  and 
eighteen  thousand  dollars,  and  has  no  doubt  the  amount  so  charged 
is  correct,  and  should  be  paid,  with  interest ;  and  deponent  also  saith, 
that  such  was  the  intimacy  existing  between  this  deponent  and  the 
said  Ketcham,  and  so  intimately  was  deponent  acquainted  with  the 
business  of  the  said  Ketcham  at  that  time,  and  the  state  of  his  pecu- 
niary affairs,  that  deponent  verily  believes  it  would  have  been  impos- 
sible for  the  said  Ketcham  to  have  received  the  amount  due  him  from 
the  said  Farrow  without  the  knowledge  of  this  deponent,  or  any  con- 
siderable portion  thereof;  and  deponent  also  saith   that  he  Terily 
believes  that  the  whole  amount  admitted  by  the  said  Farrow  in  his 
acknowledgment,   hereunto   annexed,   as  being  then    due    to   said 
Ketcham,  is  still  due  and  owing  to  him,  and  that  great  injustice 
will  be  done  to  him  if  it  should  not  be  forthwith  paid  by  the  govern- 
ment.    Deponent  knows,  and  states  with  confidence^  that  owing  to 
the  failure  of  said  Farrow  and  the  government  to  perform  their  prom- 
ises and  undertakings  aforesaid  with  the  said  Ketcham,  he  was  greatly 
embarrassed  in  his  circumstances,  having  paid  out  large  sums  of 
money  for  said  ship,  provisions,  wages,  and  tools,  without  remune- 
ration.    Deponent  further  saith,  that  he  has  examined  with  great 
care  and  attention  the  annexed  voucher,  marked  A,  and  believes  it  to 
be  a  true  copy  of  the  original  account  of  the  said  Ketcham  transmitted 
to  deponent  by  said  Parmenis  Adams  aforesaid,  and  which  the  said 
Nimrod  Farrow  had  acknowledged  in  writing  to  be  justly  due  to  said 
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Ketcham,  as  aforesaid,  as  appears  from  said  voucher  A.     And  further 
this  deponent  saith  not. 

WALTER  CASE, 

Sworn  before  me  the  25th  day  of  June,  1851. 

WM.  L.  MORRIS, 
OonCr  of  Deeds,  &c. 

Admitted  in  evidence. 

JOHN  D.  Mcpherson, 

Deputy  Solicitor. 

I  hereby  certify  that  I  am  a  physician,  residing  in  the  town  of  Fish- 
kill,  county  of  Dutchess,  State  of  New  York ;  that  I  know  Walter 
Case,  and  occasionally  prescribe  for  him,  and  I  do  not  think  him 
capable  of  giving  testimony  on  any  subject,  in  consequence  of  the  decay 
of  his  mental  faculties  from  age. 

THEODORE  V.  W.  ANTHONY, 

FiSHKiLL,  Dutchess  County f  November  28,  1857. 

DuTCDESS  County,  ss  : 

On  the  thirtieth  day  of  November,  one  thousand  eight  hundred  and 
fifty-seven,  before  me  personally  came  Theodore  Van  Wyck  Anthony, 
to  me  known  to  be  the  individual  whose  signature  is  signed  above, 
and  he,  the  said  Anthony,  did  acknowledge  that  he  signed  the  same, 
and  that  the  statement  made  above  his  signature  is  correct  to  the  best 
of  his  belief. 

ALFRED  W.  LOMAS, 

Justice  of  the  Veace. 

Sworn  on  the  day  and  date  above  written. 


in  the  court  of  claims. 
Israel  Ketcham  vs.  The  United  States. 

The  within  affidavit  is  regarded  as  bringing  the  witness  Walter 
Case  within  the  rule  laid  down  by  the  court  in  the  cases  of  Nock, 
Ketcham,  and  Quilbean,  and  it  is  therefore  agreed  that  his  ex  parte 
affidavit  in  this  case  may  be  read  in  evidence. 

JNO.  D.  Mcpherson, 

DepiUy  Solicitor, 


To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America,  in  Congress  assembled : 

The  petition  of  Israel  Ketcham,  of  the  city  of  New  York,  respect- 
fully states  that  your  petitioner  had  the  misfortune  of  beiud  eogageg 
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as  a  sub  contractor  in  the  erection  of  fortifications  on  Danpliin  island, 
at  the  entrance  of  Mobile  bay,  daring  the  years  1819  and  1820.  In 
the  year  1819  yonr  petitioner  contracted  with  Nimrod  Farrow,  then 
in  the  city  of  New  York,  to  take  out  to  Mobile  a  large  number  of 
mechanics  and  laborers,  with  provisions  and  other  supplies,  tools, 
implements,  and  materials  for  building  the  said  fortifications. 

Your  petitioner,  ift  the  faithful  fulfilment  of  his  agreement,  pro- 
ceeded to  transport  a  large  number  of  mechanics,  and  other  laborers, 
provisions  and  other  materials,  from  the  city  of  New  York  to  Mobile, 
and  in  every  respect  complied  with  his  agreement  with  the  said 
Farrow.     In  consequence,  however,  of  the  failure  of  the  said  Farrow 
to  make*the  advances  to  your  petitioner  which  he  had  stipulated  to  do 
in  his  said  agreement,  your  petitioner,  in  order  to  accomplish  what  he 
had  undertaken,  found  himself  compelled  not  only  to  spend  his  last 
dollar,  but  to  incur  heavy  responsibilities.     Yonr  petitioner  not  only 
furnished  the  articles  agreed  to  be  supplied  by  him,  but  went  out  in 
person  to  Dauphin  island,  and  spent  a  considerable  part  of  the  years 
1819  and  1820  in  efforts  to  aid  the  contractors  in  the  completion  of 
their  work.     The  supplies  furnished  by  your  petitioner  in  pursuance 
of  his  agreement  amounted  in  the  whole  to  $22,528  87,  on  which  the 
only  amount  ever  received  by  your  petitioner  from  the  said  Farrow 
&  Harris,  or  either  of  them,  was  |5,000,  and  $500  of  that  amount 
was  paid  to  Colonel  Edward  Clark  at  the  particular  request  of  said 
Farrow,  and  omitted  to  be  charged  in  your  petitioner's  bill  rendered 
to  said  Farrow,  leaving  a  balance  due  your  petitioner  of  |18,028  87. 
Such  is  the  origin  and  nature  of  your  petitioner's  claim.     And  if  the 
personal  sufferings  of  your  petitioner  could  enhance  his  claims  to  the 
favorable  consideration  of  your  honorable  bodies,  he  might  truly  add, 
that  the  sums  so  expended  and  responsibility  incurred  by  your  peti* 
tioner  occasioned  nearly  his  utter  ruin — depriving  him  of  the  little 
property  he  then  possessed,  embarrassing  his  affairs,  and  injuring  hi? 
health  for  years,  on  account  of  fatigue  and  exposure  in  a  sickly 
climate,  and  leaving  him  with  a  family,  to  struggle  against  all  the 
evils  of  poverty.     The  Congress  of  the  United  States  became  aware  of 
the  difficulties  and  losses  sustained  by  your  petitioner,  in  common 
with  other  sub-contractors  under  Farrow  &  Harris,  and  with  a  view, 
as  your  petitioner  believes,  of  providing  for  cases  similar  to  that  of 
your  petitioner,  on  the   third  day  of  March,  1825,  passed   a   law 
appropriating  the  sum  of  $73,747  78  for  the  benefit  of  sub-contractors 
who  had  just  and  honafde  claims.     Unfortunately,  however,  for  yoar 
petitioner,  the  law  provided  that  the  same  should  be  paid  in  the  first 
instance  to  Nimrod  Farrow,  to  be  by  him  expended  in  the  discharge 
of  the  claims  of  the  sub- contractors,  the  law   requiring    the    said 
Farrow  first  to  give  satisfactory  bonds  to  the  honorable  the  Secretary 
of  War  that  the  money  should  be  faithfully  supplied  by  said  Farrow, 
Bonds  were  given,  and  $58,747  78  of  the  money  was  received  by  said 
Farrow  ;  but  instead  ot  being  applied  in  satisfaction  of  the  claims  of 
those  who  had  contributed  their  time  and  money  to  the  erection  of 
the  caid  fortification,  was  expended,  to  a  very  great  extent,  in  a 
manner  and  for  purposes  totally  foreign  to  the  intention  and  positive 
direction  of  the  act^  and  the  Congress  who  passed  it.     Your  petitioner 
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iras  ready  and  prepared  with  the  proofs  of  his  claim — his  account 
having  been  examined  by  Nimrod  Farrow  in  March^  1824 — and 
Farrow  then  provided  in  writing  to  pay  the  balance  of  your  peti« 
tioner's  account  out  of  such  money  as  might  be  appropriated  by  the 
government ;  and  in  pressing  his  claims  upon  Congress,  said  Farrow 
would  frequently  refer  to  the  sufferings  of  your  petitioner  and  the 
justness  of  his  claims,  in  order  that  Congress  might  be  more  strongly 
induced  to  make  an  appropriation  to  alleviate  the  sufferings  of  your 
petitioner,  notwithstanding  which  your  petitioner  received  not  one 
cent  of  the  amount  so  appropriated  and  paid. 

In  consequence  of  such  misapplication  of  the  moneys  appropriated, 
your  petitioner,  by  his  agent,  Hon.  Parmenio  Adams,  who  was 
member  of  Congress,  applied,  under  the  provisions  of  said  act,  to  the 
Secretary  of  War,  soliciting  the  payment  of  your  petitioner's  claim,  or 
requiring  him  to  cause  suits  to  be  instituted  on  the  bond,  in  the  mode 
prescribed  in  said  act.  Mr.  Barbour,  the  Secretary  of  War,  told  Mr. 
Adams  that  it  was  unnecessary  to  institute  suits  against  Farrow  and 
his  sureties,  as  by  the  act  allowing  Farrow  pay  for  slaves  in  Alabama, 
and  other  additional  allowances,  there  would  be  more  money  coming 
to  Farrow,  in  addition  to  the  moneys  that  had  already  been  paid  him, 
than  would  be  required  to  pay  your  petitioner  and  other  just  claims 
growing  out  of  the  demands  of  sub-contractors ;  and,  that  your  peti- 
tioner might  rest  easy,  his  demands  should  be  paid,  and  that  no 
more  money  should  be  paid  to  Farrow  until  your  petitioner's  claim 
was  satisfied.  Your  petitioner  then  supposed  he  would  very  shortly 
have  the  amount  of  his  demand,  and  believes  that  the  honorable  the 
Secretary  of  War  had  no  doubt  but  that  his  promises  made  to  your 
petitioner's  agent  to  pay  your  petitioner  was  made  in  ^ood  faith,  for 
two  reasons:  first,  the  honorable  the  Secretary  of  War  no  doubt 
thought  that  the  money  would  be  forthwith  coming  from  additional 
credits  which  he  believed  Farrow  entitled  to  ;  and  secondly,  if  means 
were  not  procured  in  that  way,  then  your  petitioner  would  be  paid  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,  on  applica- 
tion to  Congress,  as  Congress,  by  their  act  of  March  3,  1825,  and 
their  bond  of  indemnity,  assumed  the  payment  of  petitioner's  claim. 
Your  petitioner  further  respectfully  states  that  he  conscientiously 
believes  that  government  is  bound  in  equity  and  justice  to  pay  your 
petitioner  the  amount  due  your  petitioner  at  the  time  of  his  settlement 
with  Farrow,  with  interest  from  the  3d  March,  1825  ;  and  your  peti- 
tioner would  begleave  to  assign  the  following  reasons :  Firstly,  because 
Farrow,  after  examining  your  petitioner's  account,  and  acknowledging 
its  correctness,  did  stipulate  in  writing  that  the  same  should  be  paid 
so  far  as  the  appropriations  of  government  should  enable  him  to  do 
so.  Secondly,  because  the  act  of  the  3d  of  March,  1825,  provided  that 
your  petitioner  should  be  paid  as  Farrow  had  stipulated  in  writing  it 
should  be  done.  Thirdly,  the  bond  of  indemnity  taken  by  the  Sec- 
retary of  War  bound  government  to  the  fulfilment  of  its  require* 
ments,  which  were,  that  the  sub-contractors  should  first  be  paid  out  of 
the  moneys  appropriated  for  their  special  benefit  by  the  act  of  the  3d 
March,  1825.  Fourthly,  the  refusal  or  neglect  of  the  Secretary  of 
War  to  institute  suits  for  your  petitioner  against  Farrow  and  his 
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securities,  as  the  act  of  the  3d  of  March,  1825,  directed  he  should  do 
on  application  of  any  sub-contractor  who  might  feel  himself  aggrieved, 
and  by  his  promise  to  see  yonr  petitioner  paid,  renders  the  responsi- 
bility of  the  government  to  yonr  petitioner  conclusive,  as  your  peti- 
tioner conceives  and  verily  believes.  Your  petitioner  would  further 
respectfully  represent  another  important  fact  which  has  come  to  your 
petitioner's  knowledge,  from  investigations  made  and  promulgated 
through  Peter  Hagner,  esq.,  29th  Congress,  first  session,  which  is, 
that  f  15,000  of  the  |73,*r47  78  appropriated  expressly  for  the  pay- 
ment of  your  petitioner's  just  claim  against  Farrow  and  Harris  was 
retained  in  the  treasury  and  passed  to  the  credit  of  Nathaniel  Cox, 
after  your  petitioner's  demand  on  the  Secretary  of  War,  through  his 
agent^  Mr.  Adams,  without  sanction  of  law,  as  your  petitioner  ia 
informed,  and  to  the  prejudice  of  your  petitioner  to  the  amount  of 
that  sum,  with  interest  from  the  3d  of  March,  1825,  up  to  the  time 
that  it  may  be  received  by  your  petitioner.  The  Committee  on  Claims 
of  the  honorable  the  Senate,  in  their  report,  submitted  by  Mr.  Ruggles, 
25th  Congress,  2d  session,  say:  ^' All  the  money  received  under  the 
act  of  the  3d  of  March,  1825,  ought  to  be  refunded  in  order  that  it 
might  bo  applied  by  a  more  faithful  agent,  (alluding  to  Farrow,)  in 
the  payment  of  the  debts  of  a  meritorious  and  suffering  class  of 
creditors^  for  whose  benefit  that  act  was  exclusively  passed.  From 
facts  already  stated,  your  petitioner  cannot  doubt  the  favorable  con- 
sideration of  your  honorable  bodies  to  the  justness  of  his  claim  ;  and,  as 
in  duty  bound,  will  ever  pray. 

ISRAEL  KETCHAM. 

State  of  New  York,  CUy  and  County  of  New  Yorkj  ss: 

On  this  tenth  day  of  December,  in  the  year  1850,  personally 
appeared  before  me,  the  undersigned,  a  commissioner  of  deeds  in  and 
for  the  city  and  county  of  New  York,  duly  appointed,  Israel  Ketcham, 
to  me  known,  who,  being  by  me  duly  sworn,  deposes  and  says  that 
he  has  read  the  aforegoing  petition  by  him  subscribed,  and  knows 
the  contents  thereof,  and  that  the  same  is  in  all  respects  true,  to  the 
best  of  his  knowledge,  information,  recollection,  and  belief. 

ISRAEL  KETCHAM, 

Subscribed  and  sworn  to  before  me  this  10th  day  of  December,  1850. 

JAMES  T.  BOYD, 

Commissioner  of  Deeds, 


A. 

Mewra.  Farrow  dk  Harris  to  Israel  Ketckam^  Dr. 

25  bbls.  corn  meal,  at  |5 |125  00 

7  bbls.  prime  pork,  at  |17  50 122  50 

7  bbls.  beef,  at  $14 98  00 

3  bbls.  beef,  mess,  at|16 48  00 

5  bbls,  pilot  bread,  at  |8 : 40  00 

15  bbls.  navy  bread,  at  |5 75  00 
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6  dozen  chopping  axes,  at|27 |lft2  00* 

2  dozen  shovels,  at  $12 24  00 

1  dozen  spades,  at  $12 12  00 

3  dozen  knives  and  forks,  at  $2 6  00 

3  dozen  iron  spoons,  at  $1 3  00 

7  dozen  tin  caps,  at  $1  50 10  50 

5  dozen  tin  plates,  at  $2  50 15  00 

3  dozen  mattresses  and  pillows,  at  $36 108  00 

1  dozen  hoes,  at  $12 12  00 

2  hedge  hogs^  with  apparatus,  at  $20 40  00 

1  fish  seine,  at  $60 60  00 

6638  feet  white  pine  boards,  at  $25 165  96 

24  Eoram  hats,  at  $3 72  00 

1  box  for  the  same,  at  $  1 1  00 

194  pair  men's  shoes,  at  $1  50 291  00 

2  boxes  for  the  same,  at  $1 2  00 

2  sets  harness,  at  $15 30  00 

3^  dozen  wheelbarrows  and  gudgeons,  at  $3  50 147  00 

1  cart,  at$75 75  00 

4  pair  cart-wheels,  at  $40 160  00 

1  anchor,  600  cwt.,  at  10  cents  per  pound 67  00 

2  pump  boxes  complete,  at  $20 40  00 

2  hhds.  blocks,  at  $100 200  00 

156  lbs.  iron,  at  8  cents 12  48 

19  bales  hay,  average  4  cwt.  2qr.,  at  $1  50-.. ....*  128  25 

500  lbs.  oakum,  at  15  cents ,..  75  00 

57  cwt.  1  qr.  16  lbs.  cordage,  at  12  cents 753  76 

inch  cable,  12  cwt.,  at  8  cents 107  62 

inch  hawser,  2  cwt. ^  at  9  cents 20  16 

15  fathoms  13-inch  cable,  7  cwt.  2  qr.,  at  9  cents 67  20 

2  kegs  twist  tobacco,  288  lbs.,  40  cents 115  20 

1  keg  hand  tobacco,  135  lbs.,  at  30  cents 39  90 

1  bbl.  roll,  168  lbs.,  at  13  cents 58  80 

1  bbl.,  at  37  cents 37 

1624  feet  timber  framed  for  house,  at  18  cents 292  00 

Ship  Orrip,  at  $1,600 1,600  00 

For  repairs  agreed  to  be  paid  on  her 348  75 

For  160  passages  from  New  York  to  Mobile,  at  $30 4,800  00 

Wages  paid  for  100  men  two  months,  average  $30  each...  6,000  00 

Board  for  the  same,  $12  each,  2  months 2,400  00 

Compensation  for  my  own  services 3,000  00 

Disoounton  $5,000  received , 75  00 

Expenses  for  going  to  Virginia  after  the  same 80  00 

1  dozen  fancy  chairs  delivered  at  Bed  Bluffs,  at  $3  50 42  00 

Cash  paid  Seth  Belknap 300  00 

22,528  55 
By  cash  received $5,000  00 

Balance  due  I.  Ketchnm 17,628  55 

.  ,* 

Mr.  Farrow's  acknowledgement 22,528  55 
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Mr.  Israel  Eetcham  has  this  day  presented  the  within  aecoant,  and 
can  produce  vouchers  for  the  same  if  it  should  he  required.  I  do 
iierehy  promise  to  Mr.  Israel  Ketcham,  in  the  event  of  the  government 
Allowing  the  claim  of  Messrs.  Farrow  &  Harris,  contractors  for  the  erec- 
tion of  Ibrtifications  on  Dauphin  island,  his  claim,  so  far  as  it  is  right 
;aad  just^  and  I  do  not  know,  at  the  present  moment,  anything  to  the 
^ntrary;  hut  his  claim  is  justly  due  to  him,  which  shall  be  paid  to  him, 
<or  his  representatives,  in  the  event  of  the  government  leaving  it  in 
ihe  power  of  me  to  do  so. 

Oiven  under  my  hand  this  10th  day  of  March,  1824, 

N.  FARROW. 


B. 

I  certify  and  declare  that  I  was  in  Mobile  county.  State  of  Alabama, 
during  the  year  1819,  and  know  that  Israel  Eetcham  arrived  in  Mobile 
bay  in  the  ship  Orris,  having  on  board  one  hundred  and  sixty  or 
seventy  laboring  men  and  mechanics,  to  be  employed  in  erecting  a 
fortification  at  Dauphin  island,  and  that  the  said  laborers  and  mechan- 
ics were  brought  over  to  Mobile  at  the  instance  and  request  of  Nim- 
rod  Farrow,  esq.,  of  Virginia,  one  of  the  contractors  to  build  the  said 
fortification.  I  also  know  that  a  large  supply  of  provisions  and 
implements  of  different  kinds  for  carrying  on  toe  works  were  brought 
out  in  the  Orris  by  the  said  Ketcham,  and  that  said  provisions,  &c., 
were  applied  for  by  the  agents  of  Farrow  &  Harris  at  the  Red  Bluffs, 
and  considerable  quantities,  I  believe,  were  delivered  to  them  ;  thirty 
dollars  is  the  lowest  price  that  I  know  of  men  being  carried  irom 
New  York  to  Mobile  for  during  the  fall  of  1819  ;  I  was  well  acquainted 
with  the  books  and  accounts  of  Israel  Ketcham,  and  know  that  most 
of  the  men  employed  by  him  were  paid  off  in  full.  I  was  pres- 
ent when,  in  the  spring  of  1819,  Israel  Ketcham  contracted  with 
Richard  Harris  to  make  a  large  quantity  of  brick  for  the  fortification 
at  Dauphin  island,  and  know  that  Harris  agreed  to  let  Ketcham  have 
possession  of  the  Red  Bluff  for  making  the  brick,  in  case  Harris  should 
succeed  in  getting  a  lease  of  it ;  and  I  also  know  that  Harris  refused 
to  let  Ketcham  have  the  possession  at  the  Red  Bluffs,  as  he  had  agreed 
to  do,  on  account  of  which  refusal  said  Ketcham  was  subject  to  and 
suffered  great  inconvenience,  disappointment,  and  loss. 

THOMAS  KETCHAM. 

Sworn  to  before  P.  H,  Wendell,  notary  public,  in  Albany,  State  of 
New  York, 


C. 
City  op  New  York,  bb  : 

William  Thomas,  of  the  city  of  New  York,  being  duly  sworn, 
deposeth  tfnd  saith  that  he  is  well  acquainted  with  Israel  Ketcham,  of 
said  city.     Deponent  has  always  understood  and  believes  that  said 
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Ketcham  was  employed  as  a  sub-contractor,  under  Farrow  &  Harris, 
in  the  construction  of  fortifications  at  Mobile  and  Dauphin  island ; 
that  in  the  years  1823  and  1824  deponent  was  at  Washington  city, 
and  was  acquainted  there  with  said  Farrow  ;  that  deponent  conversed 
with  said  Farrow  about  Mr.  Ketcham's  claim  against  him,  and  depo- 
nent says  that  said  Farrow  several  times  said  that  he  was  anxious 
that  government  should  make  an  appropriation  for  his  benefit,  that 
he  might  be  able  to  pay  Mr.  Ketcham  about  seventeen  thousand  dol- 
lars, which  he  owed  said  Ketcham  for  work  and  materials  done  and 
furnished  by  said  Ketcham  for  the  said  fortifications  at  Mobile  and 
Dauphin  island.  Said  Farrow  said  that  said  Ketcham  had  sent  a  ship 
with  laborers  and  materials.  The  conversation  above  alluded  to 
occurred,  in  the  absence  of  said  Ketcham,  at  Farrow's  rooms,  in  the 
city  of  Washington.  Deponent  had  not  aud  has  not  any  interest  in 
Mr.  Ketcham's  claim  whatever,  except  as  a  mere  acquaintance. 

WILLIAM  THOMAS. 

Sworn  to  before  H.  Meigs,  December  9,  1833. 


D. 

dry  OP  New  York,  as: 

John  Hogan,  of  said  city,  being  duly  sworn,  deposeth  and  saith 
that  in  the  year  1819  he  was  engaged  by  Israel  Ketcham,  of  said  city, 
to  go  with  a  company  of  workmen  of  various  descriptions — pit-sawyers, 
ship-carpenters,  house- carpenters,  laborers,  bakers,  &c. — amounting 
to  about  one  hundred  and  seventy-one  persons,  in  the  ship  Orris,  Cap- 
tain G-reen,  to  Mobile  bay,  for  the  purpose  of  building  a  iort  for  the 
United  States ;  that  the  whole  party  was  provided  with  food  and 
lodging,  and  paid  by  said  Israel  Ketcham ;  that  after  being  there 
about  two  months  the  work  was  discontinued,  as  he  believes,  by  order 
of  government ;  that  deponent  was  paid  about  $77  by  Ketchum  for 
his  work,  and  was  found  by  him  in  passage,  food,  and  lodging  ;  depo- 
nent believes  that  the  whole  party  was  in  some  wav  fully  paid  and 
found  in  passage,  food,  and  lodging  by  said  Ketcham;  tne  party 
remained  there  more  or  less  of  two  months ;  deponent  understood  at 
the  time  that  said  Ketcham  bought  the  said  ship  for  the  purpose  of 
transporting  said  party  to  Mobile,  with  carts,  wheelbarrows,  axes, 
and  other  implements  for  the  work ;  hay  for  horses,  provisions  for 
men,  flour,  bread,  beef,  and  pork,  and  whiskey  in  large  quantities, 
plenty  for  all  hands ;  and  deponent  says  that  he  believes  that  said 
Ketcham  paid  all  the  said  party  their  respective  wages  and  claims  in 
full,  and  that  their  wages  were  at  the  least,  on  an  average,  thirty  dol- 
lars each  per  month. 

JOHN  HOGAN. 

Sworn  to  before  H.  Meigs,  September  20,  1833. 
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E. 


State  of  New  York,  Orange  County ^  ss : 

Personally  appeared  before  me,  the  subscriber,  a  jastice  of  the  peace 
in  and  for  the  county  aforesaid,  ISeth  Belknap,  of  the  village  of  New- 
burg  and  county  aforesaid,  to  me  personally  known  to  be  a  creditable 
witness,  who,  having  been  duly  sworn  according  to  law,  doth  depose 
*  and  say  that  he  is  well  acquainted  with  Israel  Ketcham^  of  the  city 
of  New  York  and  State  aforesaid,  and  has  been  acquainted  with  him 
ever  since  the  year  one  thousand  eight  hundred  and  nineteen,  and 
believes  him  to  be  a  man  of  good  character,  and  upright  in  his  deal- 
ings ;  deponent  was  also  acquainted  with  Colonels  Richard  Harris  and 
Nimrod  Farrow,  now,  as  deponent  understands,  both  deceased,  who 
entered  into  a  contract  with  the  government  of  the  United  States  for 
building  a  fortification  at  Dauphin  island,  in  the  State  of  Alabama ; 
deponent  was  a  sub-contractor  under  the  said  Farrow  &  Harris,  as  was 
also  the  said  Ketcham  ;  that  during  the  spring  and  summer  of  1819 
said  Ketcham  was  under  heavy  expenses^  made  with  Richard  Harris, 
for  making  brick,  and  afterwards,  in  the  fall  of  1819,  under  contract 
with  Nimrod  Farrow,  said  Ketcham  was  at  very  great  expense  in 
taking  out  from  the  city  of  New  York  to  Alabama  a  large  number  of 
mechanics,  laborers,  tools,  implements,  &c.,  for  building  the  fort  on 
Dauphin  island ;  and  that  said  Ketcham  was  actively  employed  in 
aiding,  with  all  his  men,  the  erection  of  the  fort  on  Dauphin  island, 
until  the  spring  of  1820,  when  it  was  understood  that  government 
declined  making  any  further  appropriations  towards  erecting  a  fort  on 
Dauphin  island  ;  and  further  this  deponent  saith  not. 

SETH  BELKNAP. 

Sworn  to  before  Ward  M.  Gazley,  justice  of  the  peace,  Decem- 
ber 2,  1833. 


F. 

Territort  of  Michigan,  Lenaioe  County ^  to  wit : 

Be  it  remembered  that,  on  this  twenty-fourth  day  of  October,  A.  D. 
one  thousand  eight  hundred  and  thirty-three,  personally  came  before 
me,  Ross  Wilkins,  one  of  the  judges  of  the  supreme  court  of  said  Ter- 
ritory, Jacob  Ketcham,  of  the  said  county  of  Lenawe,  to  me  well 
known,  who,  having  been  duly  sworn,  deposeth  and  saith  that  in  the 
fall  of  1819  this  deponent  was  living  at  Ithaca,  Tompkins  county, 
New  York,  and  entered  into  a  contract  with  his  brother,  Israel 
Ketcham,  of  the  city  of  New  York,  to  go  to  Dauphin  island,  at  the 
outlet  of  Mobile  bay,  for  the  purpose  of  making  brick  for  the  fortifica- 
tions then  erecting  at  that  place  for  the  government  of  the  United 
States,  under  a  contract  with  one  Nimrod  Farrow,  to  whom  the  said 
Israel  Ketcham  was  a  sub-contractor ;  that  the  deponent  left  home 
about  the  first  of  October,  in  the  year  aforesaid,  and  arrived  in  the  city 
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of  New  York  about  the  tenth  of  the  same  month,  where  he  found 
his  said  brother  engaged  in  repairing  and  fitting  the  ship  called 
the  Orris,  which  he  had  purchased  for  the  purpose  of  transporting  the 
hands,  implements,  provisions,  &c.,  to  the  said  island  for  the  prosecu- 
tion of  said  work ;  that  this  deponent  was  present  and  assisted  in 
loading  said  vessel  with  a  large  quantity  of  provisions,  consisting  of 
beef^  pork,  flour,  corn  meal,  ship  and  navy  bread,  potatoes,  beans  and 
other  vegetables,  also  a  quantity  of  tools  and  implements,  such  as 
spades,  shovels  and  axes^  carts,  cart-wheels,  wheelbarrows^  wheelbarrow 
-  wheels,  and  a  quantity  of  shoes,  hats,  tobacco,  hay  in  bales,  also  new 
I'iggiiig  for  a  number  of  small  vessels  which  were  calculated  to  have 
been  built  at  Fowl  river  for  the  purpose  of  carrying  materials  to  the 
said  island  for  completing  said  works,  and  that  a  number  of  persons 
was  also  hired  and  shipped  on  board  of  said  vessel  as  mechanics  and 
laborers  for  the  said  works  to  the  number,  as  this  deponent  thinks^  of 
one  hundred  and  fifty,  who  were  to  receive  as  wages  from  twenty  to 
fifty  dollars  per  month,  and  that  the  said  vessel  sailed  from  the  port 
of  New  York,  this  deponent  thinks,  about  the  first  of  November  in 
the  year  aforesaid,  and  arrived  at  said  island  after  a  passage  of  twenty- 
three  days,  and  that  soon  after  the  landing  of  the  mechanics  and  la- 
borers aforesaid  many  of  them  deserted  the  service  of  the  said  Israel 
Eetcham  without  making  him  any  compensation  whatever  for  their  pas- 
sage or  board,  much  to  the  damage  of  the  said  Israel  Ketcham,  as  this 
deponent  verily  believes;  that  this  deponent  assisted  in  keeping  the  books 
of  his  said  brother,  and  was  present  at  the  payment  of  said  hands, 
and  was  personally  knowing  to  the  fact  of  all  those  who  remained  and 
labored  on  the  said  works  receiving  full  pay  and  satisfaction  of  the  said 
Israel  Ketcham,  and  that  at  about  the  expiration  of  two  months  from 
the  time  of  the  arrival  of  said  ship  and  cargo  at  the  said  island  the 
said  Nimrod  Farrow  came  to  the  said  island,  which  was  a  considerable 
time  after  he  had  engaged  with  my  said  brother  to  be  there,  as  this 
deponent  heard  him  declare,  and  this  deponent  heard  the  said  Farrow 
express  his  entire  satisfaction  with  the  general  management  and  pros- 
ecution of  the  said  works  by  the  said  Israel  Eetcham ;  and  the  said 
Farrow  further  observed  to  the  said  Israel  Ketcham  that  he  (Ketcham) 
should  lose  nothing  by  his  said  detention,  or  by  the  contracts  the 
said  Ketcham  had  made  for  the  prosecution  of  said  works,  and  also 
that  all  engagements  of  the  said  Farrow  with  the  said  Ketcham 
should  be  satisfactorily  arranged  and  settled  with  the  said  Ketcham ; 
and  this  deponent  further  saith  that  soon  after  the  arrival  of  the  said 
Farrow  he  purchased  the  ship  Orris  of  the  said  Israel  Ketcham,  to- 
gether with  all  the  remainder  of  the  said  stock  of  provisions,  tools, 
implements,  rigging,  &c.,  but  at  what  price  or  upon  what  terms  this 
deponent  knows  not.     And  further  this  deponent  saith  not. 

JACOB  KETCHAM. 

Sworn  to  and  subscribed,  at  Tecumseh,  the  24th  of  October,  A.  D. 
1833,  before 

ROSS  WILKINS, 

Judge  Supreme  Court. 
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a. 

We  have  long  known  Israel  Ketcham,  of  the  city  of  New  York,  for- 
merly of  Dutchess  county,  and  we  cheerfully  certify  that  we  believe 
him  to  be  a  man  of  good  character,  and  that  we  would  give  full  credit 
to  his  declarations  on  oath  relative  to  his  own  affairs. 

Herman  P.  Quackenboss  James  Tallmadge 

Alpheus  Sherman  Thomas  J,  Oakley 

Levi  Beardsley  B.  Biker 

John  McKeon  John  A.  Graham 

Abraham  Cargill  Peter  H.  Wendover 

M.  Myers  H.  Meigs 

Thos.  Herttell  Walter  Bowne 

J.  Westervelt  Gideon  Lee 

Peter  8.  T?itu8  B.  Knower 

Bichard  Cromwell  Abm.  Yanwest 

N,  Nye  Hall  Wm.  Deitz 

Jeromus  Johnson  Jonathan  S.  Conklin 

Charles  L.  Livingston  M.  Yanschaick 

E.  T.  Throop  John  Yates  Cebra 

Samuel  Swartwout  Daniel  Dusenbury 

Hector  Craig  Jacob  Brush 

D»  Banks  Wm.  Yan  Wyck 

W.  K.  Fuller  Cons.  W.  Lawrence. 

New  York,  September  4,  1833. 

State  of  New  Yore,  OHy  of  New  Torky  ss  : 

I,  Henry  Meigs,  of  said  city,  counsellor  at  law,  formerly  a  member 
of  the  sixteenth  Congress  of  the  United  States,  at  present  recording 
secretary  of  the  American  Institute,  do  hereby  certifv  that  I  have  care- 
fully examined  the  annexed  documents  relative  to  the  claim  of  Israel 
Ketcham  against  the  United  States ;  that  I  have  known  said  Israel 
Ketcham  for  about  thirty  years,  and  have  very  often  heard  of  this  claim, 
which  I  have  no  doubt  whatever  of  its  perfect  truth  and  justice  ;  that 
vouchers  and  papers  hereto  annexed,  marked  C,  being  a  copy  of  Wil- 
liam Thomas'  affidavit ;  D,  being  a  copy  of  John  Hogan's  affidavit, 
both  sworn  before  me  in  1833,  and  voucher  G,  being  a  declaration  of 
full  credit  in  the  integrity  of  said  Israel  Ketcham,  made  in  writing 
in  September,  1833,  signed  by  citizens  known  to  our  country  generally 
as  men  of  unquestionable  truth,  is  a  copy,  as  I  have  not  a  particle  of 
doubt,  of  the  original  declaration  of  which  I  the  least  was  a  signer, 
nor  would  any  one  of  those  signers  hesitate,  if  living,  to  renew  at  this 
distant  time  their  said  declaration  of  confidence  in  the  honor  and 
honesty  of  the  said  Israel  Ketcham. 

H.  MEIGS, 
Of  the  16/A  Congress  of  (he  United  States, 
Now  Recording  Secretary  of  the  American  Institute. 

Admitted  in  evidence* 

J.  D.  Mcpherson, 

Deputy  SoUcitar. 


ISRAEL  KETCUAM.  25 


Senate  CflAMBER,  Jpril  12,  1854* 

Sir  :  The  Senate  Committee  oq  Claims  have  under  consideration  the 

Petition  of  Israel  Ketcham,  praying  relief  for  the  losses  sastained  hy 
im,  as  sub-contractor,  in  the  erection  of  the  fortifications  at  Dauphin 
island,  for  which  Farrow  &  Harris  were  contractors.  In  his  peti- 
tion, Mr.  Ketcham  complains  of  the  misapplication  of  the  sum  of 
$73,487  78  obtained  from  the  United  States  by  said  Farrow  &  Harris, 
under  the  provisions  of  an  act  passed  for  their  relief  on  the  8th  of 
March,  1825^  (U.  S.  Statutes  at  Large,  vol.  6,  p.  332.)  The  petitioner 
alleges  that,  on  the  failure  of  Farrow  to  comply  with  the  provisions 
of  said  act,  he  applied  to  the  Secretary  of  War  to  prosecute  the  bond 
as  required  by  the  act,  which  the  Secretary  failed  to  do,  thus  leaving 
him  (the  petitioner)  without  remedy.  Furrow  &  Harris  and  their 
sureties  having  become  insolvent  and  irresponsible. 

The  committee  desire  to  be  informed  whether  the  files  or  records  of 
the  department  contain  any  evidence  of  any  such  application  by 
Mr.  Ketcham,  or  any  one  else ;  and  if  so,  whether  the  department 
took  any  action  in  the  matter  ;  they  also  desire  to  be  furnished  with 
any  facts  in  the  possession  of  the  department  calculated  to  throw  light 
upon  the  merits  of  the  case. 

I  have  the  honor  to  be  your  obedient  servant^ 

8,  P.  CHASE. 

Hon.  Jefp.  Davis,  Secretary  of  War. 

Copy  admitted  to  be  correct. 

JOHN  D.  McPHERSON, 

Deputy  Solicitor. 


War  Department, 
Waahingtont  May  4,  1864. 

Sir:  In  reply  to  your  inquiry  of  the  12th  ultimo,  whether  Israel 
Ketcham,  or  any  one  else,  ever  applied  to  the  Secretary  of  War  to  prose- 
cute the  bond  given  by  Farrow  &  Harris,  contractors  for  the  erection 
of  fortifications  on  Dauphin  island,  I  have  the  honor  to  transmit  you 
a  report  of  the  colonel  of  engineers,  stating  that  there  is  no  evidence 
on  record  of  any  such  application  having  been  made,  and  giving  all 
the  information  relating  to  the  subject  in  the  possession  of  the  depart- 
ment. 

Very  respectfully,  your  obedient  servant, 

JEFF'N  DAVIS, 
Secretary  of  War. 
Hon.  S.  P.  Chase, 

0/  Committee  on  Claima,  Senaie. 
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Engineer  Department, 
Washington^  April  28,  1854. 

Sir:  In  reply  to  the  letter  of  the  Hon.  S.  P.  Chase,  of  the  Senate 
Committee  on  Claims,  of  the  12th  instant,  referring  to  the  act  of  the 
3d  of  March,  1825,  for  the  relief  of  Nimrod  Farrow  and  Bichard 
Harris,  and  inquiring  whether  an  application  was  ever  made  by  Israel 
Ketcham,  or  any  one  else,  to  the  Secretary  of  War  to  prosecute  the 
bond  given  by  Farrow  &  Harris,  principal  contractors  in  the  erection 
of  the  fortifications  at  Dauphin  island,  and  asking  to  be  furnished 
with  any  facts  in  possession  of  the  department  calculated  to  throw 
light  upon  the  merits  of  tho  case,  I  have  the  honor  to  report  as 
follows : 

There  is  no  registry  of  any  letter  received  from  Israel  Ketcham,  nor 
has  this  department  been  able  to  fall  upon  any  trace  leading  to  letters 
from  other  persons  making  application  for  the  prosecution  of  the  bond 
in  question.  It  appears,  however,  from  extracts  from  the  records  of 
this  office  given  below,  that  "  the  bond  has  been  taken,  the  money  has 
been  paid,  and  upon  an  application  and  satisfactory  proof  of  the 
failure  of  Farrow  to  fulfil  the  condition  of  the  bond  it  has  been 

Srosecuted  ;  and,  moreover,  that  on  the  6th  of  October,  1826,  the  War 
department  determined  to  take  no  further  steps  in  the  matter  until 
Congress  shall  decide  upon  the  course  to  be  pursued."  . 

For  information  on  this  complicated  subject,  I  beg  leave  respect- 
fully to  refer  to  the  following  congressional  documents : 

Eeports  of  Committees,  2d  session,  18th  Congress,  1824-'25,  vol.  1, 
Eep.  69 ;  State  Papers,  2d  session,  20th  Congress,  1828-'29,  vol.  2, 
Doc.  21 ;  Executive  Documents,  2d  session,  23d  Congress,  1834-'35, 
vol.  3,  Doc.  78 ;  Reports  of  Committees,  2d  session,  24th  Congress, 
1836-37,  vol.  2,  Rep.  245  ;  Senate  Documents,  2d  session,  25th  Con- 
gress, 1837-'38,  vol.  4,  Doc.  367  ;  Reports  of  Committees,  3d  session, 
25th  Congress,  1838-39,  vol.  1,  Rep.  39  ;  Reports  of  Committees,  3d 
session,  27th  Congress,  1841-'42,  vol.  1,  Rep.  50. 

I  have  the  honor  to  be,  very  respectfully,  your  most  obedient, 

JOS.  G.  TOTTEN. 
Brevet  Brigadier  Generaij  and  Colonel  of  Engineers. 


Extract  from  a  letter  from  General  A.  Macomb  tD  the  Hon.  James 
Barbour,  Secretary  of  War,  dated  August  28, 1826,  reporting  upon  two 
communications  addressed  to  the  Secretary  by  Colonel  G.  C.  Russell,  as 
the  attorney  for  Nimrod  Farrow,  and  referring  to  the  act  of  the  3d  of 
March,  1825,  for  the  relief  of  Nimrod  Farrow  and  Richard  Harris. 

^^  All  the  requisitions  of  this  section  (third  section,  act  3d  March, 
1825,)  have  been  fully  complied  with  ;  the  bond  has  been  taken^  the 
money  has  been  paid,  and  upon  an  application  and  satisfactory  proof 
of  the  failure  of  Farrow  to  iulfil  the  condition  of  the  bond  it  has  been 
prosecuted." 
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Copy  of  a  letter  from  the  War  Department  to  Gilbert  0.  Bussell^ 
^sq.,  dated  War  Department,  October  6,  1826. 

*'Sir:  I  have  received  your  communication  of  the  present  date, 
'desiring  an  answer  to  your  letters  addressed  to  me  last  summer  on  the 
subject  of  carrying  into  effect  the  act  of  Congress  passed  the  3d  of 
Jllarch,  1825,  entitled  an  act  for  the  relief  of  Farrow  &  Harris. 

^^  In  answer  to  your  communication,  I  have  to  say  to  you  that,  as 
the  subject  has  been  referred  to  Congress,  and  as  it  is  now  before  that 
body,  and  as  there  are  so  many  difficulties  connected  with  it  from  the 
variety  of  conflicting  interests  which  have  been  presented  since  the 
passage  of  the  act,  the  department  is  determined  to  take  no  further 
steps  in  the  matter  until  Congress  shall  decide  upon  the  course  to  be 
pursued." 


War  Department, 
Washington,  January  29,  1855. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  23d  instant,  enclosing  the  petition,  papers,  and  Senate  bill  464, 
for  the  relief  of  Israel  Ketcham,  and  asking  for  all  facts  in  the  pos- 
session of  this  department  that  will  throw  additional  light  upon  the 
claim. 

In  reply,  I  transmit  you  a  report  of  the  chief  engineer,  from  which 
you  will  perceive  that  the  only  information  in  the  department  not 
contained  in  the  papers  sent  by  you  is  in  the  report  of  that  officer 
dated  April  28,  1854,  which  was  sent  to  the  Committee  on  Claims  of 
the  Senate,  in  a  letter  from  this  department  dated  May  4, 1854,  copies 
of  which  are  now  enclosed. 

All  the  papers  are  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

JEFFERSON  DAVIS, 

Secretary  of  War, 

Hon.  D.  Mace, 

Of  Committee  on  ClaimSy  House  of  Representatives. 


Engineer  Department, 
Washington,  January  26,  1855. 

Sir  :  I  respectfully  return  herewith  the  papers  in  the  case  of  Israel 
Ketcham,  a  petitioner  to  Congress  for  indemnity  for  losses  sustained 
by  him  under  a  contract  with  Nimrod  Farrow,  contractor  for  the 
erection  of  fortifications  on  Dauphin  island.  Mobile  bay,  which,  with 
a  letter  from  the  Hon.  Daniel  Mace,  of  the  Committee  on  Claims, 
dated  the  23d  instant,  were  referred  by  you  to  this  office  for  infor- 
mation. 

The  only  information  in  this  office,  in  reference  to  this  contract, 
which  is  not  already  embodied  in  the  papers  referred,  was  reported  to 
you  in  a  communication  from  this  office  on  the  28th  of  April,  1854. 
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This  report,  it  appears,  was  transmitted  from  the  War  Department, 
on  the  4th  of  May^  1864,  to  the  Hon,  8.  P.  Chase,  of  the  Committee 
on  Claims  of  the  Senate,  and  as  it  is  not  found  among  the  papers  re- 
ferred, I  have  added  to  them  a  copy  of  it,  and  of  your  letter  with 
which  it  was  transmitted  to  Mr.  Chase. 

I  am,  very  respectfully,  your  obedient  servant, 

JOS.  G.  TOTTEN, 
Brevet  Brig.  Gen.y  Top.  Eng. 
Hon.  Jefferson  Davis, 

Secretary  of  War. 


Circuit  Court  of  the  District  of  Columbia^  for  the  county  of  Washington. 
James  Barbour,  Secretary  of  War,  use  of  Boland  Clapp,  vs.  Gilbert 

C.   BUSSELL. 
December  Term,  1828 — ^Action  of  debt  in  bond. 

I,  John  A.  Smith,  clerk  of  the  circuit  court  of  the  District  of  Co- 
lumbia, for  the  county  of  Washington,  hereby  certify  that  on  the 
20th  July,  1826,  the  above  suit  was  instituted,  and  discontinued  at 
December  term,  1828,  as  appeareth  of  record. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
[l.  s.l  affixed  the  seal  of  said  court  this  8th  January,  1855. 

JOHN  A.  iSMITH,  Clerk. 


Circuit  Court  of  the  District  of  Columbia^  for  the  county  of  Washington. 
The  Secretary  of  War,  use  of  Roland  Clapp,  vs.  Gilbert  C.  Russell. 

No.  120  trials— December  Term,  1828. 

I,  John  A.  Smith,  clerk  of  the  circuit  court  of  the  District  of 
Columbia,  for  the  county  of  Washington,  do  hereby  certify  that  in 
the  above  entitled  cause  is  filed  a  copy  of  a  bond  made  the  19th  day 
of  April,  1825,  whereby  Nimrod  Farrow,  George  Fisher,  Wm.  Kelly, 
L.  H.  Jones,  Gilbert  C.  Russell,  and  Jacob  Fisher,  became  bound 
unto  James  Barbour,  Secretary  of  War,  in  the  sum  of  $120,000,  con- 
ditioned  for  the  fulfilment  by  said  Farrow  of  the  provisions  of  the 
third  section  of  the  act  of  Congress  for  the  relief  of  Farrow  &  Harris, 
approved  March  3,  1826^  and  upon  said  copy  is  the  tbllowing  indorse- 
ment, to  wit : 

'^  Let  the  suit  on  the  bond  be  prosecuted  according  to  the  directions 
of  the  act. 

**  JAMES  BARBOUR. 

' '  War  Department,  July  20,  1826.*' 
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In  testimony  whereof,  I  have  hereunto  subscrihed  my  name  and 
affixed  the  seal  of  said  court  this  5th  day  of  December,  1856. 
[l.  s.]  JNO.  a.  smith,  CUrk, 

Deposition  of  Israel  Ketcham. 

[Extracted  from  Kep.  Com.  69,  H.  R.,  2d  sess.,  18th  Cong.,  p.  61] 

The  deposition  of  Israel  Ketcham,  of  the  city  of  New  York,  taken 
at  the  city  of  Washington  this  12th  day  of  March,  1824,  in  presence 
of  Thomas  Swan,  esq.,  commissioner,  &c.,  to  be  read  in  evidence  on 
the  claim  of  Harris  &  Farrow. 

This  deponent,  being  duly  sworn,  says  that  he  became  acquainted 
with  Nimrod  Farrow,  esq.,  in  the  city  of  New  York,  on  the  1st  of 
September,  1819,  where  he  entered  into  an  agreement  with  the  said 
Farrow,  who  was  concerned  with  Bichard  Harris  under  a  contract 
with  the  government  of  the  United  States  to  build  extensive  fortifica- 
tions on  Dauphin  island  ;  that  the  said  Farrow  advanced  to  the  depo- 
nent the  sum  of  |5,000,  to  be  used  in  the  purchase  of  materials,  &c., 
for  the  use  of  the  works  on  said  island,  and  that  in  pursuance  thereof 
lie  did  so  lay  out  the  same,  and  purchased  a  suitable  vessel,  and  pro- 
"vided  it  with  various  materials,  implements,  &c.,  and  shipped  one 
liundred  and  sixty  laborers  and  mechanics,  and  arrived  at  the  island 
4kbout  the  25th  of  November,  1819  ;  that  he  found  about  two  hundred 
laborers  judiciously  employed  in  the  objects  of  the  contract,  and  that 
lie  remained  on  the  island,  or  in  its  vicinity,  until  the  month  of  May, 
1820 ;  and  that  the  contractors  had  progressed  in  considerable  and 
-costly  preparations,  when  it  was  agreed  between  the  contractors  and 
•General  Turner  Starke,  of  Alabama,  to  substitute  black  for  white 
labor,  the  contractors  to  furnish  one  hundred  efficient  negro  laborers, 
and  the  said  Starke  as  many  more ;  that  the  said  change  of  black  for 
white  labor  was  in  successful  operation  when  deponent  left  the  island, 
and,  in  the  opinion  of  this  deponent,  was  a  change  which  would  have 
insured  a  successful  termination  of  their  contract,  and  would  have 
resulted  in  a  profit  to  the  contractors  of  at  least  $300,000,  arising  as 
well  from  the  substitution  of  black  labor  as  the  great  and  unexpected 
fall  of  the  price  of  every  kind  of  labor  and  material  necessary  to  com- 
plete the  contract. 

Question.  How  long  have  you  been  acquainted  with  Bichard  W. 
Nay  lor,  who  is  in  the  employment  of  Messrs.  Farrow  &  Harris  as 
.storekeeper  at  the  public  works  at  Dauphin  island  ? 

Answer.  I  became  acquainted  with  B.  W.  Naylor  from  the  winter 
of  1819,  and  have  known  him  to  the  present  time,  and  believe  him  to 
be  a  man  of  industrious  habits  and  good  morals,  and  should  place 
^confidence  in  any  statement  of  his  on  oath. 

ISBAEL  KETCHAM, 

I  have  no  questions  to  ask  the  witness. 

THOMAS  SWAN, 
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District  of  Colubibia,  Washington  County: 

On  this  12th  of  March,  1824,  appeared  Israel  Ketcham,  who  made 
oath  in  due  form  of  law  that  the  facts  set  forth  in  the  aforegoing  affi- 
davit subscribed  by  him  are  true,  to  best  of  his  knowledge  and  belief. 
Given  under  my  hand  and  seal  the  day  and  year  above  written. 

R.  C.  WEIGHTMAN,  [l.  sJ 

Justice  of  the  Peace. 

Extracts  from  rtpoi't  No.  181,  House  of  Representatives y  2Qth  CongresSj 

1st  sessiouy  March  7,  1828. 

The  Committee  on  Claims^  to  whom  was  referred  the  petition  of  Richard 
Harris  and  Nimrod  Farrow ^  of  the  State  of  Virginia,  report : 


The  petitioners  have  exhibited  an  account  current  claiming  for 
actual  expenditures,  damages,  and  losses,  a  balance  of  $78,618  45}. 
But  in  this  account,  under  the  head  of  expenditures,  some  items  are 
charged  for  which  the  committee  think  the  United  States  are  not 
liable.  If  these  be  excluded,  the  aggregate  of  expenditures,  as  evi- 
denced by  the  account,  will  be  about  $313,662,  which  is  more  than 
$1,800  greater  than  the  amount  to  which  Mr.  Naylor  testified.  This 
coincidence,  though  not  exacts  is  yet  remarkable,  considering  the  ex- 
tent and  variety  of  these  transactions,  and  goes  to  strengthen  the 
confidence  which  the  committee  think  ought  to  be  reposed  in  the  tes- 
timony of  Mr.  Naylor.  This  sum  of  $311,839,  the  committee  beliere, 
includes  the  price  paid  at  different  times  for  the  slaves  purchased  for 
carrying  on  the  work  on  Dauphin  island.  No  danger  is  perceived  ia 
assuming  it  as  the  correct  criterion,  for  the  only  apprehension  which 
can  rest  upon  the  mind  of  any  one  is,  that  the  allowance  may  not  be 
so  great  as  that  which  the  petitioners  may  be  entitled  to  receive. 
According  to  the  statement  of  Colonel  Clarke,  the  amount  should  be 
greater  by  upwards  of  $43,000,  and  it  is  $39,618  45J  less  than  the 
sum  claimed  as  the  balance  due  the  petitioners  in  the  account  current. 
But  the  coincidence  between  the  account  and  the  statement  of  Mr. 
Naylor  induces  the  committee  to  rely  upon  his  testimony,  and  to  fix 
the  whole  amount  of  expenditures  at  $311,839,  instead  of  $355,000, 
the  statement  of  Colonel  Clarke.  *  *  *  * 

In  the  next  place,  the  petitioners  charge  for  the  loss  of  seventeen 
slaves,  detained  by  the  United  States  and  not  returned  to  them.  The 
committee  cannot  doubt  that  the  slaves,  eighty-one  in  number,  were 
in  possession  of  the  United  States,  and  ought  to  have  been  returned. 
The  deed  of  trust  to  Captain  Gadsden,  dated  April  10,  1820,  before 
referred  to  by  the  committee,  and  the  report  of  the  chief  engineer  to 
the  Secretarv  of  War,  dated  April  22,  1822,  furnish  conclusive  evi- 
dence as  to  this  point. — (See  Rep.  Com.,  2d  sess.  18th  Con.,  No.  69.) 

The  committee  are  therefore  of  the  opinion  that  the  United  States 
should  pay  for  the  seventeen  slaves  lost  or  detained  in  their  possession^ 
and  not  returned  to  the  owners. 
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The  claim  of  the  petitioners,  if  decided  according  to  the  principles 
indicated  hy  the  committee,  will  stand  as  follows : 

The  United  States  to  Harris  &  Farrow^ 

Dr. 

To  amount  of  actaal  expenditures  under  a  contract  for 

erecting  a  fortification  on  Dauphin  island $311,839  00 

To  the  value  of  17  slaves  lost,  which  were  kept  from  the 

possession  of  the  contractors  under  a  deed  of  trust 10,200  00 

322,039  Oa 

Cr. 

Bj  cash  paid  at  sundry  times  for  work  put  up  and  mate- 
rials furnished $162,251  37 

By  81  slaves,  cost  $600 48,000  00 

By  amount  of  award  of  commissioner 73,747  78 

283,999  15 
Leaving  this  sum  due  the  contractors 39,039  8& 


•*■ 


Decision  of  the  Secretary  of  War^  printed  in  Doc.  27,  House  of  Repre- 

sentateSy  2Qth  Cong.^  2d  sess,^  p.  2. — [370.] 

The  accounting  officers  of  the  treasury  will  allow  under  the  4th 
section  of  the  act  of  March  3,  1825,  for  the  relief  of  Farrow  Ss 
Harris,  under  conformity  with  the  within  report  of  the  Committee  on 
Claims,  to  John  Scott,  the  attorney  of  Nimrod  Farrow,  and  trustee 
under  an  assignment  of  Nimrod  Farrow,  to  secure  certain  sums  of 
money  to  he  paid  to  John  Glassell,  Margaret  Glassell,  and  to  Joseph 
Lewis,  the  amount  of  two  judgments  against  John  Tutt  and  John 
Ashley,  the  sum  of  two  thousand  two  hundred  dollars,  being  the  value 
of  seventeen  slaves  which  were  taken  possession  of  by  the  United 
States,  and  which  were  not  returned  to  the  above-named  Farrow  <&. 
Harris 

SAM'L.  L.  SOUTHARD, 

Acting  Secretary  of  War. 

Dbparthrnt  of  War,  June  2,  1828. 


Extract  from  memorial  of  Nimrod  Farrow ,  dated  December  17,  1828, 
printed  in  Doc.  36,  2rf»M«.,  20/A  Cong, j  p.  11. — [370.] 

Statement  showing  the  balance  due  under  the  4th  section  of  the  act 
^  of  Congress,  passed  March  3,  1826,  for  the  relief  of  Harris  & 
Farrow. 

Loss  on  60  slaves  by  reduction  on  value,  whilst  they  were 
detained  by  government  (see  Lieutenant  Ogden's  depo- 
sition,) $200  each |10,00a 
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Price  of  28  slaves  who  died  or  ran  away  during  that 

period,  at  $700  each $19,600 

Loss  of  vessels,  boats,  horses,  &c.,  supposed  worth  $10,000, 

one  moiety 5,000 

34,600 
By  assignment  to  the  United  States  for  balance  due  Coxe.         15,000 

19,600 
Interest  on  this  sum  from  December  31,  1825,  to  June  1, 

1828 2,842 


22  442 
Then  paid loi200 

Due  with  interest  from  June  15,  1828 12,242 


in  the  court  of  claims. 

Israel  Ketcham  vs.  The  United  States. 

petitioner's  brief. 

Statement. 

In  the  year  1818  Messrs.  Farrow  &  Harris  entered  into  a  contract 
with  the  United  States  for  the  construction  of  a  fortification  at  Dau- 
phin island,  at  Mobile,  and  in  the  year  1819  the  said  Farrow  &  Harris 
also  entered  into  a  contract  with  the  petitioner  to  furnish  labor  and 
materials  for  that  purpose  ;  and  in  compliance  with  said  contract  he 
took  out  from  New  York  a  number  of  mechamics  and  laborers,  with 
provisions,  implements,  and  materials,  to  Dauphin  island,  and  ex- 
pended in  the  fulfilment  of  said  contract  the  sum  of  $22,528  55,  of 
which  sum  there  has  been  paid  to  him  only  the  sum  of  $5,000,  leaving 
a  balance  due  and  unpaid  of  $17,528  55,  as  will  more  fully  appear  by 
the  account.— (Rec,  pp.  20,  21.) 

To  said  account  the  said  Farrow,  on  the  10th  day  of  March,  1824, 
appended  the  following  acknowledgment,  viz  : 

'^Mr.  Israel  Ketcham  has  this  day  presented  the  within  aooonnt, 
and  can  produce  vouchers  for  the  same  if  it  should  be  required.  I  do 
hereby  promise  to  Mr.  Israel  Ketcham,  in  the  event  of  the  government 
allowing  the  claim  of  Messrs.  Farrow  &  Harris,  contractors  for  the 
erection  of  fortifications  on  Dauphin  island,  his  claim,  so  far  as  it  is 
right  and  just,  and  I  do  not  know,  at  the  present  moment,  anything 
to  the  contrary ;  but  his  claim  is  justly  due  to  him,  which  shall  be 

{)aid  to  him,  or  his  representatives,  in  the  event  of  the  government 
eaving  it  in  the  power  of  me  to  do  so. 
'*  Given  under  my  hand  this  10th  day  of  March,  1824. 

"N,  FARROW." 
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The  ereotioQ  of  said  fortification  was  eubseqaently  abandoned  bj  tbe 
goyernment,  and  several  acts  were  subsequently  passed  by  Congress 
lor  the  relief  of  the  contractors)  the  said  Farrow  &  Harris,  with  a 
view  of  indemnifying  them  for  the  losses  conseqnent  upon  the  aban- 
donment of  the  work  by  the  United  States  ;  ana  on  the  third  day  of 
March,  1826,  an  act  of  Congress  was  passed,  by  which  it  was  enacted 
as  follows : 

'^  Be  it  encustedj  dtc.j  That  the  Secretary  of  War  cause  to  be  with- 
drawn and  dismissed  a  suit  which  is  now  pending  by  the  United  States 
against  Nimrod  Farrow  and  his  securities,  for  moneys  advanced  him 
by  the  United  States  as  one  of  the  contractors  for  erecting  a  fort  on 
Dauphin  island,  and  that  the  bond  on  which  the  suit  was  instituted 
be  canoelled. 

' '  Sbc.  2 .  And  be  it  fwrther  enacted ^  That  the  Secretary  of  War  cause 
to  be  delivered  up  and  released,  by  proper  conveyances,  to  Nimrod 
Farrow,  contractor  for  erecting  a  fort  on  Dauphin  island,  all  liens  or 
securities  which  the  United  States  may  hold  on  property,  real  or  per- 
sonal, of  the  said  contractor. 

^'Sbc.  3.  And  be  it  further  enacted^  That  the  proper  accounting 
officers  of  the  Treasury  Department  pay  unto  Nimrod  Farrow^  con- 
tractor for  erecting  a  fort  on  Dauphin  island,  or  to  his  legal  repre* 
sentatives,  the  sum  of  seventy-three  thousand  seven  hundred  and  forty- 
seven  dollars  and  seventy-eight  cents. 

'^  Frovidedf  That  the  said  Nimrod  Farrow,  before  he  shall  receive 
any  of  the  personal  property  to  be  delivered  as  aforesaid,  and  before 
he  shall  be  entitled  to  receive  the  money  above  mentioned,  shall  enter 
into  a  bond  to  the  Secretary  of  War,  with  security  to  the  acceptance 
of  said  Secretary,  to  the  penal  sum  of  $120,000,  conditioned  that  the 
said  Nimrod  Farrow  shall  appropriate  the  net  proceeds  of  the  personal 
property  and  the  money  to  be  received  towards  the  payment  of  the 
debts  contracted  by  Farrow  &  Harris,  or  either  of  them,  or  any  other 
person  or  persons  contracting  under  said  Farrow  &  Harris  for  supplies 
furnished  and  services  rendered  in  and  about  the  erection  of  said  forti- 
fication ;  and  that,  if  there  shall  be  any  surplus  after  paying  the  said 
debts  contracted  as  aforesaid,  said  Farrow  shall  pay  to  said  Harris,  or 
his  legal  representatives  or  assigns,  his  just  proportion  of  said  surplus, 
which  bond  shall  be  deposited  with  the  Secretary  of  War,  and  it  shall 
be  the  duty  of  said  Secretary^  upon  the  applicatum  of  any  of  the  parties 
interested  thereiny  and  satisfactory  proof  of  the  failure  of  said  Nimrod 
Harrow  tofulJU  the  conditions  thereof  to  cause  the  said  bond  to  be  prose' 
cuted  for  the  benefit  of  the  party  or  parties  making  such  applicaiion, 
and  of  stuch  other  peison  or  persona  as  may  have  an  interest  in  said 
bond. 

*'  Sbc.  4.  And  be  it  further  enacted^  That  an  inventory  be  taken  of 
such  personal  property  as  shall  be  returned  to  the  said  Farrow  under 
the  provisions  of  this  act,  and  an  estimate  of  its  value  be  made  under 
such  regulations  ao  the  Secretary  of  War  may  prescribe,  and  that 
there  be  paid  to  said  Farrow  such  difference  as  exists  between  the  value 
of  tho  personal  property  at  the  time  the  same  was  taken  possession  of 
by  the  government  and  its  return,  together  with  the  value  of  the  per- 
sonal property  destroyed  or  lost  while  tlu)  same  was  in  the  possession 
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of  the  goyernmenti  ezcq>t  the  same  was  lost  or  destroyed  by  the  act 
of  Ood. 

^'  Sbc.  6.  And  be  it  further  enacted,  That  the  sereral  same  to  be  paid 
by  the  proTisiona  of  this  act  be  paid  out  of  any  money  in  the  Treastirj 
not  otherwise  appropriated/' 

A  bond  was  taken  by  the  Secretary  of  War,  in  pnrstmiice  of  the 
proTisions  of  said  act,  and  Gilbert  C.  Rnssell  was  one  of  the  mireties 
m  said  bond,  and  signed  the  same  upon  the  express  condition  that  he 
was  to  receire  the  property,  or  money  in  ]iea  thereof,  and  pay  the 
debts,  which  amonnted  to  $11 2,000  ;  bnt  the  Secretary  of  War  dis- 
missed a  snit  which  was  then  pending  against  Farrow  A  Harris  on  the 
part  of  the  United  States,  and  paid  tothesaid  Farrow  ft  Harris  the  snra  of 
173,000,  but  absolutely  refused  to  return  the  property,  out  of  the  pro- 
ceeds of  which,  and  with  the  said  $73,000,  the  debts  were  to  be  paid; 
and  upon  a  suit  brought  by  a  creditor  of  said  Farrow  &  Harris,  claim- 
ing the  benefit  of  f aid  act  of  Congress  against  said  surety,  be  was  dis* 
charged  on  the  eround  that  said  Secretary  had  failed  to  exec^tte  the 
provision  of  said  act  in  relation  to  said  property. 

The  petitioner,  soon  after  the  passage  of  said  act,  caused  an  applica- 
tion to  DC  made  on  his  behalf  to  the  Secretary  of  War,  to  institutes 
suit  on  said  bond  against  the  principal  and  sureties  in  the  same  for 
his  benefit,  and  at  the  same  time  filed  with  the  Secretary  the  erideiioe 
of  his  claims  as  a  subcontractor  of  said  Farrow  ft  Harris,  but  the  said 
Secretary  neglected  and  refnaed  to  cauae  any  auit  to  be  inatituted  on 
said  bond,  or  to  adopt  any  measure  for  the  application  of  said  mooejr 
and  property  towards  the  payment  of  the  debt  of  your  petitioner. 

The  petitioner,  therefore,  claims  that  the  prorision  of  the  act  of 
Congress  for  the  payment  of  the  just  and  acknowledged  debt  of  yoar 
petitioner,  as  a  sub-contractor,  was  defeated  by  the  wrongful  act  of  the 
Secretary  of  War,  both  by  his  refusal  to  cause  a  snit  to  be  instituted 
on  said  bond,  and  by  his  refusal  to  transfer  said  personal  property  ac- 
cording to  the  provisions  of  said  act ;  and  that  his  refusal  so  to  transfer 
said  personal  property,  in  obedience  to  said  act  of  Congress^  deprired 
the  said  petitioner  of  all  remedy  against  the  said  sureties ;  and  the 
petitioner  has  been  wholly  unable  to  collect  his  debt,  or  any  part  of 
the  same,  from  Farrow  ft  Harris^  they  being  wholly  insolvent,  and  bo 
part  of  the  same  has  since  been  paid. 

The  following  is  an  extract  from  the  deposition  of  Colonel  Gilbert 
A.  Bussell : 

''  The  act  of  Congress  of  1825  for  the  relief  of  Harris  ft  Farrow 
directed  that  $73,000  should  be  paid  to  them,  and  all  their  profterty 
in  Alabama,  which  had  been  mortgaged  or  conveyed  in  trust,  estims' 
ted  at  $120,000,  should  be  returned  to  them  or  paid  for,  unless  it  had 
been  destroyed  or  lost  by  the  act  of  God,  never  was  executed.  The  aci 
required  Harris  &  Farrow  to  give  bond  and  security  in  the  earn  of 
$120,000,  that  the  proceeds  of  the  property,  with  the  $73,000,  should 
be  aj)plied  to  the  payment  of  any  debts  contracted  by  them  or  their 
agents  for  work  done  or  materials  delivered,  ftc,  ftc.  This  was  done, 
and  I  signed  the  bond  on  condition  that  I  was  to  receive  the  property, 
or  money  in  lieu  thereof,  andpay  the  debts,  which  amounted  to 
$112,000.  The  Secretary  of  War,  in  accordance  with  the  require- 
ments of  the  act,  dismissed  a  suit  then  pending  againat  Harris  & 
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Farrow,  and  paid  the  $73,000,  but  absolutely  refused  to  give  au  order 
for  a  return  of  the  property,  out  of  the  proceeds  of  which  their  debts 
were  to  be  paid.  I  was  sued  by  Roland  Chipp,  who  claimed  $6,000, 
and  was  held  to  bail ;  from  the  order  to  hold  me  to  bail,  I  was  dis- 
charged, upon  the  ground  that  the  Secretaiy  of  War  had  failed  to  ex- 
ecute the  provisions  of  the  act ;  whereupon  Glapp  dismissed  his  suit. 
Had  the  Secretary <3omplied  with  this,  the  most  important  provision  of 
the  act,  the  JQst  debts  of  Harris  &  Farrow  would  have  been  paid  forth- 
with •  But  by  the  ignorance,  or  something  worse,  of  the  Secretary  of 
War,  he  positively  refused  to  execute  this  part  of  the  law,  and  the 
debts  due  for  ^  work  done  and  materials  delivered '  were  not  paid." 

I.  The  testimony  in  the  case  shows  clearly  that  the  balance  which 
was  due  the  petitioner  from  Farrow  &  Harris  was  $17,528  66. 

II.  The  act  of  Congress  of  the  3d  March,  1826,  provided  for  the 
payment  to  Nimrod  Farrow  of  $73,747  78,  but  that  ''  before  he  shall 
receive  any  of  the  personal  property  to  be  delivered  as  aforesaid,  and 
before  he  shall  be  entitled  to  receive  the  money  above  mentioned,  the 
said  Farrow  shall  enter  into  a  bond  to  the  Secretary  of  War,  with  se- 
curity to  the  acceptance  of  said  Secretary,  in  the  penal  sum  $120,000, 
conditioned  that  the  said  Nimrod  Farrow  shall  appropriate  the  net 
proceeds  of  the  personal  property^  and  the  money  to  be  received,  to- 
wards the  payment  of  the  debts  contracted  by  Farrow  &  Harris,  or 
either  of  them,'*  &c. 

It  thus  appears  that  the  avails  of  the  ^*  personal  property,"  as  well 
as  the  money,  were  to  be  applied  to  the  payment  of  the  sub-contractors, 
of  whom  Ketcham  was  one ;  and  in  order  to  secure  this  application  to 
the  payment  of  their  debts,  before  signing  the  bond  obligating  them- 
selves that  the  property  should  be  so  applied,  an  express  condition  was 
made  by  Colonel  Russell,  one  of  the  sureties  in  the  bond,  that  he  *^was 
to  receive  the  property,  or  money  in  lieu  thereof,"  but  the  Secretary 
of  War  *'  absolutely  refused  to  give  an  order  for  a  return  of  the  prop- 
erty, out  of  the  proceeds  of  which  their  debts  were  to  be  paid." 

If  this  arrangement  had  been  carried  into  effect,  not  only  would  the 
sureties  have  had  the  means  to  pay  the  amount  due  to  Ketcham,  and 
others^  but  an  equitable  lien  would  have  existed  on  the  property  itself 
in  favor  of  the  sub-contractoi  s,  which  could  have  been  enforced  by  the 
proper  legal  proceedings. 

But  the  refusal  to  place  the  property,  in  pursuance  of  the  condition, 
in  the  hands  of  the  sureties  by  the  Secretary,  entirely  discharged  them 
from  all  liability  on  their  bond. 

Colonel  Bussell,  one  of  the  sureties  thus  discharged,  expressly  swears 
that  ^'  had  the  Secretary  complied  with  this,  the  most  important  pro- 
vision of  the  act,  the  just  debts  of  Harris  &  Farrow  would  have  been 
paid  forthwith." 

III.  The  act  of  Congress  expressly  provided :  ^^And  it  should  be  the 
duty  of  said  Secretary,  upon  the  application  of  any  of  the  parties  in- 
terested therein,  and  satisfactory  proof  of  the  failure  of  said  Nimrod 
Farrow  to  fulfil  the  conditions  thereof,  to  cause  the  said  bond  to  be 
prosecuted  for  the  benefit  of  the  party  or  parties  making  such  applica- 
tion, and  of  such  other  person  or  persons  as  may  have  an  interest  in 
said  bond." 

It  appears,  from  the  certificate  of  the  olerk  of  the  United  States  cir- 
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cait  court  for  the  District  of  Colambia^  (Rec,  p.  30,)  that  the  Secre- 
tary of  War  ordered  ''the  suit  on  the  bond  to  be  prosecuted  acccording 
to  the  directions  of  the  act."  The  order  was  by  an  endorsement  on 
the  copy  of  the  bond  filed  in  the  clerk's  office,  and  was  dated  July  20, 
1826. 

It  further  appears,  by  the  certificate  of  the  same  clerk,  that  this 
suit  was  discon tinned  at  the  December  term,  1828,  by  the  act  of  the 
Secretary  of  War  himself.  The  sait  was  solely  under  his  direction, 
and  was  prosecuted  not  only  for  the  benefit  of  Roland  Clapp,  but ''  of 
such  other  person  or  persons  as  may  have  an  interest  in  said  bond." 

Whether  this  suit  was  abandoned  by  the  Secretary  for  the  reasons 
stated  by  Colonel  Russell,  or  for  other  reasons,  it  is  cL  ar  that  it  was 
abandoned,  not  on  account  of  any  act  or  omission  on  the  part  of  Clapp 
or  Eetcham,  or  any  other  sub-contractor,  but  on  account  of  the  wrong- 
ful acts  or  omissions  of  the  Secretary  of  War  himself. 

IV.  The  pecuniary  interests  of  the  parties  were  expressly  intrusted 
by  law  to  one  of  the  high  officers  of  the  government,  and  the  govern- 
znent  is  clearly  responsible  for  his  acts.  Congress  recognised  the  obli- 
gation of  the  government  for  the  payment  of  the  debts  due  to  the 
various  parties  in  interest  connected  with  the  transaction,  and  to  see 
that  the  property  and  money  should  be  first  applied  to  the  payment  of 
the  parties  who  did  the  work ;  but  the  culpable  negligence,  at  least, 
of  an  officer  of  the  government  has  defeated  the  just  and  honest  nnr- 
pose  of  the  act  of  Congress,  and  the  petitioner  has  been  depriveci  of 
the  benefit  of  it. 

This  is  similar  to  the  case  where  money  is  by  act  of  Congress  di- 
rected to  be  paid  to  one  person,  and  by  mistake  or  design  the  money 
is  paid  to  another.  The  government  in  such  case  always  holds  itseli 
liable  to  pay  the  money  again — ^to  the  person  entitled  to  it. 

From  these  clear  principles  of  law  and  justice,  sustained  by  the 
aoiform  practice  of  the  government,  it  is  apparent  that  the  petitioner 
is  entitled  to  relief. 

JOHN  A.  ROCKWELL, 
Of  CouMd  far  Petitioner. 


in  the  court  of  claims. 

Israel  Kbtcham  vs.  The  TTnitbd  States, 
solicitor's  brief  on  final  hearing. 

KJlavm  for  moneys  which  were  due  the  petitionee'  (u  a  aitb-contrador 
under  Ifimrod  Farrow  for  the  erection  of  fortificationa  on  Dauphin 
idandt  in  Mobile  hay^  and  which  it  is  insisted  the  government  is  bimnd 
io  pay^  because  the  Secretary  of  War  did  not  properly  execute  an  ad 
of  Congress. 

(PACTS  AS  UNDERSTOOD  BT  THE  SOLICITOR. 

1,  That  Nimrod  Farrow  was  a  contractor  for  the  erection  of  a  for- 
tification on  Dauphin  island,  in  Mobile  bay,  about  the  year  1819. 

2.  That  Richard  Harris  was,  as  assignee  in  part  of  the  contract,  or 
otherwise,  intesested  with  said  Farrow  in  its  execution. 
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'  3.  That  in  1823  it  became  a  question  whether  the  government  or 
the  contractor,  or  both,  had  failed  in  fulfilling  this  contract,  and 
Ciongress  passed  an  act  (March  3,  1823,  6  U.  S.  L.,  283,  284)  for  the 
appointment  of  suitable  persons  to  examine  into  this  subject,  and 
report ;  directing  suits  then  pending  against  Farrow  &  Harris,  and 
their  sureties  in  Virginia,  to  be  suspended  to  the  end  of  the  next  ses- 
sion of  Congress. 

4.  That  on  the  3d  of  March,  1826,  Congress  passed  a  law  for  the 
relief  of  Farrow  &  Harris.— (6  U.  S.  L.,  331.) 

The  first  section  directed  the  suit  against  Farrow,  as  one  of  the 
contractors,  and  his  sureties  to  be  dismissed,  and  the  bond  on  which 
it  was  instituted  to  be  cancelled. 

The  second,  *'  that  the  Secretary  of  War  cause  to  bo  delivered  up 
and  released,  by  proper  conveyances,  to  Nimrod  Farrow,  contractor 
for  erecting  a  fort  on  Dauphin  island,  all  liens  and  securities  which 
the  United  States  may  hold  on  property,  real  or  personal,  of  the  said 
contractor." 

The  third  section  provided  that  $73,747  78  should  be  paid  to  Far- 
row, out  of  the  treasury,  with  this  proviso : 

'*  Provided^  That  the  said  Nimrod  Farrow,  before  he  shall  receive 
any  of  the  personal  property  to  be  delivered  as  aforesaid,  and  before 
he  shall  be  entitled  to  receive  the  money  above  mentioned,  he  shall 
enter  into  a  bond  to  tne  Secretary  of  War,  with  security  to  the  accep- 
tance of  the  said  Secretary,  in  the  penal  sum  of  one  hundred  and 
twenty  thousand  dollars,  conditioned  that  the  said  Nimrod  Farrow 
shall  appropriate  the  net  proceeds  of  the  personal  property,  and  the 
money  so  to  be  received,  towards  the  payment  of  the  debts  contracted 
by  Farrow  &  Harris,  or  either  of  them,  or  any  other  person  or  per- 
sons contracting  under  said  Farrow  &  Harris,  for  supplies  furnished 
and  services  rendered  in  and  abDut  the  erection  of  said  fortifications ; 
and  that  if  there  be  any  surplus  after  paying  the  said  debts  contracted 
as  aforesaid,  the  said  Farrow  shall  pay  to  the  said  Harris,  or  his  legal 
representatives  or  assigns,  his  just  proportion  of  said  surplus,  which 
bond  shall  be  deposited  with  the  Secretary  of  War ;  and  it  shall  be  the 
duty  of  the  said  Secretary,  upon  the  application  of  any  of  the  parties 
interested  therein,  and  satisfactory  proof  of  the  failure  of  said  Nimrod 
Farrow  to  fulfil  the  condition  thereof,  to  cause  the  said  bond  to  be 
prosecuted  for  the  benefit  of  the  party  or  parties  making  such  appli- 
cation, and  of  such  other  person  or  persons  as  may  have  an  interest 
in  said  bond." 

The  fourth  section  provided,  '^  That  an  inventory  be  taken  of  such 
personal  property  as  shall  be  returned  to  the  said  Farrow  under  the 
proviiiions  of  this  act,  and  an  estimate  of  its  value  to  be  made  under 
such  regulations  as  the  Secretary  of  War  may  prescribe,  and  that 
there  be  paid  to  said  Farrow  such  difference  as  exists  between  the 
value  of  tne  personal  property  at  the  time  the  same  was  taken  posses- 
sion of  by  the  government  and  its  return,  together  with  the  value  of 
the  personal  property  destroyed  or  lost  while  the  same  was  in  the 
possession  of  the  government,  except  the  same  was  lost  or  destroyed 
by  the  act  of  God." 
5.  That  on  the  14th  of  July,  1832,  Congress  passed  an  act  for  the 


38  ISRAEL  KETCHAM. 

relief  of  the  legal  representatires  of  Nimrod  Farrow  and  Bicbard 
Harris,  which  constituted  the  Third  Auditor,  Second  Comptroller, 
and  Charles  Gratiot,  a  hoard  to  examine  the  claims  of  Farrow  & 
Harris  growing  out  of  their  contract  to  build  said  fort,  upon  princi- 
ples of  justice  and  equitj,  and  to  report  to  Congress  at  the  next  ses- 
sion.—(6  U.  8.  L.,626.) 

6.  No  evidence  has  been  furnished  showing  that  the  goyernment 
had  any  liens  or  securities  on  the  real  or  personal  property  of  Farrow, 
or  that  any  release  was  executed  discharging  any  claim  of  the  gorem- 
ment  thereto,  or  what  was  done  on  that  subject. 

7.  That  before  paying  to  Farrow  the  $73,747  78,  the  Secretary  of 
War  took  from  him  a  bond  and  security  in  the  penal  sum  of  $1 20,000, 
in  conformity  with  the  proviso  of  the  third  section  of  the  act  of  the 
3d  of  March,  1825. — (Rec,  p.  6,  claimant's  petition.) 

8.  There  is  no  sufficient  and  proper  evidence  that  the  claimant  had 
a  legal  demand  against  Farrow  and  Harris,  or  either  of  them. 

The  statements  by  Farrow  or  Harris  concerning  the  state  of  the 
accounts  between  them  and  Ketcham  is  no  evidence  against  the  United 
States.  Copies  of  ex  parte  extra  judicial  oaths  prove  nothing  what- 
ever. 

9.  There  is  no  evidence  that  Ketcham  ever  applied  to  the  Secretary 
of  War  to  have  Farrow's  bond  prosecuted,  but  it  is  shown  that  he  did 
not  so  apply. 

General  Totten  states  that  '^  there  is  no  registry  of  any  letter  re- 
ceived from  Israel  Ketcham,  nor  has  this  department  been  able  to  fall 
upon  any  trace  leading  to  letters  from  other  persons  making  applica- 
tion for  the  prosecution  of  the  bond  in  question." — (Rec,  p.  27.) 

This  repels  the  idea  that  Ketcham  requested  the  Secretary  to  prose- 
cute said  bond  for  his  benefit,  although  it  fully  appears  that  at  the 
instance  of  some  one  the  bond  was  actually  prosecuted.  From  the 
certificate  of  John  A.  Smith,  clerk  of  the  circuit  court  for  the  District 
of  Columbia,  it  is  probable  that  it  was  done  at  the  instance  of  Row- 
land Clapp,  (Record,  pp.  29,  30,)  a  suit  for  whose  benefit  was  discon- 
tinued. 

With  a  single  limited  fund,  and  numerous  and  large  claims,  and 
no  special  provisions  of  law  regulating  the  matter,  it  is  probable  that 
the  conditions  of  Farrow's  bond  could  not  be  enforced,  except  by 
some  special  arrangement  among  the  claimants  producing  harmony 
and  correct  action.  Without  authority  to  exercise  equity  powers  to 
bring  in  all  claimants  upon  the  fund,  where  there  is  no  statute  law  to 
control  such  a  oond,  it  could  not  be  enforced  where  there  was  more 
than  one  claimant. 

10.  There  is  no  proof  that  Ketcham  ever  furnished  to  the  Secretary 
of  War  ^'  satisfactory  proof  of  the  failure  of  the  said  Nimrod  Farrow 
to  fulfil  the  conditions  "  of  the  bond. 

11.  There  is  no  evidence  concerning  the  valuation  or  loss  of  the 
personal  property,  as  provided  under  the  4th  section  of  the  act  of 
1826. 
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LEGAL  PEOPOSmONS. 

I.  That  the  copies  q^  papers  now  presented  are  not  eviden^x,  because 
there  is  no  tvidence  that  the  originals  are  destroyed  or  inaccessible  ^  and 
none  that  those  presented  are  true  copies  of  the  originals. 

In  the  claimant's  sworn  statement,  (at  pp.  13  and  14of  theBeoord,) 
he  says  that  the  papers  produced  are  simply  copies,  and  that  the 
originals,  or  a  portion  of  them,  are  lost. 

a.  This  statement  is  too  vague  and  uncertain  to  enahle  the  court  to 
act  upon  it.  It  does  not  state  positively  that  any  paper  has  heen  lost 
or  destroyed.  No  indictment  for  perjury  could  be  formed  upon  it. 
The  court  cannot  say  what  papers  have  been  lost  or  destroyed. 

6.  Although,  from  necessity,  the  party's  own  oath  may  be  taken  to 
prove  a  loss  or  destruction  of  a  written  instrument,  its  existence  must 
first  be  proved  by  legal  evidence.  His  own  oath  is  never  received  to 
prove  the  latter  fact.  It  would  be  dangerous  to  do  so,  and  would  lead 
to  endless  abuse. 

c.  The  party  cannot  prove,  by  his  own  oath,  that  the  papers  he 

S reduces  are  correct  copies  of  lost  or  destroyed  originals.  This  fact 
e  must  prove  by  other  competent  evidence,  as  other  facts  are  proved. 
If  he  could  be  permitted  to  prove  the  existence,  then  the  loss,  and 
also  the  correctness  of  the  copies  produced,  he  would  prove  his 
whole  case.  The  fact  of  his  having  lost  his  papers  cannot  lay  the  * 
foundation  for  his  proving  by  his  own  oath  their  existence,  and  that 
lie  produces  true  copies  of  them. 

In  this  case,  there  is  no  pretence  that  the  various  depositions  p(0* 
duced  are  originals.  If  every  word  in  them  were  untrue,  there  is  no 
possible  means,  under  the  claimant's  statement,  of  convicting  those 
who  purport  to  have  sworn  to  them  of  perjury.  He  does  not  even 
swear  that  he  compared  the  copies  with  the  originals.  The  whole  evi- 
dence must  be  rejected  as  illegal,  unless  it  shall  be  shown  that  some 
of  it  is  really  original,  which  does  not  appear  from  the  record. 

IL  Hearsay  evidence  proves  nothing  j  even  if  received. 

This  is  an  elementary  principle  of  almost  universal  application,  and 
needs  neither  authority  or  illustration  to  secure  its  practical  adoption. 
Nearly  the  entire  depositions  introduced  are  devoted  to  stating  what 
is  mere  hearsay,  or  matter  of  opinion,  or  guess  work.  If  these  ex 
parte  affidavits  were  otherwise  unobjectionable,  they  prove  little  or 
nothing  because  of  these  faults. 

Hussell  swears  (Record,  pp.  10,  11)  that  the  Secretary  of  War  did 
not  execute  a  part  of  the  act  of  1825.  But  he  could  not  know  this. 
In  this  statement  he  states  hearsay,  or  guesses  at  the  fact. 

He  states  that  the  Secretary  of  War  refused  to  give  an  order  for 
certain  property  ;  but  he  could  not  know  that  he  never  did  so,  though 
there  was  nothing  in  the  law  requiring  him  to  give  such  order,  or 
perform  any  act  except  to  execute  a  release. 
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He  swears  to  the  grounds  of  Clapp's  dismissing  his  suit ;  bat  he 
could  not  know  that  liftct,  even  if  Clapp  had  said  so  to  him. 

He  says  if  the  Secretary  of  War  had  complied  with  his  duties  under 
the  law,  the  debts  due  by  Farrow  &  Harris  would  have  been  paid. 
He  did  not,  and  could  not  know  that  fact.     He  merely  guessed  at  it. 

He  says  this  omission  was  occasioned  by  the  ignorance  of  the  Secre- 
tary of  War,  or  something  worse.  This  he  did  not,  and  could  not 
know,  except  by  hearsay.  These  statements  of  his  are  not  only  not 
evidence,  but  are  of  that  character  that  shows  he  ought  not  to  be  be- 
lieved, even  if  his  evidence  had  been  legally  taken,  because  be  swears 
positively  to  what  he  could  not  possibly  know. 

Case's  evidence  is  in  every  material  particular  hearsay,  or  his  con- 
clusions from  what  he  knew,  and  not  a  statement  of  facts.  It  proves 
nothing  that  has  any  bearing  upon  the  questions  involved. 

Meigs's  affidavit  is  entirely  of  that  character.  He  states  no  material 
or  pertinent  fact. 

The  supposed  acknowledgment  by  Farrow  (Record  p.  21)  of  copies 
of  vouchers,  B,  C,  D,  E,  F,  and  Q,  is  not  proved.  The  statements  of 
those  who  make  affidavits  in  them  prove  nothing  in  a  legal  way. 
They  are  mere  hearsay  matters.  The  defendant's  own  affidavits  can 
establish  no  fact  in  his  favor.  The  whole  mass  of  guessing  and  hear- 
say evidence  must  be  rejected,  and  this  includes  nearly  the  entire  body 
of  papers  presented  by  the  claimant  as  evidence. 

Ill  The  depositions  offered  in  evidence  are  ex  parte^  and  were  taken 
without  notice  to  the  United  States j  and  bejore  officers  not  authorized  to 
administer  oaths  in  cases  in  this  court. 

Ex  parte  evidence  is  never  admissible  in  any  court,  nor  can  deposi- 
tions be  taken  except  before  persons  authorized  by  law  to  take  the 
same.  The  depositions  in  this  case  show  upon  their  fdce  that  they 
were  taken  ex  parte,  and  before  justices  of  toe  peace,  who  are  not 
authorized  to  administer  oaths  in  cases  in  this  court.  These  objec- 
tions, if  they  do  not  apply  to  all  by  reason  of  stipulations,  extend  to 
all  that  are  material  in  establishing  the  claimant's  case,  and  they 
must,  therefore,  be  rejected. 

lY.  The  assumed  admission  by  Farrow  of  indebtedness  by  him  to 
Ketcham  is  no  evidence  against  the  United  States. 

What  he  may  have  said  in  writing  or  orally,  is,  as  between  Ketcham 
and  the  United  States,  mere  hearsay  evidence.  Although  it  might 
be  good  between  Ketcham  and  Farrow,  it  establishes  no  fact  between 
third  persons.  He  might  say  that,  when  he  did  not  owe  anything. 
A  witness  might  swear  to  what  Farrow  said  or  wrote,  but  it  would 
only  be  testifying  to  what  he  heard  another  say,  and  would  not  proye 
the  fact  at  all.  If  Farrow's  signature  were  proved  to  the  paper  in 
question,  (Becord,  p.  21,)  it  would  not  tend  to  prove  that  he  owed 
Ketcham. 
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V.  The  paper  produced,  if  genuine,  does  not  prove  how  much  Farrow 
owed  Ketcham. 

This  paper  is  very  special.  It  does  not  admit  that  the  account  was 
due,  bat  says  it  was  presented,  and  Ketcham  coald  produce  vouchers 
for  it,  and  he  promises,  if  Congress  allows  the  claim  of  Farrow  & 
Harris,  to  pay,  as  far  as  it  was  right  and  just,  if  the  government 
should  leave  it  in  his  power  to  pay.  This  is  really  no  admission  or 
promise  to  pay.  Everything  depends  upon  what  does  not  appear  in 
the  paper.  It  is  not  shown  how  much  they  claimed  of  Congress,  nor 
that  the  amount  appropriated  in  1825  was  as  large  as  they  demanded. 
From  the  subsequent  law  in  1832,  it  may  be  interred  that  what  they 
claimed  had  been  allowed  only  in  part. 

VI.  The  evidence  does  not  show  that  supplies  were  furnished  or  ser- 
vices rendered  under  a  contract  with  Farrow  &  Harris^  or  either  of 
them,  or  that  the  daim  presented  is  not  within  the  provisions  of  tlie  3d 
section  of  the  act  of  1825,  providing  the  condition  of  the  bond  to  be 
given  by  Farrow. 

The  act  provides  that  the  bond  shall  be  conditioned  that  Farrow 
'^  shall  appropriate  the  net  proceeds  of  the  personal  property  and  the 
money  to  be  received  towards  the  payment  of  the  debts  contracted  by 
Farrow  &  Harris,  or  either  of  them,  or  any  other  person  or  persons 
contracting  under  the  said  Farrow  &  Harris,  for  supplies  fuimvth^d 
and  services  rendered  in  and  about  the  erection  of  said  fortification." 

The  act  is  limited  to  two  objects— supplies  furnished  in  constructing 
the  fort  and  labor  performed  in  its  erection.  Ordinarily,  the  word 
'' supplies"  means  ''grants  of  money  by  parliament  to  supply  the 
exigencies  of  the  government." — (See  Bouvier,  Jacob,  and  Tomlin- 
son.)  In  the  present  instance  it  Is  synonymous  with  the  word  ''  ma- 
terials," Congress  intending  to  force  Farrow  to  pay  for  the  materials 
furnished  for  the  fort  and  the  labor  bestowed  upon  it. 

In  the  present  case  Ketcham  states  that  he  was  a  contractor  to  sup- 
ply brick  wanted  for  the  construction  of  the  fort,  and  he  sets  out  a 
contract  to  that  effect.  If  his  claim  was  for  brick  thus  furnished,  or 
labor  upon  the  fort,  his  claim  might  be  included  within  the  provisions 
of  the  condition  required.  But  he  makes  no  claim  for  brick  furnished 
or  labor  performed  on  the  fort.  The  claim  presented  is  mostly  for 
goods,  wares,  and  merchandise,  and  not  for  materials  furnished  for 
the  fort,  nor  for  personal  labor.  Not  an  item  is  within  his  contract 
which  he  has  set  out,  and  under  which  he  claims  as  a  sub -contractor. 
A  few  items  will  show  the  character  of  his  account  against  Farrow: 

194  pairs  of  men's  shoes,  at|l  50 $291  00 

2  boxes  for  same,  at  $1 2  00 

2  sets  of  harness,  at  |15 30  00 

1  anchor,  6  cwt.,  at  10  cents  per  pound 160  00 

600  lbs.  oakum,  at  16  cents 75  00 

67  cwt.  1  qr.  16  lbs.  cordage  at  12  cents 753  76 
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1  8  inch  cable,  12  cwt.  0  qr.  0  lb.,  at  8  cento 107  52 

15  fathoms  13-inch  cable,  7  cwt.  2  qrs.  0  Ib.^  at  9  cents..  67  29 

2  kegs  twist  tobacco^  288  lbs.,  at  40  cents 115  20 

1  keg  hard,  135  lbs.,  at  30  cents 39  90 

1  bbl.  roll  tobacco,  168  lbs.,  at  30  cents 58  80 

8hip  Orris,  at  $1,600 1,600  00 

For  repairing,  agreed  to  be  paid  on  her 348  75 

For  160  passengers  from  New  York  to  Mobile,  at  $30....  4,800  00 

Wages  for  100  men  two  months,  average  $30  each 6,000  00 

Board  for  the  same,  $12  each,  two  months 2,400  00 

Compensation  for  my  own  services 3,000  00 

Discount  on  $5,000  received.. 75  00 

Expenses  for  going  to  Virginia  after  the  same ..••  80  00 

1  dozen  fancy  chairs,  delivered  at  Red  Bluff,  at  $3  50 42  00 

Cash  paid  Seth  Belknap 300  00 

20,346  22 


None  of  these  charges  are  within  the  contract,  and  none  are  for 
things  shown  to  have  been  materials  for  or  labor  on  the  fort.  There 
is  no  evidence  that  Ketchara  paid  the  wages  of  100  men,  working  on 
the  fort  for  two  months.  No  part  of  thia  whole  account  comes  within 
the  provisions  of  the  act.  It  therefore  follows  that  the  case,  as 
proved,  does  not  entitle  him  to  what  he  claims,  if  there  were  no  other 
objections  to  it.  The  claimant  was  not  entitled  to  demand  that  a  suit 
should  be  instituted  by  the  Secretary  of  War  upon  the  bond.  No  suit 
could  have  been  sustained,  and  the  institution  of  one  would  have  been 
worse  than  useless.  Not  being  provided  for  in  the  act,  and  entitled 
to  have  a  suit  instituted,  he  can  recover  nothing  here. 

VII.  Kt'tcham  not  having  required  the  Secretary  of  War  to  institute 
a  huit  upon  Farrow' a  bondy  he  has  no  cause  of  com^tnt  for  thenTn-per^ 
formance  of  any  duty  required  by  law. 

The  rights  of  the  claimant,  if  any  he  has,  grow  out  of  a  statute,  and 
that  must  be  strictly  pursued  to  entitle  him  to  anything  under  it. 
The  provision  of  this  part  of  the  act  is,  ^^  and  it  shall  be  the  duty  of 
the  Secretary,  upon  the  application  of  any  of  the  parties  interested 
therein,  and  upon  satisfactory  proof  of  the  failure  of  the  said  Nimrod 
Farrow  to  fulfil  the  conditions  thereof,  to  cause  the  said  bond  to  be 
prosecuted  for  the  benefit  of  the  party  or  parties  makiiig  such  appli- 
cation, and  of  such  other  person  or  persons  as  may  have  an  interest 
in  said  bond." 

There  is  no  evidence  that  the  claimant  ever  made  application  to  the 
Secretary,  with  any  evidence  of  his  rights,  requesting  him  to  prose- 
cute said  bond.  He  has  omitted  all  proof  of  the  facts  which  form  the 
condition  upon  which  the  Secretary  was  authorized  to  act.  Without 
such  application  and  satisfactory  proof  of  Farrow's  failure  to  perform 
the  conditions  of  his  bond,  the  Secretary  would  have  been  guilty  of  an 
offence  to  have  caused  a  prosecution  of  the  bond,  and^  on  proof  of  the 
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fbct,  any  rait  inrtitated  would  have  been  defeated,  because  of  his  want 
of  authority  to  sue.  This  is  a  fatal  defect  in  the  claimant's  case,  and 
must  defeat  his  claim. 

YIIL  If  Ketdham  called  upon  the  Secretary  to  institute  a  suit  upon 
Farrow* 8  bondy  if  iio  proof  of  his  daim  was  presented,  the  Secretary 
could  not  order  a  auity  and  if  proof  was  presented j  it  rested  vnth  the 
Secretary  to  decide  xohether  it  was  satisfactory ^  and  his  decision  thereon 
was  final  and  conclusive. 

The  Secretary  was  authorized  to  sue  when  the  claimant  performed 
certain  conditions.  First j  he  must  make  application  to  the  Secretary. 
Second  J  he  must  show  that  he  had  an  interest  in  the  condition  of  the 
bond.  Thirds  he  must  show  to  the  Secretary,  by  proof  satisfactory  to 
him,  that  Farrow  had  failed  to  fulfil  the  conditions  of  his  bond. 

From  necessity,  it  devolved  upon  the  Secretary  to  determine  these 
questions.  No  one  else  could  do  so,  and  hence  his  determination, 
whether  mistaken  or  not,  was  final  and  conclusive,  and  is  not  the  sub- 
ject of  review  here  or  elsewhere.  It  is  true,  if  he  acted  fraudulently, 
the  claimant  might  have  an  action  against  the  Secretary  for  his  dam- 
ages. In  such  a  case  the  question  would  be  one  of  fraud  or  good  faith. 
But  in  every  other  category  the  decision  of  the  Secretary  would  be 
final  and  conclusive.  If  Ketcham  in  fact  did  present  his  request  and 
evidence,  and  the  Secretary  refused  to  act,  it  is  clear  that  it  must  have 
been  because  he  did  not  make  out  a  case  entitling  him  to  require  a 
suit  to  be  brought. 

The  question  of  satisfactory  proof  of  the  failure  of  Farrow  to  per- 
form the  condition  of  his  bond  involved  the  consideration  whether 
Ketcham's  claim  came  within  the  provisions  of  the  act,  as  being  for 
supplies  and  labor  for  the  construction  of  the  fort.  He  necessarily 
determined  this  question  among  others,  and  his  adjudication  is  con- 
clusive. This  court  cannot  ^o  into  the  q^uestions  before  him  for  the 
purpose  of  correcting  errors,  if  any,  committed  by  him  when  Congress 
conferred  upon  him  the  power  of  deciding,  and  if  he  did  do  so,  that 
closes  the  matter.  If  the  claimant  did  not  ptesent  his  proofs,  then 
the  Secretary  fell  into  no  error.  In  either  event  the  present  claim 
cannot  be  maintained. 

IX.  If  this  case  is  brought  to  recover  for  a  misfeasance  or  non-feasance 
of  the  Secretary  of  Wary  in  the  discharge  of  his  official  dtUies,  it  will  not 
UCy  because  the  government  is  not  responsible  for  such  misfeasance  or  non- 
feasance. 

If  the  Secretary  performed  his  duty  in  a  wrongful,  fraudulent,  or 
malicious  manner,  or  fraudulently  or  maliciously  refused  to  perform 
his  duty,  it  might  subject  him  to  liability  to  the  party  injured^  but 
could  not  subject  the  government  to  damages  therefor.  The  latter  is 
liable  for  his  legal,  and  not  for  illegal  acts.  No  recovery  can  be  had 
in  this  case,  because  the  wrong,  if  any,  was  one  not  authorized  by  the 
government,  but  the  liability,  if  any,  rests  upon  him  who  did  the 
wrong. 
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X.  This  court  has  no  jurisdiction  over  this  case  as  presented^  because 
the  damages^  if  any  were  sustained^  result  from  the  non-feasance  of  a 
puUic  officer y  is  not  within  the  dass  of  cases  that  the  statute  authorizes 
this  court  to  hear  and  determine. 

The  Bole  ground  of  complaint  in  this  case  seems  to  be,  that  the  Sec- 
retary of  War  omitted  to  perform  a  duty  cDJoined  upon  him  by  law, 
and  that  in  consequence  thereof  the  claimant  failed  to  collect  a  debt. 
It  follows,  that  it  does  not  come  within  the  provisions  of  the  statute 
organizing  this  court,  which  limits  its  jurisdiction  to  cases  where 
rights  are  claimed  under  a  statute,  a  regulation  of  a  department,  or  a 
contract,  expressed  or  implied. 

R.  H.  GILLET,  Solicitar. 

August  21,  1858. 


IN  THE  COURT  OF  CLAIMS. 

July  18,  1859. 
Israel  Eetcham  vs.  Tab  United  States. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

This  case  was  referred  to  this  court  by  a  resolution  of  the  House  of 
Representatives  of  March  3,  1856. 

The  petition  alleges  that  Messrs.  Farrow  &  Harris  entered  into  a 
contract  in  1818  with  the  United  States  to  construct  a  fort  on  Dauphin 
island.  Mobile  bay;  that  in  1819  they,  Farrow  &  Harris,  made  a 
contract  with  the  claimant  by  which  the  latter  was  to  furnish  to  the 
former  labor  and  materials  towards  the  building  of  said  fort ;  that 
labor  and  materials  were  accordingly  furnished  by  the  claimant  to 
said  contractors,  under  his  contract,  to  the  amount  of  $22,628  55,  of 
which  sum  |5,000  were  paid  to  him,  leaving  a  balance  of  $17,528  55 
due  to  him  from  the  said  contractors. 

The  petition  further  states  that  the  erection  of  said  fort  was  subse- 
quently abandoned  by  the  government ;  that  in  1825  an  act  of  Con- 
gress was  passed  for  the  benefit  of  said  Farrow  &  Harris  in  the  prem- 
ises, and  of  the  persons  contracting  under  said  Farrow  &  Harris  for 
supplies  and  services  in  and  about  the  erecting  of  the  said  fort ;  that 
by  that  act  certain  duties,  which  will  be  hereinafter  stated,  were  pre- 
scribed to  the  Secretary  of  War  relative  to  the  matters  embraced  in  it, 
which  duties  he  failed  to  perform  ;  and  that  in  consequence  of  such 
failure  the  claimant  has  been  unable  to  collect  his  debt  from  said 
Farrow  &  Harris,  who  are  insolvent. 

The  first  point  to  be  ascertained  is,  whether  Farrow  &  Harris,  or 
either  of  them,  were  indebted  to  the  claimant  as  he  alleges. 

We  are  satisfied  from  the  evidence  that  Farrow  &  Harris,  or  one  of 
them,  were  indebted  to  the  claimant,  but  as  to  the  particular  amount 
of  the  debt  we  are  not  informed.    To  show  that  the  sum  claimed  by 
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tbe  petition  was  dae  from  Farrow,  the  claimant  produces  a  copy  of  an 
account  of  various  items,  which,  after  deducting  a  credit  of  $5,000, 
leaves  a  balance  of  $17,628  65.  At  the  foot  of  that  account  there  is 
a  writing  rather  singular  in  form,  which  is  alleged  to  be  an  acknowl- 
edgment of  said  balance  being  due,  and  which  purports  to  be  signed 
by  Nimrod  Farrow.  There  is  an  affidavit  of  the  claimant  stating 
that  the  originals  of  said  account  and  writing  annexed  are  lost,  and 
that  the  copies  of  both  are  correct.  This  affidavit  of  the  claimant  is 
admissible  to  show  the  loss  of  the  originals  but  not  to  prove  the  cor- 
rectness of  the  copies  or  the  execution  of  the  writing  annexed  to  the 
account.  This  alleged  copy  of  said  acknowledgment  not  being  proved 
to  be  a  true  copy,  and  the  execution  of  the  original  not  being  proved, 
is  not  admissible  evidence,  and  the  account  of  items  is  not  proved  by 
it.  Again,  to  prove  said  balance  of  $17,628  66  to  be  due,  a  copy  of 
a  paper  having  the  name  '^  William  Thomas"  at  the  bottom  is  offered 
in  evidence.  This  copy  has  also,  below  the  said  name,  the  following 
words:  "Sworn  to  before  H.  Meigs,  December  9,  1833."  In  order 
to  make  this  copy  evidence,  a  paper  respecting  it,  purporting  to  be 
signed  "  H.  Meigs,  of  the  16th  Congress  of  the  U  S.,  now  Bee.  Sec. 
of  the  Am.  Inst.,"  which  is  admitted  as  evidence  by  the  deputy 
solicitor,  is  introduced  ;  but  as  H.  Meigs  is  not  named  in  the  jurat 
as  an  officer  of  any  kind,  and  merely  calls  himself  in  the  subsequent 
paper  recording  secretary  as  aforesaid,  the  paper  having  the  name 
^' William  Thomas"  attached  to  it  cannot  be  received  as  evidence. 
So  that,  though  we  think  that  there  is  some  amount  due  from  Farrow 
&  Harris,  or  from  one  of  them,  to  the  claimant,  yet  we  are  not  fur- 
nished with  the  means  of  determining  how  much  is  due. 

But  supposing  that  a  certain  sum  is  shown  to  be  due  to  the  claim- 
ant from  Farrow  &  Harris,  or  from  one  of  them,  we  are  then  to 
examine  whether  the  United  States,  on  account  of  any  default  of  the 
Secretary  of  War,  are  liable  to  pay  for  it. 

It  appears  that  in  July,  1818,  Richard  Harris  contracted  with  the 
United  States  to  erect  a  fort  on  Dauphin  island,  at  the  entrance  of 
Mobile  bay  ;  that  in  November  of  the  same  year  Nimrod  Farrow 
became  jointly  concerned  with  Harris  in  the  contract ;  that  in  1819, 
Israel  Eetcham,  the  present  claimant,  resident  in  New  York,  in  con- 
formity to  an  agreement  between  him  and  Farrow  &  Harris,  employed 
a  large  number  of  workmen  and  transported  them,  with  provisions, 
materials,  &c.,  purchased  by  him,  to  Dauphin  island  aforesaid,  to  aid 
in  the  construction  of  said  fort — Farrow  &  Harris  having  advanced 
to  him  |5,000  on  his  contract;  that  in  1821,  Congress,  having  pre- 
viously appropriated  large  sums  of  money  for  the  building  of  said 
fort,  and  alter  much  work  had  been  done  on  it,  refused  to  make  any 
further  appropriations  on  the  subject,  and  the  building  of  the  fort 
was  consequently  abandoned ;  that  the  government,  soon  after  such 
abandonment,  sued  Farrow  &  Harris  for  a  balance  alleged  to  be  due 
from  them  on  the  accounts  relative  to  the  work  they  had  done  on  the 
building  and  the  money  advanced  to  them  by  the  government ;  that 
whilst  such  suit  was  pending — to  wit,  on  the  3d  of  March,  1823 — an 
act  of  Congress  .was  passed  authorizing  the  Secretary  of  War,  by 
some  suitable  person  or  persons^  to  ascertain  the  facts  relative  to  the 
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building  of  said  fort,  &c.;  that  the  Secretary  therenpon  appointed  tfr. 
Swann,  of  Alexandria,  to  attend  to  the  business,  who  made  a  report 
▼ery  favorable  to  Farrow  &  Harris,  the  contractors  ;  that  soon  after 
this  report  was  made — ^to  wit,  on  the  8d  of  March,  1825— Congress 
passed  the  following  act  on  the  subject : 

^*  Be  it  enactedy  dtc.j  That  the  Secretary  of  War  cause  to  be  with- 
drawn and  dismissed  a  suit  which  is  now  pending  by  the  United 
States  against  Nimrod  Farrow  and  his  securities  for  money  advanced 
him  by  the  United  States  as  one  of  the  contractors  for  erecting  a  fort 
on  Dauphin  island ;  and  that  the  bond  on  which  the  suit  was  insti- 
tuted be  cancelled. 

^'Sbo.  2.  That  the  Secretary  of  War  cause  to  be  delivered  up  and 
released,  by  proper  conveyances,  to  Nimrod  Farrow,  contractor  for 
erecting  a  fort  on  Dauphin  island,  all  liens  or  securities  which  the 
United  States  may  hold  on  property,  real  or  personal,  of  the  said 
contractor. 

'<Sec.  3.  That  the  proper  accounting  officers  of  the  Treasury  De- 
partment pay  unto  Nimrod  Farrow,  contractor  for  erecting  a  fort  on 
JDauphin  island,  or  to  his  legal  representatives,  the  sum  of  seventy- 
three  thousand  seven  hundred  and  forty-seven  dollars  and  seventy- 
eight  cents :  Provided^  That  the  said  Nimrod  Farrow,  before  he  shall 
receive  any  of  the  personal  property  to  be  delivered  as  aforesaid,  and 
before  he  shall  be  entitled  to  receive  the  money  abore  mentioned,  shall 
enter  into  a  bond  to  the  Secretary  of  War,  with  security  to  the  accept- 
ance of  said  Secretary,  in  the  penal  sum  of  one  hundred  and  twenty 
thousand  dollars,  conditioned  that  the  said  Nimrod  Farrow  shall  ap- 
propriate the  net  proceeds  of  the  personal  property  and  the  money  so 
to  be  received  towards  the  payment  of  the  debts  contracted  by  Farrow 
&  Harris,  or  either  of  them,  or  any  other  person  or  persons  contract- 
ing under  said  Farrow  &  Harris,  for  supplies  furnished  and  services 
rendered  in  and  about  the  erection  of  said  fortification  ;  ♦  ♦  * 
which  bond  shall  be  deposited  with  the  Secretary  of  War ;  and  it  shall 
be  the  duty  of  the  said  Secretary,  upon  the  application  of  any  of  the 
parties  interested  therein,  and  satisfactory  proof  of  the  failure  of  the 
said  Nimrod  Farrow  to  fulfil  the  condition  thereof,  to  cause  the  said 
bond  to  be  prosecuted  for  the  benefit  of  the  party  or  parties  making 
such  application,  and  of  such  other  person  or  persons  as  may  have  an 
interest  in  said  bond. 

'^  Sec.  4.  That  an  inventory  be  taken  of  such  personal  property  as 
shall  be  returned  to  the  said  Farrow  under  the  provisions  of  this  act^ 
and  an  estimate  of  its  value  be  made  under  such  regulations  as  th« 
Secretary  of  War  may  prescribe ;  and  that  there  be  paid  unto  the  said 
Farrow  such  difierence  as  exists  between  the  value  of  the  personal 
property  at  the  time  the  same  was  taken  possession  of  by  the  govern- 
ment and  its  return,  together  with  the  value  of  the  personal  property 
destroyed  or  lost  while  the  same  was  in  possession  of  the  government^ 
except  the  same  was  lost  or  destroyed  by  the  act  of  God. 

''  Sec.  6.  That  the  several  sums  to  be  paid  by  the  provisions  of  this 
act  be  paid  out  of  any  money  in  the  treasury  not  otherwise  appropri- 
ated.*'—(6  Stat.  L.,331.) 

The  claimant,  in  his  petition  and  in  his  brief,  alleges  that  the 
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Secretary  of  War  failed  to  discharge  his  duty,  under  said  act  of  1825, 
in  two  particQlars,  to  the  clainiaat's  prejudice.  The  first  of  these 
alleged  breaches  of  duty  is,  that  the  Secretary  refused  to  deliver  to 
the  claimant  the  personal  property  mentioned  in  the  said  act.  The 
only  evidence  relied  on  to  sustain  this  allegation  is  an  ex  parte  affi- 
davit of  Gilbert  0.  Russell.  That  affiant  states  that  *^  the  Secretary 
of  War,  in  accordance  with  the  requirements  of  the  act,  Tof  1825,) 
dismissed  a  suit  then  pending  against  Harris  &  Farrow  and  paid  the 
$73,000,  but  a1)6olutely  refused  to  give  an  order  for  a  r  turn  of  the 

Property,  out  of  the  proceeds  of  which  their  debts  were  to  be  paid.'' 
'here  is  no  doubt  but  that  the  Secretary  did  not  deliver  the  property 
in  question  to  Farrow  ;  but  there  is  a  good  reason  for  his  not  doing 
BO,  which  reason  is,  that  the  property  alluded  to  was  not  nor  ever  had 
been  in  the  possession  of  the  United  States.  This  fact  is  shown  by  the 
following  communications : 

'^  EKGnfBER  Department,  May  2, 1825. 

*'  Sir  :  In  pursuance  of  your  directions  to  state  such  information  as 
may  be  possessed  by  this  department  respecting  the  property  referred 
to  in  the  fourth  section  of  the  act  of  Congress,  approved  on  the  3d  of 
March  last,  ^  for  the  relief  of  Nimrod  Farrow  and  Bichard  Harris,'  1 
have  the  honor  to  make  the  following  report^  in  which,  to  explain 
tbe  true  relation  in  which  the  government  stands  to  that  property,  it 
will  be  necessary  to  detail  the  circumstances  which  produced  that 
relation : 

**  Messrs.  Farrow  &  Harris  were  the  joint  owners  of  the  contract 
for  erecting  a  fort  on  Dauphin  island,  the  former  having  become  pos* 
sessed  of  one-half  of  that  contract  by  parchase  from  the  latter,  who 
was  the  original  sole  contractor.  On  the  10th  of  April,  1820,  an 
agreement  was  entered  into  between  them  and  General  Turner  Starke, 
by  which  was  conveyed  to  the  latter  the  right  of  property  in  one-half, 
and  the  exclusive  possession,  management,  and  control  of  the  whole 
of  the  contract  until  it  should  be  completed.  One  of  the  conilitions 
upon  which  Gfeneral  Starke  consented  to  become  interested  in  the 
contract  was,  that  such  a  disposition  should  be  made  of  the  property 
then  appertaining  to  it  as  would  prevent  its  being  alienated  or  diverted 
from  its  appropriate  uses.  To  this  end  it  was  proposed  that  it  should 
be  conveyed  to  the  government  as  collateral  security  for  advances 
which  had  been  granted  to  facilitate  the  prosecution  of  the  contract, 
with  the  understanding  that  it  should  be  retained  in  possession  by 
General  Starke,  and  applied  to  the  fulfilment  of  the  contract.  Ac*, 
cordingly,  on  the  10th  of  April,  1820,  the  same  day  on  which  the 
agreement  adverted  to  was  entered  into,  Messrs.  Farrow  &  Harris 
executed  a  deed  of  trust  to  Captain  Gadsden,  as  the  agent  of  the  gov* 
ernment,  conveying  to  him  the  property  in  question,  which  was  partic- 
ularly set  forth  and  described  in  the  schedule  annexed  to  it.  General 
Starke  was  recognized  by  the  government  as  the  agent  of  Farrow  & 
Harris  with  a  view  of  his  having  the  sole  management  of  the  contract, 
in  pursuance  of  the  arrangement  lUst  stated.  It  is  believed  the  con- 
tractors put  him  in  possession  qu  vVl  the  property  connected  with  the 
contract;  and  that  Captain  Q^^  i^n,  atthougVi  it  was  conveyed  in 
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trnst  to  him  as  the  agent  of  the  government,  never  had  actual  pos- 
session of  it,  and  never  was  iotended  to  have  it,  as  has  been  explained. 
Captain  Gudsden  transmitted  to  this  department  a  copy  of  the  deed 
of  trust,  but  not  of  the  schedule  of  the  property  which  was  annexed 
to  it,  except  that  portion  of  it  which  consisted  of  slaves.  A  transcript 
(of  that  copy)  is  enclosed  herewith.  It  will  be  perceived  that  it  con- 
tains only  a  general  recapitulation  of  the  property.  The  original 
deed  was  turned  over  by  Captain  Oadsden  to  Captain  De  Bussy,  on 
being  relieved  by  him  in  the  superintendence  of  the  fortifications  on 
the  Gulf  of  Mexico. 

'^  The  property,  it  is  presumed,  is  at  this  time  in  the  possession  of 
the  representatives  of  General  Starke,  who  has  been  dead  for  some 
time.  The  negroes  were  removed,  it  is  believed,  to  the  plantation 
of  General  Starke,  in  Alabama,  shortly  after  the  suspension  of  the 
operations  of  the  contract,  produced  by  the  refusal  of  Congress  to 
appropriate  money  for  carrying  them  on,  and  were  to  be  kept  there 
until  the  ultimate  decision  of  Congress  should  be  known.  That  der 
cision  was  adverse  to  the  contractors,  and  suits  were  brought  against 
them  and  their  securities;  and,  consequently,  the  further  agency  of 
this  department  in  the  transactions  of  the  contract  ceased. 
'^  Respectfully  submitted, 

"ALEX.  MACOMB, 
"  Majw  General  and  Chief  Engineer. 

"Hon.  James  Barbour, 

''  Secretary  of  War/' 

(5  vol.  Ex.  Papers,  19  Cong.,  1st  sess.,  H.  R.,  No.  104.) 

Mr.  Burch,  assistant  quartermaster,  who,  on  the  2d  of  May,  1825, 
was  appointed  by  the  Secretary  of  War  to  examine  into  and  report 
the  facts  relative  to^  said  property,  made  his  report  on  the  Slat  of 
December,  1825.     The  following  is  an  extract  from  that  report : 

*'  It  appears  from  the  testimony  of  Colonel  Gadsden  and  Major  De 
Russey,  supported  by  the  deed  of  trust  itself  and  the  agreement  en- 
tered into  between  Farrow  &  Harris,  and  Turner  Starke,  on  the  10th 
day  of  April,  1820,  that  the  property  was  never  in  the  possession  of 
the  United  States ;  but  that  the  deed  of  trust  was  intended  to  have 
effect  solely  for  the  advantage  of  the  contractors,  leaving  the  property 
at  the  disposal  of  themselves  and  of  Starke,  their  legally  authorized 
agent  for  carrying  on  the  work  and  constructing  the  fortification. 
The  testimony  of  J.  F.  Ross  states  that  the  slaves  came  into  his  pos- 
session, as  the  administrator  on  Starke's  estate,  after  his  decease,  and 
are  still  in  his  possession.  Moreover,  the  agreement  between  Farrow 
&  Harris^  and  Starke,  of  the  10th  of  April,  1820,  and  the  deed  of 
conveyance  executed  on  the  1st  day  of  August^  1820,  (182'',}  show 
conclusively  that  Farrow  &  Harris  had  ceased  altogether  to  be  owners 
of  any  part  of  the  property,  which  it  was  contemplated,  by  the  law  of 
the  3d  March  last,  should  be  returnable  to  them,  long  previous  to  the 
passage  of  that  law." — (5  vol.  Ex.  Papers,  supra,  No.*  104.) 

The  above  documents  show  that  said  property  was  never  in  the 
possession  of  the  United  States.  There  was  a  deed  of  trust  for  it  to 
Captain  Gadsden^  as  an  agent  of  the  United  States,  dated  April  10^ 
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1820|  bat  the  contractors  and  their  agent  kept  possession  of  the  prop- 
erty and  used  it  in  the  same  manner  after  the  execution  of  the  deed 
as  they  had  done  before.  Whatever  lien  on  the  property  in  favor  of 
the  government  may  have  been  created  by  the  deed  of  trust  was 
released.  Such  release  of  the  lien  is  admitted  by  Farrow  in  two  dif- 
ferent parts  of  his  memorial  to  the  Secretary  of  War  of  December 
17, 1828.— (2  vol,  Ex.  Papers,  20th  Cong.  2d  sess.,  No.  36,  pp.  5,  6.) 
The  present  claim,  therefore,  so  far  as  it  is  founded  on  the  oreach  of 
duty  of  the  Secretary  of  War  in  not  delivering  said  property  to 
Farrow,  is  without  foundation. 

The  second  breach  of  duty  alleged  to  have  been  committed  by  the 
Secretary  of  War  to  the  claimant's  prejudice  is,  that  he  &iled  to  sue 
on  the  bond  given  under  said  act  of  1825  by  Farrow  and  his  sureties. 
The  3d  section  of  that  act  makes  it  the  duty  of  the  Secretary  of  War, 
on  the  application  of  any  of  the  parties  interested  in  the  bond,  and 
satisfiu^tory  proof  of  the  failure  of  Farrow  to  fulfil  the  condition 
thereof,  to  cause  the  same  to  be  prosecuted.    The  allegation  on  this 
subject  in  the  petition  is,  that  soon  after  said  act  of  1826  passed,  the 
claimant  caused  an  application  to  be  made  on  his  behalf  to  the  Secre- 
tary of  War  to  institute  a  suit  on  said  bond  against  the  principal  and 
sureties  in  the  same  for  his  benefit,  and  at  the  same  time  filed  with 
the  Secretary  the  evidence  of  his  claim  as  a  sub-contractor  of  Farrow 
^  Harris ;  but  the  Secretary  neglected  and  refused  to  sue  on  the 
bond,  &c.    The  only  evidence  relied  on  to  prove  this  alleged  applica- 
tion is  an  ex  parte  affidavit  of  Walter  Case,  made  in  1851,  which 
states  that  the  affiant  '^  knows  that  the  Hon.  Parmenio  Adams,  a 
member  of  Congress,  acted  as  a^ent  for  said  Israel  Keteham  after  said 
act  of  1825  was  passed,  providing  for  the  pay  of  sub-contractors  as 
aforesaid  under  the  said  Farrow  &  Harris,  because  the  said  Par- 
menio wrote  to  this  deponent  at  Newburg  from  Washington,  in  the 
absence  of  the  said  Keteham,  saying  that  he  had  applied  to  Mr. 
Barbour,  the  Secretary  of  War,  in  behalf  of  said  Eetcnam,  to  have 
«uits  brought  against  the  said  Kimrod  FItrow  and  his  sureties  in  be- 
half of  the  sub-contractors  aforesaid,  and  that  Mr.  Barbour  assured 
him  that  Keteham  should  be  paid."    Now  that  is  mere  hearsay  evi- 
dence, and  is  inadmissible.    Mr.  Adams,  who  was  not  under  oath, 
informed  the  affiant  so  and  so.    No  court  of  law  or  equity  ever  ad- 
mite  such  evidence.    But  the  mere  application  relied  on,  had  it  been 
proved,  would  not  have  answered  the  act  of  Congress.    It  was  neces- 
sary to  go  further,  and  satisfy  the  Secretory  that  Keteham  was  in- 
terested in  the  bf)nd,  on  account  of  services  rendered  or  supplies 
furnished,  as  mentioned  in  Elhid  act.    It  does  not  appear  that  the 
'Claimant,  or  any  person  for  him,  had  satisfied  the  Secretory  on  that 
subject.    There  is  evidence,  to  be  sure,  that  on  the  20th  of  <)  uly,  1826, 
the  Secretory  sued  on  th^  bond  in  the  circuit  court  of  the  District  of 
^Columbia ;  the  suit  being  entitled,  "  The  Secretory  of  War,  use  of 
Soland  Clapp,  vs.  Gilbert  C.  Ituss^^^*"     The^t  suit  was  discontinued 
in  December,  1828,  and  the  defoi^dant,  Russell,  in  his  affidavit  intro- 
duced as  evidence  by  the  pr^|.  ^t  claimant,  says  that  said  Roland 
Clapp  discontinued  it.    Th^^^^ta  show  no  default  on  the  part  of 
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the  Secretary)  relatiTe  to  the  bond,  of  which  the  claimant  can  eom- 
plain. 

Our  opinion  is^  for  the  reasons  above  given,  that  the  claimant  is 
not,  according  to  law  or  the  principles  of  justice  and  equity,  entitled 
to  recover  in  this  case. 


3  bios  Qba  105  Hba 
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